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Appeal from the United States District Court for the Northern
District of M ssissippi.

Before DAVIS, EMLIO M GARZA and STEWART, Circuit Judges.

EMLIOM GARZA, Crcuit Judge:

Mary Mirray sued Red Kap Industries, Inc. ("Red Kap") for
violating the Famly and Medical Leave Act of 1993 ("FM.A"), 29
US C 8 2601 et seq., by discharging her after she had m ssed
ei ght days of work due to a respiratory tract infection. After
Murray presented her case in chief to the jury, Red Kap noved for
judgnent as a matter of |aw pursuant to Rule 50(a) of the Federal
Rul es of G vil Procedure. The district court found that Murray had
failed to produce sufficient proof that she suffered from a
"serious health condition" during the second week of her illness,
and thus granted the notion. W affirm

I

Mary Miurray worked as a machine operator for Red Kap for
el even years, sew ng pants. On Sunday, WMarch 19, 1995, Mirray
becane ill with an upper and |ower respiratory tract infection.
She did not go to work on Mnday, and did not notify her
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supervi sor, Mary Beth West, that she was ill. On Tuesday, Mirray
visited the energency roomat a |ocal hospital where a doctor gave
her antibiotics and instructed her to contact her personal
physician, Dr. WIIliam Rogers. Murray then scheduled an
appoi ntnent wwth Dr. Rogers on Friday. Also that afternoon, Mirray
i nformed West of her visit to the energency room and that she had
a doctor's appointnent in a few days.

On Friday, Dr. Rogers prescribed a «corticosteroid to
suppl enment Murray's antibiotics and asked her to call his office
the follow ng Monday. Dr. Rogers then provided Murray with a work
rel ease excusi ng her absence fromMonday, March 20 to Friday, March
24 ("the first week") but wote on the release that she woul d be
able to return to work on Monday, March 27. | mredi ately after
seeing Dr. Rogers, Murray visited Red Kap and gave the work rel ease
to West. However, contrary to Dr. Rogers' witten statenent that
she coul d resune enploynent on Monday, Miurray told Wst that she
woul d only return to Red Kap when she no | onger felt sick.

On Monday, March 27, Murray contacted Dr. Rogers' office and
i nformed soneone there that she was "feeling better." However,
Murray did not return to work. Rather, she remained at honme from
Monday through Thursday of that week ("the second week"). During
this period, she did not notify Wst of her condition or seek
further nedical assistance. On Wednesday, Red Kap term nated
Murray for violating enployee policy by being absent at work for
three consecutive days wthout notifying her supervisor. On

Friday, a relative called Murray and nentioned that she had heard



that Murray had quit her job. Shortly afterwards, Mirray went to
Red Kap to talk to West and | earned that she had been fired.

Subsequently, Murray sued Red Kap, alleging that she suffered
froma serious nedical condition from March 19 through March 29
that rendered her unable to work, and that Red Kap violated the
FMLA when it term nated her. Red Kap then noved for summary
judgnent, which the district court denied. At trial, Dr. Rogers
confirmed that Murray had a |ower and upper respiratory tract
infection and testified that a one-week period of conval escence
after her illness would be reasonable. However, during her
testinony, Miurray conceded that she had not contacted West during
the second week wuntil Friday, that she knew it was her
responsibility to tell Wst if she had to mss work, and that she
was aware that three consecutive unexplained absences would
normal ly lead to dism ssal.

After hearing and seeing Murray's evi dence, the district court
found that Murray had failed to show that she had a "serious health
condi tion" during the second week of her illness, and granted Red
Kap's notion for judgnent as a matter of |aw

I
On appeal, Murray contends that the district court erred in
granting judgnment as a matter of |awon her FMLA clains in |ight of
the substantial evidence in the record denonstrating that she
suffered froma serious health condition during the second week.
We review de novo the district court's decision to grant a notion

for judgnment as a matter of |aw pursuant to Rule 50(a), applying



the sane |egal standard the court used bel ow RTC v. Craner, 6
F.3d 1102, 1109 (5th G r.1993).

A notion for judgnent as a matter of lawis appropriate if,
af ter consi dering the evidence presented and viewi ng all reasonabl e
inferences in the Iight nost favorable to the nonnovant, the facts
and inferences point so strongly in favor of the novant that a
rational jury could not arrive at a contrary verdict. London v.
MAC Corp. of Am, 44 F.3d 316, 318 (5th Gr.), cert. denied, ---
us. ----, 116 SSC. 99, 133 L.Ed.2d 53 (1995). If there is
subst anti al evidence of such quality and wei ght that reasonabl e and
fair-mnded jurors m ght reach a different conclusion, then we w ||
conclude that the district court erred in granting the notion. |d.

The FMLA attenpts to bal ance the needs of sick enpl oyees
agai nst the demands of the workplace by all owi ng certain enpl oyees
to take as nmuch as twelve weeks nedical |eave when they have a
"serious health condition that nakes [then] unable to performthe

functions of [their] position ..." and then, followng a qualified
absence, to return to the sanme position or an alternate position
wi t h equi val ent pay, benefits, and working conditions.! 29 U. S. C
8§ 2612(a)(1); 29 CF.R 8§ 825.100. In order to qualify for
protection under the FMLA, the enployee nust provide the enpl oyer
wWth proper notice of his intention to take | eave. 29 CF.R 8

825. 302.

!Red Kap does not dispute that Murray was covered by the FM.A
and that it had to conply with the act. See generally 29 U. S.C. 8§
2611 (describing what kind of enployees are eligible for |eave
under the FMLA and what kind of enployers nust abide by the act's
requi renents).



Under authority granted by the FMLA in 29 U S. C. § 2654, the
Departnent of Labor ("DOL") has issued final regulations for the
act.? Mirray contends she had a "serious health condition" as
defined by the particular DOL regulation that deals wth
"continuing treatnent by a health care provider." This regulation
st at es:

(a) For purposes of FMLA, "serious health condition"” entitling
an enployee to FM.A leave neans an illness, injury,
i npai rment, or physical or nental condition that involves:

(2) Continuing treatnent by a health care provider. A serious
health condition involving continuing treatnent by a health
care provider includes ...

(i) A period of incapacity (i.e., inability to work, attend
school or performregular other daily activities due to the
serious health condition, treatnent therefor, or recovery
therefron) of nore than three consecutive cal endar days and
any subsequent treatnent or period of incapacity relating to
t he sane condition, that also involves:

(A) Treatnent two or nore tinmes by a health care provider, by
a nurse or physician's assistant under direct supervision of
a health care provider, or by a provider of health care
services (e.g., physical therapist) under orders of, or on
referral by, a health care provider; or
(B) Treatnment by a health care provider on at |east one
occasion which results in a reginen of continuing treatnent
under the supervision of the health care provider.
29 CF.R 8 825.114. Thus, under the regul ation, where an enpl oyee
al |l eges that he has a serious health condition involving continuing
treatnent by a health care provider, he nust first denonstrate a

period of incapacity (i.e., the inability to work) for at |east

2Murray's FMLA clainms arose nore than a nonth after the final
regul ati ons began to apply. Mirray becane sick on March 19, 1995;
the final regulations took effect on February 6, 1995.
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four consecutive days. Next, he nust show that he received
subsequent treatnent or had a period of incapacity, in which he was
either seen at least two tinmes by a health care provider (or a
qualified provider of health care services) or obtained a reginen
of continuing treatnent under the supervision of a health care
provi der.

In applying this regulatory test, we note that the district
court assuned that Murray was unable to work during the first week,
that is, she had a period of incapacity from March 20 to March 24
(and, on appeal, Red Kap appears to concede the point). The
prelimnary question, then, becones whether this initial period of
i ncapacity includes the period fromthe first day of the second
week to the day Murray was fired, that is, the period fromMarch 27
to March 29 (or, alternatively, whether the period fromthe first
day of the second week to the day Murray was fired is a separate
and independent period of incapacity). If the answer to this
question is affirmative, then the issue is whether the relevant
period of incapacity neets the requirenents of either §
825.114(a)(2)(i)(A or (B). If the answer to the question is
negative, then the issue is whether Mirray received subsequent
treatnment satisfying the requirenents of 8§ 825.114(a)(2)(i)(A) or
(B).

As a threshold matter, Murray can defeat Red Kap's notion for
judgnent as a matter of law if she presents proof that March 27 to
March 29 was at | east part of a period of incapacity for her or, in

ot her words, that she was unable to work during these three days.



In this regard, Murray points to her testinony as well as that of
Dr. Rogers. For instance, Murray testified that Dr. Rogers told

her that "he didn't want nme working in no plant long as |I" was "out

of breath and w nded.... Murray also stated that she inforned
West that Dr. Rogers told her not to work as | ong as she was weak,
and that she advi sed West on Friday, March 24 that "if | was stil

sick[,] | wasn't comng to work." Finally, Miurray clainmed that she
was conval escing at honme from Monday to Thursday of the second
week. However, this evidenceis all immterial, conclusory, and/or
hearsay. Also, it is highly doubtful that Dr. Rogers told Mirray
not to return to work as long as she felt weak given the fact that
he gave her a witten rel ease stating that she could return to Red
Kap the follow ng business day. Mor eover, Miurray's supposed
coment to West on Friday of the first week about not coming to
work while she was unwell seens sonewhat beside the point.
According to Mirray herself, Wst (presunably because of Dr.
Rogers' statenent in the work rel ease) "was steady telling ne, |'1l1
see you Monday." In short, Murray's testinony here does little, if
anyt hing, to help showthat her absence fromwork during the period
from March 27 to March 29 was necessary. See Brannon v. OshKosh
B' Gosh, Inc., 897 F. Supp. 1028, 1037 (M D. Tenn. 1995) (hol di ng that

plaintiff's testinony that she was too sick to work"™ is
insufficient to show that she was unable to return to work).

Next, Miurray notes that Dr. Rogers testified that she "was
havi ng significant respiratory probl ens” and "needed to be off work

until she was no | onger short of breath.” Mirray also points out



that Dr. Rogers stated that it woul d have been "reasonabl e" for her
to have taken a week off for conval escence follow ng her Friday,
March 24 appoi ntnent, and that Dr. Rogers, at an appoi ntnent the
Tuesday after the second week, wote in his notes that his
"I MPRESSI ON' was that Murray had a "[l]ower respiratory tract
i nfection, al nost had pneunoni a which has cleared.” However, this
evidence is largely irrelevant in |light of the fact that, at the
Fri day appointnent, Dr. Rogers gave Murray a work rel ease stating
that she "is able to return to work ... on 3/27/95," that is, on
Monday of the second week. See Price v. Marat hon Cheese Corp., 119
F.3d 330, 335 (5th G r.1997) (holding that, given doctor's
description of plaintiff's manifestation of carpal tunnel syndrone
as a "mld to noderate" inpairnent and his testinony that her
condition was not severe enough to "tak[e] her off work

altogether,” plaintiff's alleged disability did not rise to the
|l evel of a "serious health condition" for purposes of the FM.A).
In addition, Murray called Dr. Rogers on that Monday and told him
that she was feeling better, and, at no tine during the second
week, did Murray seek any additional nedical treatnent. Lastly,
Murray did not bother to contact West to tell her why she was
staying hone until Friday of the second week. During this period,
West had no information about why Mirray was absent, other than
Murray's statenent the previous Friday about not coming in unti

she felt well. In fact, the only reason that Miurray even went into

work on Friday was because she thought that she had been fired.

G ven this evidence, we determ ne that no rational jury would



believe that Murray was unable to work during the period fromMarch
27 to March 29. See Price, 119 F. 3d at 335-36 (affirmng district
court's grant of judgnent as a matter of law in favor of enployer
where there was a dearth of evidence that fired enployee wth
mani f estati on of carpal tunnel syndronme was actually incapacitated
during her absence fromwork). Hence, March 27 to March 29 was not
a period of incapacity or part of such a period.

The next issue, then, is whether Murray can offer proof that
she recei ved "subsequent treatnent" during the period fromMarch 27
to March 29 that neets the requirenents of either §
825.114(a)(2)(i)(A) or (B). She cannot. The record is clear that,
during the second week, Murray did not have any treatnent from a
heal th care provider or qualified provider of health care servi ces.
In fact, she did not even return to Dr. Rogers for a follow up
visit until April 4, 1995.

Therefore, we discern no way that a rational jury could
determ ne that Murray had a serious health condition entitling her
to FMLA leave during the period from March 27 to March 29.
Accordingly, the district court did not err in granting Red Kap's
nmotion for judgnment as a matter of |aw pursuant to Rule 50(a).
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For the foregoing reasons, we AFFIRM the judgnent of the

district court.



