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Appeal from the United States District Court for the Southern
District of Texas.

On Application for Order Authorizing District Court to Consider
Second Federal Habeas Corpus Petition

Before PCOLI TZ, Chief Judge, and JOLLY and JONES, Circuit Judges.

POLI TZ, Chief Judge:

Robert Wallace West, Jr. has filed a notion for stay of
execution and an application for an order authorizing the district
court to consider a second petition for wit of habeas corpus under
28 U.S.C. 8§ 2244(b)(3)(A). Concluding that West has failed to neet
the requirenents set forth in the successive wit provision of the
Antiterrorismand Effective Death Penalty Act of 1996, 28 U S.C. 8§
2244(b), we deny both of Wst's requests.

Section 2244(b)(1) states that, "[a] claim presented in a
second or successive habeas corpus application under section 2254
that was presented in a prior application shall be dismssed." |If
the claimis presented for the first tine in a second or successive
application, section 2244(b)(2) provides that the claimwll be
dism ssed unless it "relies on a new rule of constitutional |aw,
made retroactive to cases on collateral review by the Suprene

Court, that was previously unavailable,"” or it relies on previously



undi scoverable facts that "would be sufficient to establish by
cl ear and convincing evidence that, but for constitutional error,
no reasonabl e factfinder would have found the applicant guilty of
the underlying offense.” Before we may authorize West to file a
second petition in the district court he nust nake a prim facie
show ng that the application satisfies the requirenents of section
2244(b) .1

West contends that his death sentence violates his
subst antive due process and equal protection rights guaranteed by
the fourteenth amendnent. The Suprene Court has upheld both the
constitutionality of the death penalty and Texas's capital
sentenci ng procedures,? and there has been no change in the |aw
that favors West.

West next contends that the prosecution w thheld evidence
that would have enabled him to prove his innocence of capita
mur der . Alternatively he clains that his trial counsel was
ineffective for failing to uncover the excul patory evi dence. Those
sane contentions were nmade in West' s prior section 2254 application
to this court. That claimis therefore dism ssed under section

2244(Db) (1) .3

128 U.S.C. § 2244(b)(3)(0).

2Jurek v. Texas, 428 U.S. 262, 96 S.Ct. 2950, 49 L.Ed.2d 929
(1976).

SWest mai ntains that section 2244(b)(1) is unconstitutional
because it prescribes rules of decision, violates due process and
equal protection, and suspends the wit of habeas corpus as applied
to him In Felker v. Turpin, --- US ----, ----, 116 S. Q. 2333,
2340, 135 L. Ed.2d 827 (1996), the Suprene Court found that the new
restrictions on successive petitions did not suspend the wit of
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We note, however, that even if we were to view this claim
under section 2244(b)(2) as resting upon previously undi scoverabl e
evidence, it would not have changed the outcone of the verdict, a
necessary requirenment for the relief he seeks. Wst clains that he
could not have been convicted of capital nurder absent evidence
that he stole a necklace in the course of the murder. |In his first
section 2254 application to this court we held that even if the
theft of the necklace had not been presented to the jury, West
still would have been found guilty of capital nmurder.* West has
failed to nmake a prinma facie showi ng which neets the requirenents
of section 2244(b)(2).

Finally, West contends that he was sentenced to death based
upon materially inaccurate information. In the sentencing phase of
a capital case in Texas the jury is presented wth two, or
sonetinmes three, questions.® The second question asked i s whether
the defendant is likely to conmt future acts of violence that
woul d constitute a threat to society. West insists that the jury
made a factually incorrect prediction of his future dangerousness
because his institutional record reflects that he has commtted no

crimnal acts of violence that pose a threat to society.

habeas corpus and nerely constituted "a nodified res judicata
rule." Although the Suprenme Court did not address all of the
constitutional challenges rai sed by Wst, we need not resol ve t hose
i ssues today. As stated in the text, even if we applied section
2244(b)(2) rather than 2244(b)(1), our result would remain the
sane.

‘West v. Johnson, 92 F.3d 1385 (5th Cir.1996), cert. denied,
--- UuSsS ----, 117 S.Ct. 1847, --- L.Ed.2d ---- (1997).



West contends that the facts upon which this claimis based
have not been avail able until nowwhen his execution is inmm nent
and the record conplete. Even if we view West's claimas relying
upon a previously undi scoverable factual predicate, he fails to
denonstrate that he woul d be able to prove by clear and convi nci ng
evi dence that no reasonabl e factfi nder woul d have found West guilty
had t hey known that while he was on death row, he would not conmt
any further acts of violence. Additionally, Wst's claimis not
based upon a new rule of constitutional |aw nade retroactive on
collateral review by the Suprene Court.

For the foregoing reasons Wst's application for an order
authorizing the filing of a second habeas petition is DEN ED
Accordingly there are no grounds for staying the execution and the

nmotion for stay of execution necessarily is DEN ED



