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Bef ore GARWOOD, DAVIS, and EMLIO M GARZA, G rcuit Judges.
EMLIOM GARZA, Crcuit Judge:

Paul Z. Lowder appeals his conviction for conspiracy to
di stribute over one thousand kil ograns of marijuana and possessi on
wth intent to distribute approximately six hundred pounds of
marijuana. Lowder al so challenges the district court’s inposition
of a 340-nonth sentence. W affirm

I

On May 7, 1996, the governnent filed a five-count superseding
i ndi ctment agai nst the appellant, Paul Z. Lowder (“Lowder”), his
sons Richard Lowder (“Richard”) and Janmes Lowder (“Jini), and ei ght

ot her defendants, including Mchael Terry. Count One charged all



the defendants, including Lowder, Richard, Jim and Terry wth
conspiracy to distribute over one thousand kil ograns of marijuana
in violation of 21 U S.C. § 846. Count Two charged that on or
about April 4, 1995, Lowder, Richard, and Terry possessed wth
intent to distribute approxi mately six hundred pounds of marijuana
in violation of 21 U S. C. 8§ 841(a)(1). Count Four charged that
certain of Lowder’s assets were subject to forfeiture under 21
US C 8 853. The remaining counts did not involve Lowder.

Richard pled guilty before trial, and t he governnent proceeded
agai nst Lowder, Jim and Terry. At trial, Paul M Lowder (“Paul
M "), son of the appellant, Paul Z Lowder, testified that he, his
father, and two of his brothers were deeply involved in the
mar i j uana busi ness. O her cooperating co-defendants testified to
the same effect. Ri chard, on the other hand, testified for his
father, alleging that although he and his brother Paul M ran a
thriving marijuana business, his father, Lowder, had nothing to do
w th drugs.

Wth regard to Count Two specifically, Jerry Lee Hathcock, a
cooperating co-defendant, and Paul M testified that on April 4,
1995, they waited with Terry and Richard at a hotel in Waxahachi e,
Texas for a load of marijuana to arrive. The testinony indicated
that sonme tinme in the afternoon, a | arge bus arrived with hundreds
of pounds of marijuana packed in U Haul boxes. The gover nnent
presented the jury with pictures of a bus that both Hathcock and
Paul M identified as the one that carried the marijuana to

Waxahachi e. The vehicle pictured was a | arge, custom zed Bl ue Bird
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bus, which other testinony indicated had a sticker price of
approxi mately $250,000. The governnent introduced evidence that
Lowder owned just such a bus, which he had purchased wth cash

Hat hcock could not identify the driver of the Blue Bird bus, but
Paul M stated that it was his father, Lowder. Richard, in
testifying for his father, did not deny being present at the scene
and hel ping to unl oad the marijuana, but he clainmed that the driver
was a heavy-set man with red hair nanmed Sean Puopol o—nrot his
f at her.

The jury acquitted Jimand Terry on all counts, but convicted
Lowder of conspiracy as charged in Count One and possession with
intent to distribute as charged in Count Two. At sentencing, the
district court overruled Lowder’s objections to the Pre-Sentence
Report (“PSR’) and assigned an offense level of 40, reflecting
findings that Lowder had obstructed justice by suborning Richard s
perjured testinony, was responsible for the total anmount of drugs
possessed and sold by his co-conspirators, and had been a
| eader/ organi zer of the enterprise. Lowder filed a tinely appeal,
but before we di sposed of the case, Lowder noved in the district
court for a new trial, alleging that newly discovered evidence
coul d denonstrate his innocence of the crines charged. Included
wth this notion was a request that the district court conduct an
in canmera inspection of any governnment file existing on the drug
trafficking activities of the now deceased Sean Puopol o, in order
to determ ne whet her such file(s) contained material required to be

di scl osed to the defense under Brady v. Maryland, 373 U S. 83, 83
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S. . 1194, 10 L. Ed. 2d 215 (1963). On Lowder’s unopposed
nmotion, we granted Lowder a stay of tinme for the filing of his
appel late brief until the district court ruled on Lowder’s noti ons.
The district court subsequently denied these notions, and Lowder
now proceeds with his appeal.

I

Lowder first alleges that the district court erred in denying
his request for an in canera i nspection of the governnent’s file on
the narcotics activities of Sean Puopolo in order to determ ne
whether that file contains the type of evidence that nust be
di sclosed to the defense under Brady v. Maryland, supra. W
review the district court’s Brady determ nation de novo. See
United States v. Dixon, 132 F.3d 192, 199 (5th Gr. 1997).

In order to establish a due process violation under Brady, a
def endant nust show that: (1) evidence was suppressed; (2) the
suppressed evidence was favorable to the defense; and (3) the
suppressed evidence was naterial either to guilt or to punishnent.
See Brady, 373 U.S. at 87, 83 S. . at 1196-97; United States v.
Aubin, 87 F.3d 141, 148 (5th Cr. 1996), cert. denied, U S
., 117 S. C. 965, 136 L. Ed. 2d 850 (1997). “[E]vidence is
‘“material’ under Brady, and the failure to disclose it justifies
setting aside a conviction, only where there exists a ‘reasonable
probability’ that had the evidence been disclosed the result at
trial would have been different.” Wod v. Barthol onew, 516 U. S. 1,
5 116 S. . 7, 10, 133 L. Ed. 2d 1 (1995). Nevert hel ess, a

def endant seeking nerely an in canera inspection to determne
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whet her certain files contain Brady nmaterial need only nake a
“pl ausi bl e showi ng” that the file will produce “material” evidence.
See Pennsylvania v. Rtchie, 480 U S. 39, 58 n.15, 107 S. C. 989,
1002 n.15, 94 L. Ed. 2d 40 (1987).

Inrejecting Lowder’s request for an in canera i nspection, the
district court assuned “that the governnent possessed evi dence of
Puopol 0’s drug trafficking activity and w thheld such evidence,”
but neverthel ess determ ned that the absence of this evidence did
not “taint” Lowder’s trial. W agree. The nere fact that Puopol o
participated in the marijuana trade says nothing about Lowder’s
guilt or innocence and thus does not inplicate the core concerns of
Brady. See, e.g., United States v. Agurs, 427 U S. 97, 112, 96 S.
Ct. 2392, 2401, 49 L. Ed. 2d 342 (1976) (“The proper standard of
materiality must reflect our overriding concern wwth the justice of
the finding of guilt.”). Mreover, even if Lowder m ght have used
sone of the governnent’s information to inpeach Agent Styron, who
testified that no one noves marijuana the way Richard clains
Puopol o did, this information hardly “put[s] the whole case in

a different light,” and certainly does not raise a “reasonable
probability that, had the evidence been disclosed to the defense,
the result of the proceedi ng woul d have been different.” Kyles v.
Whitley, 514 U S. 419, 433, 435, 115 S. . 1555, 1565-66, 131 L
Ed. 2d 490 (1995). The governnent’s case agai nst Lowder consi sted
of testinony fromnunerous witnesses who directly inplicated Lowder
in a conspiracy to possess and distribute literally tons of

mar i j uana, corroborated by hotel records, credit card records, and
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nunmerous financial docunents. Nothing that Lowder mght find in
Puopol o’ s fil e woul d underm ne our confidence inthe jury’'s finding
that Lowder was guilty of conspiracy and guilty of using his Blue
Bird bus to transport al nost six hundred pounds of marijuana to his
son Richard i n Waxahachi e, Texas. See, e.g., Spence v. Johnson, 80
F.3d 989, 998 (5th Gr. 1996) (finding no violation of Brady when
evi dence “does not underm ne confidence in the jury's verdict”).
Accordingly, we find no error in the district court’s denial of
Lowder’ s request for an in canera i nspection of any governnent file
exi sting on Sean Puopol o.
11

Lowder also clains that the district court erred in denying
his notion for a newtrial based on evidence that Lowder alleges to
be newly discovered. W review the district court’s denial of a
motion for newtrial based on allegedly newy discovered evidence
only for an abuse of discretion. See United States v. Jaram || o,
42 F.3d 920, 924 (5th Gr. 1995).

In order to warrant a new trial on the basis of newy
di scovered evidence, a defendant nust denonstrate that: (1) the
evidence is newy discovered and was unknown to the defendant at
the time of trial; (2) failure to detect the evidence was not due
to a lack of diligence by the defendant; (3) the evidence is not
merely cunul ative or inpeaching; (4) the evidence is materi al
and (5) the evidence introduced at a new trial would probably
produce an acquittal. United States v. Pena, 949 F.2d 751, 758
(5th Gr. 1991). Here, Lowder clains that the affidavit of Sonny
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Knight, an enployee of Traylor’'s Mtor Hones (“Traylor”),
denonstrates that Lowder’s Blue Bird bus was parked on Traylor’s
lot on the date Lowder allegedly drove to Waxahachie to neet
Ri chard, Paul M, and Hat hcock. The affidavit never explicitly
states that the Blue Bird bus was on the lot on April 4, 1995, but
Kni ght does swear that he was working on April 3-5, 1995, and “at
no tinme did [Lowder] leave or return in the Blue Bird.”

Even assum ng arguendo that this alibi, if believed, would
“probably produce an acquittal” for Lowder (at | east on Count Two),
Lowder has not net his burden of denonstrating that the failure to
procure Knight's testinony at trial was not the result of his own
| ack of diligence. See United States v. Sullivan, 112 F.3d 180,
183 n.3 (5th Gr. 1997) (collecting cases on due diligence in the
context of notions for newtrial). Lowler states in an affidavit
attached to his notion for newtrial that he infornmed his attorney
wel |l in advance of trial that Lowder thought the Blue Bird bus was
parked on Traylor’s lot on April 4, 1995. |Indeed, Lowder hinself
prof esses bewildernent as to why his attorney mght not have
interviewed all of Traylor’s enpl oyees to substantiate this claim
While naturally one m ght synpathize with Lowder’s good faith in
his attorney, the heart of that conplaint is ineffective assistance
of counsel, not “newly di scovered evidence.” Cf. id. (phrasing the
question for reviewin a newy discovered evidence case as whet her
t he def endants’ attorneys had exercised due diligence in obtaining
the allegedly “new material); Butts v. Wainwight, 575 F.2d 576,
578 (5th Cr. 1978) (indicating that |ack of diligence in pursuing
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evidence may give rise to a claim for ineffective assistance of
counsel ). Thus, because Lowder has failed on the face of his own
affidavit to denonstrate due diligence, heis not entitled to a new
trial. See, e.g., United States v. Tine, 21 F.3d 635, 642 (5th
Cr. 1994) (finding a lack of due diligence when the def endant knew
of the allegedly relevant information and had an opportunity to
investigate the matter further).
|V

Wth regard to his sentence, Lowder alleges that the district
court erred in following the PSR s recommendation that he (1) be
hel d responsible for 6,622 kilograns of marijuana, (2) receive a
two-l evel obstruction of justice enhancenent for suborning or
attenpting to suborn perjury, and (3) receive a four-Ievel
enhancenent as a | eader/organi zer of crimnal activity. W review
the trial court’s legal interpretation and application of the
sentenci ng gui delines de novo and its factual findings for clear
error. United States v. Parker, 133 F. 3d 322, 329 (5th Gr. 1998).
“Al though a district court nust resol ve disputed i ssues of fact if
it intends to use those facts as a basis for sentencing, the court
can adopt facts contained in a PSRw thout inquiry, if those facts
ha[ve] an adequate evidentiary basis and the defendant does not
present rebuttal evidence.” See United States v. Puig-Infante, 19
F.3d 929, 943 (5th G r. 1994) (citation omtted). “Mere objections

do not suffice as conpetent rebuttal evidence.” Parker, 133 F.3d



at 329.1
A

The Sentencing Quidelines authorize an adjustnent for
obstruction of justice “when a defendant engages in conduct which
‘obstructed or inpeded, or attenpted to obstruct or inpede, the
adm ni stration of justice during the investigation, prosecution, or
sentencing of the instant offense.’”” United States v. Graves, 5
F.3d 1546, 1555 (5th Cir. 1993) (quoting US.S.G § 3Cl.1).
Suborning perjury is one type of obstructive conduct contenpl ated
by the drafters of this section. See U S . S.G 8§ 3Cl.1 app. note
3(b). Wereviewa district court’s finding of obstructive conduct
only for clear error. United States v. Pofahl, 990 F.2d 1456, 1481
(5th Gr. 1993). *“A factual finding is not clearly erroneous as
long as it is plausible in the light of the record read as a
whole.” United States v. Cuck, 143 F. 3d 174, 180 (5th Cr. 1998).

Here, Lowder concedes that the district court did not commt
clear error in determning that his son Richard conmtted perjury
by testifying under oath that Lowder did not supply him with

marijuana. Lowder al so concedes that the district court correctly

! The district court relied on this standard of review to
reject all of Lowder’s objections to the PSR because Lowder
presented no sworn rebuttal evidence. See Parker, 133 F. 3d at 329.
To the extent that the district court based its sentencing
determ nations on facts found by the PSR, we agree. See id. To
the extent that Lowder’s objections involve only challenges to the
PSR s concl usi ons, however, we w |l address those clains on the
merits. Cf. United States v. Martinez-Cortez, 988 F.2d 1408, 1415
(5th Cr. 1993) (holding that even when the defendant nade no
obj ections to the PSR bel ow, we nust address whether the PSR al one
“even when accepted as true and reliable” was “legally []adequate”
to support the relevant enhancenent).
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inferred that Lowder nmust have known of Richard s perjury. Lowder
clains instead that the district court erred by concluding that
Lowder “procured” the false testinony because Lowder’s attorney,
not Lowder hinself, called Richard to the stand. W di sagree.

A def endant charged with an enhancenent under U.S.S.G § 3Cl1.1
“is accountable for his own conduct and for conduct that he ai ded
and abetted, counsel ed, commanded, induced, procured, or willfully
caused.” U S.S.G 8§ 3Cl.1 app. note 7. Thus, even if Lowder did
no nore than “counsel” or “induce” his lawer to call R chard as a
W t ness, the enhancenent was properly applied. W do not find it
inplausible in light of the record as a whole that Lowder in fact
gave such counsel or inducenent. Particularly in light of the
governnent’s wel |l -known threats to seek a perjury enhancenent for
Richard if he testified for his father, the district court could
reasonably infer that Lowder and his attorney discussed Richard’' s
testinony before trial. During those discussions, we certainly
consider it plausible if not likely that Lowder’s attorney would
have suggested to Lowder that the governnent m ght seek a simlar
enhancenent agai nst anyone using R chard’s testinony. @ ven that
the ultimate result of these discussions was the decision of
Lowder’s attorney to call Richard as a wtness, we again see
not hi ng i npl ausi bl e about the inference that Lowder counsel ed his
attorney in favor of calling Richard))perhaps indicating a desire
to accept the risk at sentencing, or perhaps inducing the attorney
to call Richard by assuring him that the proposed testinony was

truthful. In any event, whatever discussions actually took place
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bet ween Lowder and his attorney, these plausible inferences, taken
together, sufficiently support the district court’s factual
finding, particularly in light of Lowder’s failure to submt any
sworn rebuttal. The nere fact that we oursel ves m ght have drawn
different or | ess certain conclusions based on the record before us
is sinply irrel evant.

In the alternative, Lowder contends that enhancing his
sentence for presenting perjured testinony undermnes his right to
present a defense. Yet just as “a defendant’s right to testify
does not include a right to commt perjury,” see United States v.
Dunni gan, 507 U. S. 87, 96, 113 S. . 1111, 1117, 122 L. Ed. 2d 445
(1993), Lowder’s right to present witnesses in his own defense does
not enconpass a right to suborn perjury. We therefore find no
clear error in the district court’s two-|level adjustnent for
obstruction of justice.

B

Lowder al so challenges the district court’s assessnent of his
base offense |evel, calculated based on the PSR s recommendati on
that Lowder be held responsible for 6,622 kilograns of marijuana.
So long as the sentencing court’s adoption of a particular drug
quantity is plausible in light of the record as a whole, it is not
clearly erroneous. United States v. Sparks, 2 F.3d 574, 586 (5th
Cr. 1993). Lowder presents no conpetent rebuttal evidence to
refute the PSR s factual determ nations regardi ng the scope of the
conspiracy, and we therefore find no clear error. See United

States v. Angulo, 927 F.2d 202, 205 (5th Gr. 1991) (“If
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information is presented to the sentencing judge with which the
defendant would take issue, the defendant bears the burden of
denonstrating that the i nformati on cannot be relied upon because it
is materially untrue, inaccurate or unreliable.”); Parker, 133 F. 3d
at 329 (“Mere objections do not suffice as conpetent rebutta

evidence.”). Moreover, the base offense | evel assigned by the PSR
covers offenses involving 3,000 to 10,000 kil ograns of marijuana,

an anount anply supported by the testinony presented at trial.

C

Lowder’s final contention is that the district court erred in
follow ng the PSR s recomendati on t hat Lowder receive a four-1|evel
adjustnent for a |eader/organizer role pursuant to US S. G 8§
3B1. 1(c). Lowder clains that he was at nost a supplier for his
sons, but did not organize or direct any of their distribution
activities. Wereviewthe district court’s determ nation regarding
t he defendant’ s | eadership status only for clear error. See United
States v. Powell, 124 F.3d 655, 667 (5th Cr. 1997).

In support of its recommendation for the four-Ieve
adj ustnent, the PSR nmade no factual findings, but nerely stated
that a federal agent would be available at sentencing to justify
t he | eader/organi zer conclusion. No agent appeared at sentencing,
but the district court found “based upon the trial testinony, the
jury’s verdict and inferences from the available facts that M.
Lowder exercised a |l eadership role so as to warrant an enhancenent
under Quideline Section 3B1.1.” On appeal, the governnent points

to two pieces of evidence in support of this finding: (1) the
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testinony of Richard’'s wife, Tonya Lowder (“Tonya”), that Lowder
continuously telephoned her honme to inquire about R chard s
progress in selling “trucks” (allegedly a code-word for marijuana),
and (2) Tonya's testinony that Lowder, when confronted about his
i nvol venent in marijuana distribution, clained that he was only
trying to “hel p” his sons by giving thema “good start.”?

Wil e we do note that this evidence is rather thinin terns of
denonstrating Lowder’s control or authority over other individuals,
see U S. S.G 3Bl.1, app. note 4, we cannot say that the district
court clearly erred in making those inferences from Tonya's
testinony. See United States v. Valencia, 44 F.3d 269, 273 (5th
Cr. 1995 (affirmng district court’s factual finding that
defendant was a |eader or organizer when it was “plausible, in
light of the record read as a whole, that Val encia was nore than
just a supplier”). In Valencia, we faced simlar facts, where the
defendant clainmed to be nerely a supplier to the relevant
organi zation, rather than a |eader or organizer. ld. at 272.
Stressing the extrene deference of the “clear error” standard, we
affirmed, noting that the district court’s finding regarding

Val encia’s rol e was supported by evidence in the record indicating

2 W decline the governnent’s invitation to infer from
Lowder’s famlial relationship to the other conspirators that he
was sonehow “in charge” of the operation. Although we recognize
that in the correct context, famly rel ationshi ps, along with ot her
probative evidence, nmay give rise to reasonable inferences
regarding the power structure of a crimnal enterprise, the
gover nnment has presented no evidence here supporting the idea that
Lowder’s children | ooked to Lowder for guidance or authority. In
t he absence of such evidence, we will not attenpt to extrapol ate
Lowder’s role in the crimnal enterprise.
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(1) the role of one of Valencia s co-defendants and (2) the
“connection” between that co-defendant and Valencia. Id. at 273.
In support of this decision, we also cited the report of a
magi strate judge, who noted in a witten statenent that “Val encia
expl ai ned that he wanted Moreno [a co-defendant] to acconpany M1 Is
and Stewart on [a particular] delivery to nake sure that the noney
got back to Houston so that Val encia could pay his source for the
drugs.” 1d. at 273 &n.4. Inlight of this report, we opined that
the district court “could easily infer that Valencia played an
organi zati onal role over and above that of supplying the [drugs].”
ld. at 273 n.4. In addition, we noted that “[a]lthough the
guantity of [drugs] is a nondispositive factor in the § 3Bl.1
determ nation, it is a factor nonetheless.” |Id. at 273.

Here, we also have a defendant claimng to have functioned
merely as a supplier, but nevertheless having strong business
connections to the nmain players in an organi zati on devoted to the
sale and distribution of l|arge anounts of nmarijuana. Those
business ties, in addition to Tonya s testinony regardi ng Lowder’s
denonstrated interest in the progress of her husband’ s sales
indicate that the district court commtted no clear error in
inferring that Lowder occupi ed an organi zati onal or | eadership role
in the conspiracy. We therefore will not disturb the district
court’s enhancenent under U S.S.G § 3B1.1.

V
In summary, we find no error in the district court’s denial of

an in canera inspection of certain files allegedly possessed by the
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governnent, its denial of Lowder’s notion for a newtrial based on
al | egedl y newly discovered evidence, or its sent enci ng
determ nati ons. The judgnment of the district court is in al

respects AFFI RVED

-15-



