IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 97-10084

DAVI D TAYLOR,
Pl ai ntiff-Appellant,
ver sus

CHARTER MEDI CAL CORPORATI ON,
and CHARTER PROVO SCHOOL, | NC.
d/ b/ a PROVO CANYON SCHOOL
Def endant s-

Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

Decenber 9, 1998
Before SM TH, DUHE, and WENER, Circuit Judges.
Wener, Crcuit Judge.

Plaintiff-Appellant David Taylor (“Taylor”) appeals the
district court’s grant of partial summary judgnent in favor of
Def endant - Appel | ee Charter Provo School, Inc. d/b/a Provo Canyon
School (“New Provo Canyon”), holding that New Provo Canyon is not
a state actor for purposes of 42 U.S.C. § 1983. Concl udi ng that
the district court’s holding is correct, we affirm



FACTS AND PROCEEDI NGS

This case involves clains arising fromthe psychiatric
treatnent Tayl or received while a student/patient at New Provo
Canyon, a whol |l y-owned subsi di ary of Defendant-Appell ee Charter
Medi cal Corporation (“CMC’) and a private, adol escent,
residential hospital in Provo Canyon, Utah. Taylor was a m nor
when his nother voluntarily admtted himto New Provo Canyon
where he was a residential patient from October 1990 to August
1991.

After attaining the age of mgjority, Taylor filed suit in
state court in 1995 agai nst New Provo Canyon and CMC, all eging
various state |aw clainms —fraud, nedical negligence, false
i nprisonnment, breach of fiduciary duty, and gross negligence —
arising fromhis treatnent at New Provo Canyon. After the
def endants renoved the case to district court on diversity
grounds, Tayl or amended his conplaint to add specified § 1983
clains.! New Provo Canyon then noved for partial sunmmary
judgnment as to the 8§ 1983 clains only, insisting that it was not
“acting under color of state |law’ when it treated Taylor and was
thus not liable as a state actor under 8 1983. Tayl or countered

t hat consideration of New Provo Canyon’s position on the “state

The district court dismissed Taylor's claims —— including his § 1983 claims ——

against CMC, hol ding that Taylor had failed to plead either a
vi abl e cl ai magainst CMC as a separate entity or grounds for
di sregarding CMC' s and New Provo Canyon’s corporate formalities.
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actor” issue is foreclosed by the Tenth Crcuit case of M| onas

v. WIllians.?

Ml onas was a class action suit brought against the Provo
Canyon School (“Add Provo Canyon”) in 1980. In Mlonas, a
district court in Uah found that O d Provo Canyon —an
i ndependent institution not then affiliated with New Provo Canyon
or CMC in any way —was a state actor for the purposes of § 1983
and enjoined Ad Provo Canyon from continui ng specified
practices. The Tenth Circuit affirned.® |In the instant
litigation, which comrenced after CMC fornmed New Provo Canyon to
acquire the assets of Ad Provo Canyon, Taylor asked the district
court to take judicial notice of the state actor holdings in both
the district and the appellate court decisions in Mlonas to
establish that New Provo Canyon is a state actor for purposes of
the present suit.* The district court rejected Taylor’s argunent
and granted New Provo Canyon’s notion for partial summary
j udgment, dism ssing Taylor’s 8§ 1983 clains only.

The parties tried the remaining state court clains to a

2691 F.2d 931 (10th Cir. 1982). The district court’s
opinion in Mlonas, Cvil No. G 787-0352, is unpublished.

*d.

“Given the nature of the acquisition by CMC and New Provo Canyon of Old Provo
Canyon'’s assets, a serious question exists whether New Provo Canyon is the same entity as Old
Provo Canyon or even its legal successor. Aswe rgject Taylor’sjudicial notice claim, though, we
do not reach the question whether a state actor determination asto Old Provo Canyon would
apply to New Provo Canyon even if the district court were to take judicial notice of the prior
determination of Old Provo Canyon’s state actor status.
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jury, which found that New Provo Canyon was 25% at fault for the

damages Taylor suffered.® After the court determ ned that New

Provo Canyon was liable to Taylor in the anount $7,500, Tayl or

tinely filed a notice of appeal.

The jury found Taylor’'s nother 75% at fault for Taylor’s
damages.



.
ANALYSI S
A Standard of Revi ew

We review the district court’s grant of summary judgnent de
novo® and its refusal to take judicial notice for abuse of
di scretion.”’

B. Judi ci al Notice

In his appellate brief, Taylor argues that, “as a matter of
stare decisis, collateral estoppel, or judicial notice, the
district court’s decision in MIlonas should informthe decision
of the district court and the decision of this Court.” Taylor’s
contentions are wholly without nerit. W wite primarily to
address when, if ever, a court can take judicial notice of the
factual findings of another court, and we turn to this issue
first.

Tayl or argues that the district court erred in not taking
judicial notice of the Mlonas courts’ determnation that Ad
Provo Canyon was a state actor. Rule 201 of the Federal Rules of
Evi dence provides that a court may take judicial notice of an
“adjudicative fact” if the fact is “not subject to reasonable

dispute in that it is either (1) generally known within the

®Eugene v. Alief Indep. Sch. Dist., 65 F.3d 1299, 1303 (5th
Cr. 1995), cert. denied, 517 U. S. 1191 (1996).

'C.A. Hardy v. Johns-Manville Sales Corp., 681 F.2d 334, 337 (5th Cir. 1982).
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territorial jurisdiction of the trial court or (2) capabl e of
accurate and ready determ nation by resort to sources whose
accuracy cannot be questioned.”® Taylor asserts that the factual
findings of the district court in MIlonas —upheld on appeal —
fall within this second category. W disagree.

We have not previously addressed this precise issue, but the
Second, ® Eighth, 1 and El eventh Circuits!! have, holding that, even
though a court may take judicial notice of a “docunent filed in
another court . . . to establish the fact of such litigation and
related filings,”!? a court cannot take judicial notice of the
factual findings of another court. This is so because (1) such

findings do not constitute facts “not subject to reasonable

8Fed. R Ev. 201(b).

°Liberty Mut. Ins. Co. v. Rotches Pork Packers, Inc., 969
F.2d 1384, 1388-89 (2d Cr. 1992) (holding district court could
not take judicial notice of bankruptcy court’s finding that
sellers had provided notice required to preserve their trust
rights and were cash sellers).

°Holloway v. A.L. Lockhart, 813 F.2d 874, 878-79 (8th Cir. 1987) (holding district court
could not take judicial notice of finding of another court that use of tear gas was reasonable and
necessary).

“United States v. Jones, 29 F.3d 1549, 1553 (11th Cir. 1994)
(holding district court could not properly take judicial notice
of findings of another court establishing nature of salary
di spute in question).

2| jb. Mut. Ins., 969 F.2d at 1388 see al so Jones, 29 F.3d at 1553:
Col oni al Leasi ng Co. of New England v. Logqgistics Control G oup,
762 F.2d 454 (5th Cr. 1985) (discussed bel ow).
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di spute” within the neaning of Rule 201;% and (2) “were [it]
perm ssible for a court to take judicial notice of a fact nerely
because it had been found to be true in sone other action, the
doctrine of collateral estoppel would be superfluous.”?

In General Electric Capital Corporation v. Lease Resol ution

Corporation,® the Seventh Circuit adopted a rule simlar, but

not identical, to that of the Second and El eventh Crcuits. The

court in General Electric held that the district court had erred

in taking judicial notice of a finding that a settlenent in a
prior, unrelated proceeding was “fair, reasonable, and adequate.”
The Seventh G rcuit held that these findings did not qualify as
facts “not subject to reasonable dispute.”® The court did not,
however, adopt a per se rule against taking judicial notice of an
adj udi cative fact in a court record, stating:

We agree [with the Second and Eleventh Circuits] that

courts generally cannot take notice of findings of fact

fromother proceedings for the truth asserted therein

because these are disputable and usually are di sputed.

However, it is conceivable that a finding of fact may

satisfy the indisputability requirenent of Fed. R
Evid. 201(b). This requirenent sinply has not been

3Jones, 29 F.3d at 1553-54; Lib. Mut. Ins., 969 F.2d at 1388-89; Holloway, 813 F.2d at
878-79; see also Nipper v. Snipes, 7 F.3d 415, 415-417 (4th Cir. 1993) (holding district court
abused its discretion in admitting state court findings of fact).

¥d. at 1553; seealso Lib. Mut. Ins., 969 F.2d at 1388-89; Holloway, 813 F.2d at 879.
15128 F.3d 1074 (7th Cir. 1997).

1°1d, at 1801-83. The court also noted that, if a court were to take judicial notice of
another court’s findings of fact, it would render the doctrine of collateral estoppel superfluous.
Id. at 1083.



satisfied in this case.

It is not necessary at this point for us to determ ne
whet her courts in this circuit are never permtted to take notice
of the factual findings of another court or are permtted to do
SO on rare occasion, subject to the Rule 201's indisputability
requi renent, because the MIlonas courts’ state actor
determ nation cannot clear the rule’s “indisputability” hurdle.?!®
That A d Provo Canyon was a state actor for the purposes of the
Ml onas suit (let alone for the purposes of the present suit) was
certainly open to dispute and was, in fact, disputed by the
parties. That determ nation sinply was not the type of “self-
evident truth[] that no reasonabl e person could question, [a]
truisni] that approach[es] platitude[] or banalit[y],” as

required to be eligible for judicial notice under Rule 201.1%°

]d. at 1082 n.6.

We note, however, that we have difficulty conceiving of an
adj udi cative fact found in a court record that is not subject of
reasonabl e di spute and, therefore, of which a court could take
judicial notice. |If such a fact were to exist, it would seem
that it would have to obtain its “indi sputable” status from sone
source other than a court’s inprimatur in the formof a factual
fi ndi ng.

¥SeeC. A. Hardy, 681 F.2d at 347-48 (holding that district
court abused its discretion in taking judicial notice that
asbest os causes cancer because proposition “is inextricably
linked to a host of disputed issues”); . Harcon Barge Co., Inc.
v. D&G Boat Rentals, Inc., 746 F.2d 278, 282 n.1 (5th Gr. 1984)
(taking judicial notice of the manner in which clerks of the
district courts of the Fifth Grcuit note date of entry of
order, which was not disputed by the parties).

8



In addition, the MIlonas courts’ state actor determ nation
is not an “adjudicative fact” within the neaning of Rule 201.
Whet her a private party is a state actor for the purposes of 8§
1983 is a m xed question of fact and law and is thus subject to

our de novo review ?° Rule 201 authorizes the court to take

notice only of “adjudicative facts,” not |egal determ nations.?
Therefore, a court cannot take judicial notice of another court’s
| egal determ nation that a party constituted a state actor for
t he purposes of § 1983: That determ nation is neither an
adj udi cative fact within the neaning of Rule 201 nor beyond
“reasonabl e dispute.”

This result is wholly consistent with our precedent. In

Col oni al Leasing Co. of New England v. Logistics Control G oup, #?

we addressed whether, in a creditor’s subsequent suit against its
debtor for fraudulent transfer of assets, the district court had
i nproperly taken judicial notice of the existence of a prior
judgrment in favor of that creditor.?® |In holding that the

district court did not abuse its discretion, we stated that

20Al bri ght, 884 F.2d at 838.

2lSee Charles Alan Wight & Kenneth W Graham Feder al
Practice & Procedure: Evidence § 5103 at 472-73 (1977) (Courts
cannot take judicial notice of |egal determ nations under Rule
201).

#2762 F.2d 454 (5th Cir. 1985).

2)d. at 459.



“[t]he district court could properly take judicial notice, under

Rul e 201(b), of the judgnent for the limted purpose of taking as

true the action of the Oregon court in entering judgnent for [the

creditor] against [the debtor] . . . . The judicial act itself

was not a fact <«subject to reasonable dispute’ . . . .”%2 This
| anguage suggests that a court cannot (at |east as a general
matter) take judicial notice of a judgnent for other, broader
purposes. W hold so expressly today.

The sole rel evant case Taylor cites in favor of his

argunent, Kinnett Dairies, Inc. v. J.C._ Farrow, ?® |l ends himno

succor. In Kinnett, the plaintiff requested that the district
court “take judicial notice of the record in [a separate, but
related case] and asked the clerk to bring it into the courtroom
particularly the discovery depositions . . . .”%® The district
court stated in its opinion that it had taken “judicial notice”
of the subject material, but did not clarify of what exactly it
had taken notice. On appeal, the defendant objected to the

i nclusion of the depositions and ot her evidence in the record.
We rejected the defendant’s argunent, noting that the defendant
(1) had not objected to the plaintiff’s request for judicial

notice in the district court and (2) had been granted the

2 d. (enphasis added).
25580 F.2d 1260 (5th Cir. 1978).
26 d. at 1277 n. 33.
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opportunity to submt its own evidence and to question those
parti es whose depositions were nade part of the record.?” 1In his
brief, Taylor argues that, in so holding in Kinnett, we went
beyond sinply permtting a district court to take judicial notice
of facts found true by another court, actually allow ng the
district court to take “as true certain evidence in depositions
in a conpletely separate case.”

Tayl or m sreads Kinnett. |In fact, the issue in Kinnett was
not even properly categorized as one of judicial notice, despite
the court’s use of that term A fact that has been judicially
noticed is not subject to dispute by the opposing party —

i ndeed, that is the very purpose of judicial notice.?® The
district court in Kinnett, however, did not accept the deposition
testi nony and evidence presented to it as true, but rather
granted the defendant the opportunity to present counter-evidence
and exam ne wi tnesses on the issues covered by the all eged
judicially-noticed deposition testinony.? The court did not, as

Tayl or asserts in his brief, take “as true certain evidence in

271 d.

%See Jones, 29 F.3d at 1553 (“Since the effect of taking judicial notice under Rule 201 is
to preclude a party from introducing contrary evidence and in effect, directing a verdict against
him as to the fact noticed, the fact must be one that only an unreasonable person would insist on

disputing.”) (quoting Wright & Graham, Federal Practice & Procedure: Evidence § 5104 at 485);
C.A Hardy, 681 F.2d at 347-48 (“The rule of judicial notice
ccontenpl ates there is no evidence before the jury in disproof.’”
(quoting Fed. R Evid. 201 Adv. Comm Note g (1975)).

#Kinnett, 580 F.2d at 1277 n. 33.

11



depositions in a conpletely separate case.” It sinply admtted
into evidence deposition testinony taken in another case.
Kinnett, therefore, in no way conflicts with our hol ding today
that the district court did not err in refusing to take judici al
notice of the Mlonas courts’ state actor determ nation.
C. Stare Decisis

We dispense with Taylor’s remai ning two argunents qui ckly.
First, Mlonas is not entitled to stare decisis effect in this
Crcuit because it is a Tenth Grcuit case, and there is no rule
of intercircuit stare decisis.3 Mreover, “[s]tare decisis
means that like facts will receive like treatnent in a court of
law. "3 Mlonas was a class action suit, in which the federal
district court in Uah |ooked to Add Provo Canyon’s treatnent of
the class as a whole to determ ne whether state action existed. %
The present inquiry —whether New Provo Canyon’s treatnent of
one individual constituted state action —differs substantially
fromthat in Mlonas, irrespective of whether, for purposes of a

class action suit, AOd Provo Canyon’s treatnent of its patients

0See, e.q9., United States v. Scallion, 548 F.2d 1168, 1173
n.8 (5th Gr. 1977) (refusing to follow Second G rcuit); Sanue
Estreicher & Richard L. Revesz, Nonacqui escence by Federa
Adm ni strative Agencies, 98 Yale L.J. 679, 735-41 (1989).

31Brock v. El Paso Natural Gas Co., 826 F.2d 369, 374 (5th
Cir. 1987) (quoting Flowers v. United States, 764 F.2d 759, 761
(11th Cr. 1985)). Black’s Law Dictionary defines stare decisis
as “to abide by, or to adhere to, decided cases”. Black' s Law
Dictionary 1406 (6th ed. 1990).

¥Milonas, 691 F.2d at 939-40.
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generally constituted state action. Thus, the question here does
not present the necessary “like facts” to trigger the stare
deci si s doctrine.
D. Col | ateral Estoppel

For the very sane reason, Taylor’s collateral estoppel
argunent fails. Collateral estoppel —or claimpreclusion —is
applied to bar litigation of an claimpreviously decided in
anot her proceeding by a court of conpetent jurisdiction when —
but only when —the facts and the | egal standard used to assess
the facts are the sane in both proceedings.®* Collatera
estoppel does not bar the litigation of the state actor issue in
the present suit because, although an entity may be deened a
state actor generally, in the case of a private party, the
rel evant question is whether the specific conduct in question
constituted state action.®* Mlonas deternmned that O d Provo
Canyon’s chal | enged conduct —treatnent of the class —
constituted state action. That conduct is irrelevant to whether
New Provo Canyon’s individualized treatnent of Taylor constitutes
state action. The facts underlying the two disputes are by no
means t he sane.

Finally, finding no nerit in Taylor’s remaining argunents,

33] d.

#See, e.0., Goss v. Menorial Hosp. Sys., 789 F.2d 353, 356 (5th
Cir. 1986) (exam ning whether private hospitals’ revocation of
doctor plaintiff's staff privileges constitutes state action).
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we decline to address them
L1l
CONCLUSI ON
For the foregoing reasons, we affirmthe district court’s
grant of summary judgnent.

AFF| RMED.
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