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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-10292

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
VERSUS
CYNTHI A BENNETT EVANS,

al so known as Ci ndy,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

July 24, 1998

Bef ore REAVLEY, DeM3SS, and PARKER, Circuit Judges.

DeMOSS, Circuit Judge:

Cynt hi a Bennett Evans appeal s fromher conviction and sentence
on charges of mail fraud under 18 U S. C. § 1341. Because the
alleged mailings did not, as the statute requires, serve Evans’s
pur pose of executing her schene to defraud her enployer of her

honest and faithful services, we reverse the mail fraud convictions



and vacate that sentence. The judgnent of the district court isin

all other aspects affirned.

| .

Cynthia Evans was enpl oyed as a parole officer for the Board
of Pardons and Paroles of the Texas Departnent of Crimnal
Justice.! She worked out of an office in Fort Wrth, Texas. In
her official capacity, Evans supervised parolees and was
responsi ble for making decisions and recomendati ons concerning
t hem

Anmong t he par ol ees supervi sed by Evans was a drug deal er naned
John Cay, a/k/a Cold Blooded.? Cay had been rel eased on parole
after serving four years of a forty-year sentence for drug-rel ated
of fenses. |Imediately upon his release into Evans’s supervi sion,
Clay borrowed $10,000 from a friend and started dealing crack
cocai ne. He quickly ran into potential trouble, however, by
failing two consecutive drug tests conducted at the parole office.
Clay twice tested positive for cocaine, and because he was not

using cocaine at the time, he reasoned that he nust have been

! The Texas Departnent of Crimnal Justice is a departnent of
the State of Texas. The Board of Pardons and Paroles is a division
of the Texas Departnent of Crim nal Justice.

2 At trial it was suggested that Cay had nmurdered a man in Fort
Worth’ s Conp nei ghbor hood and had t her eby earned t he ni cknane “ Col d
Bl ooded” for his propensity for violence. ay insisted, however,
t hat when he “used to go in the ganbling shack and shoot the dice,”
he woul d hol I er “oh, cold bl ooded,” and everyone just started using
that as his nane.
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absorbing the drug through his skin during the process of
converting powder cocaine into crack. He decided that he needed to
get Evans on his “team”

According to Cay, at the beginning of his relationship with
Evans, she was a “very strict” parole officer who “pl ayed al ways by
the book.” Recognizing, however, that he would be sent back to
prison if he continued to fail drug tests, Clay began trying to
bri be Evans. She resisted his first attenpt. Wi | e Evans was
visiting himin the field, Cay offered to buy “sone rins for her

car. Evans declined the offer and threatened to report any future
bribery attenpts by Clay. He persisted. During a subsequent visit
to the parole office, Cay told Evans: “Wat |'’mgoing to do when
| get up is drop sone noney behind ne, and you can either pick it
up and report it to lost and found, or you can go get your hair and
nails done.” Cay dropped $100 on the floor, and when he nade an
appoi ntnent for his next visit to the parole office, Evans thanked
himfor her hair and nails.

Evans and Cay developed a nunber of ways to evade the
reporting and testing requi renents of Clay’s parole. To circunvent
the drug-testing requirenent, Evans suggested that Clay cone to the
parole office very early, before the arrival of any nale officers
who coul d supervise the collection of Clay’'s urine sanple. day
woul d then put water in the cup. |f there was a supervisor present
and Clay had to actually provide a urine sanple, he woul d not seal
the package and he would then tell Evans that the sanple was
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“dirty” so that she coul d make sonme arrangenent to avoid a positive
result.

After the first bribe, Cay would | eave with Evans a bri be of
$100- $300 on each monthly visit. Then, after three or four nonths,
Evans began asking for nore noney. C ay began payi ng her bribes of
up to $700 at a time. Oten, the paynents were nade to cover
specific itens requested by Evans: a television receiver, eyelid
tattoos that resenbl ed eyeliner, |inousinerental, a honeynoon. He
al so provided Evans with drugs and paid for her car to be washed.
Clay estinmated that he ultimately paid up to $25,000 in bribes to
Evans, includi ng about $8,000 for Evans’s weddi ng.

Cl ay and Evans al so devel oped a personal relationship. day
woul d provide drugs to Evans, and they used drugs together at
tines. They al so began having sexual relations after about six
nmonths. The two would neet often for lunch or dinner and other
occasions, such as when Cay joined Evans and her son for the
Fourth of July. A supervisor in Evans’s office testified that
these sorts of personal contacts with parol ees are inproper.

By virtue of the rel ati onship established with Evans, C ay was
able to violate routinely the conditions of his parole. He snoked
marijuana and used cocaine once or twice a nonth while under
Evans’ s supervi sion. He would travel across the country (for
exanpl e, to watch the Dall as Cowboys w n Super Bowl XXX in Phoeni x,
Arizona) and out of the country (for exanple, to the Bahanas,
Nassau, and Jamai ca on ocean cruises) w thout obtaining official
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approval. And, nost significantly, he sold crack cocaine to over
a thousand custoners across several states. Evans knew of all
these parole violations, yet she failed to report themas her job
required.

One of Evans’'s duties as a parole officer was to visit
parol ees at their places of residence and enpl oynent. The State of
Texas pays the travel expenses for these trips. The parole
officers keep a log of their visits wth each parolee (referred to
as a “chronol ogical record”), and they submt travel vouchers for
rei mbursenent from the state. Evans falsely recorded required
visits in Clay's record which were never nade.® She also turned in
fal se travel vouchers, which were in turn mailed to Austin, Texas,
for processing. Testinony at trial established that if entries in
a parolee’s record failed to reconcile with the parole officer’s
subm tted travel vouchers, thisirregularity would raise ared fl ag
and invite closer scrutiny by a supervisor.

A federal investigation of Clay’ s drug syndicate resulted in
t he di scovery of Clay’ s arrangenent with Evans. Evans was naned as
a defendant in a nmultipl e-defendant indictnent covering the entire
scope of Clay’ s operations. She was charged with aiding and
abetting a conspiracy to distribute cocaine and cocai ne base. A

superseding indictnent against Evans alone charged her wth

3 For exanple, she falsely indicated that she had visited d ay
at his supposed place of enploynent, M. Cs Car Wash, after that
busi ness had ceased operati ons.
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extortion and mail fraud. A jury convicted her on all counts, and
she was sentenced to seventy-two nonths of inprisonnment. Evans
tinmely appealed, contesting the sufficiency of the evidence to
support the convictions and the district court’s upward departure

fromthe Sentencing Quidelines.

.
I n counts seven through el even of the superseding indictnent,
Evans stands accused of violating the federal mail fraud statute.?
Evans contends that the evidence presented by the governnent is

insufficient as a matter of | aw because it fails to establish that

4 The statute provides, in pertinent part:

Whoever, having devised or intending to devise
any schene or artifice to defraud . . . for the
purpose of executing such schene or artifice or
attenpting so to do, places in any post office or
aut hori zed depository for mail matter, any matter
or thing whatever to be sent or delivered by the
Postal Service, or deposits or causes to be
deposited any matter or thing whatever to be sent
or delivered by any private or commercial
interstate carrier, or takes or receives therefrom
any such matter or thing, or know ngly causes to be
delivered by mail or such carrier according to the
direction thereon, or at the place at which it is
directed to be delivered by the person to whomit
is addressed, any such matter or thing, shall be
fined under this title or inprisoned not nore than
five years, or both.

18 U.S.C. § 1341 (enphasis supplied); see also 18 U S.C. § 1346
(“For the purposes of this chapter, the term‘schene or artificeto
defraud’ includes a schene or artifice to deprive another of the
i ntangi bl e right of honest services.”).
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the alleged mailings were “for the purpose” of perpetuating a
fraud. 18 U S.C. § 1341; see United States v. Vontsteen, 872 F.2d
626, 628 (5th Gr. 1989). W agree.

As required by FED. R CrRM P. 7(c)(1l), the superseding
indictnment recites the follow ng essential facts constituting the
of f ense char ged:

2. THE SCHENME

From on or about February 17, 1994, and
continuing through on or about February 29, 1996,
in the Northern District of Texas and el sewhere
CYNTHI A BENNETT EVANS, defendant, know ngly and
willfully devised and intended to devise a schene
to defraud the Board of Pardons and Parol es of the
Texas Departnent of Crimnal Justice and the
citizens of the State of Texas[®] of her honest and
faithful services by using her know edge, authority
and official position as a parole officer to assist
John Clay, who is not naned as a Defendant herein,
in avoiding arrest and incarceration for violating
condi ti ons of parole.

3. ACTS | N FURTHERANCE OF THE SCHEME

(A It was a part of the schene that CYNTH A
BENNETT EVANS, defendant, would agree to submt or
cause to be submtted falsified urine specinmens for
John Clay to a l|aboratory for analysis for the
presence of illegal controlled substances.

(B) It was a further part of the schene that
CYNTHI A BENNETT EVANS, defendant, would nake fal se
and i nconplete entries into the busi ness records of

5> To the extent that the indictnent accuses Evans of depriving
“the citizens of the State of Texas of her honest and faithful
services,” we note that any such schene cannot be prosecuted under
the federal nmail fraud statute, as “the rights of citizens to
honest governnment have no purchase i ndependent of rights and duties
| ocatable in state law.” United States v. Brum ey, 116 F.3d 728,
735 (5th Cr.) (en banc), cert. denied, 118 S. . 625 (1997).
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the Board of Pardons and Paroles to conceal
information regarding activities of John C ay which
constituted violations of conditions of parole.

(O It was a further part of the schene that
CYNTHI A BENNETT EVANS, defendant, would nake
entries or cause entries to be mde into the
busi ness records of the Board of Pardons and
Paroles indicating that CYNTH A BENNETT EVANS,
def endant, mnade periodic visits to John day’'s
pl ace of enpl oynent and pl ace of residence.

(D) It was a further part of the schene that
CYNTHI A BENNETT EVANS, defendant, would agree to
and did provide John Clay with i nformati on obt ai ned
through her enploynent as a parole officer
regardi ng other individuals and associ ates of John
Cl ay who were on parole.

(E) It was a further part of the schene that
when CYNTHIA BENNETT EVANS, def endant, was
contacted by telephone by an individual known to
the grand jury, on or about January 10, 1996,
regardi ng possible illegal activity of John C ay,
CYNTHI A BENNETT EVANS told that person that John
Clay was an autonpbile salesman, when CYNTH A
BENNETT EVANS knew that John O ay was not enpl oyed
as an autonobil e sal esman.

(F) It was a further part of the schene that,
beginning in or about February of 1994 and
continuing through on or about February of 1996,
CYNTHI A BENNETT EVANS, defendant, would agree to
and did accept paynents in cash fromJohn C ay.

(G It was a further part of the schene that,
beginning in or about February of 1994 and
continuing through on or about February of 1996,
CYNTHI A BENNETT EVANS, defendant, would agree to
and did accept property and other benefits from
John day, including: wndow tinting for her
personal autonobile, a television set, and the use
of a rented |i nousine.

(H It was a further part of the schene that,
beginning in or about February of 1994 and
continuing through on or about February of 1996,
CYNTHI A BENNETT EVANS, defendant, would agree to

- 8-



and did accept marihuana and cocaine from John
d ay.

The precedi ng | anguage was incorporated by reference into each of
five mail fraud counts, each representing a separate instance of
Evans filing a travel voucher with her supervisor. Each of the
five counts contains the foll ow ng addi ti onal | anguage (altered in
each case to reflect the pertinent date):

2. USE OF THE MAI L

For the purpose of executing and attenpting to
execute the schene to defraud, CYNTH A BENNETT
EVANS, defendant, did know ngly and willfully cause
to be placed in an authorized depository for mail
matter an envelope addressed to Financial
Managenent, Attention Jerry Wall, 8712 Shoal Creek
Boul evard, Suite 100, Austin, Texas 78711, which
envel ope contained a travel voucher and travel
record of CYNTH A BENNETT EVANS dated October 2,
1995, such envelope and contents to be sent and
delivered by the United States Postal Service.

At the close of the prosecution’s case, Evans noved, pursuant
to FED. R CRIMm P. 29(a), for a judgnent of acquittal on all nai
fraud counts. In support of that notion, counsel argued that the
mai | ed travel vouchers had “no bearing whatsoever on the | evel of
supervi sion or whether anything occurs in regard to the parolee’s
status.” The notion was denied. After presenting all of her
evi dence, Evans renewed her Rule 29 notion, thereby preserving the
i ssue for appeal. It was again denied. Subsequently, follow ng
the guilty verdict, Evans once nore noved for a judgnent of
acquittal, this time pursuant to FED. R CRM P. 29(c), specifically

arguing that “[t]he Governnent failed to prove by sufficient
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evidence that the mailings as set forth in counts 7 through 11 were
‘for the purpose of executing the schene’” as required by 18 U. S. C
8§ 1341. Yet again, the district court declined to throw out the
mai | fraud counts.

These rulings were in error. Judgnment of acquittal should
have been granted on the mail fraud counts because the governnent’s
evi dence did not establish that Evans's travel vouchers were nail ed
in furtherance of her scheme to defraud the State of Texas.

In Kann v. United States, 323 U S. 88, 65 S. C. 148 (1944),
corporate officers had been convicted for mail fraud based on their
fraudul ent schene of setting up a dummy corporation to divert
corporate funds to thenselves. The theory of prosecution depended
upon mailings between banks which took place as a plainly
anticipated result of the defendants’ acts of cashing fraudul ently
obt ai ned checks. The Suprene Court reversed the convictions,
reasoning that at the tinme a check was cashed, “[t]he schene in
each case had reached fruition.” Kann, 323 U S. at 94, 65 S. C
151. *“It cannot be said that the mailings in question were for the
pur pose of executing the schene, as the statute requires.” Id.

Li kew se, in Parr v. United States, 363 U S. 370, 80 S. C
1171 (1960), enployees of a school district used credit cards to
make unaut horized purchases of gasoline. The invoices for the
gasol i ne purchases would be mailed to the school district, which

made its paynents by returning checks through the nail. As in
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Kann, the Court concluded that “the scheme . . . had reached
fruition” at the tinme the defendants recei ved the gasoline, and the
convictions were reversed. Parr, 363 U S at 393, 80 S. C. at
1184.
Thi s approach was once again appliedin United States v. Maze,

414 U. S, 395, 94 S. . 645 (1974), in which the defendant had been
convicted for mail fraud based on his schene of using a stolen
credit card to buy food and stay at a hotel. The alleged mailings
in furtherance of the defendant’s scheme were those that would
i nevitably be made fromthe nerchants to the bank and fromthe bank
to the true owner of the credit card. Rel ying on the previous
hol dings in Kann and Parr, the Suprene Court concluded that the
mai lings were not sufficiently related to the schenme. The Court
not ed:

Congress could have drafted the mail fraud statute

so as to require only that the mails be in fact

used as a result of the fraudul ent schene. But it

did not do this; instead, it required that the use

of the mails be “for the purpose of executing such

schene or artifice . ”
Maze, 414 U S. at 405, 94 S. . at 651 (footnote omtted).

Finally, we are instructed by this Court’s previous decision

in United States v. Vontsteen, 872 F.2d 626 (5th Cr. 1989), cert.
denied, 498 U. S. 1074, 111 S. . 801 (1991), superseded on ot her
grounds, 950 F. 2d 1086 (5th Gr.) (en banc), cert. denied, 505 U. S.

1223, 112 S. . 3039 (1992). There, the defendant was enpl oyed at
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a conpany that bought and sold oil field pipe. He caused the
conpany to buy pipe on credit and then resell it. The defendant
abused his position by pocketing profits and refusing to pay the
original pipe suppliers. He was prosecuted for mail fraud, and the
governnent alleged that the relevant mailings were the invoices
sent fromthe defrauded suppliers to the defendant’s enpl oyer. The
conviction was reversed; as in Parr and Mze, the fraud was
conpl eted prior to and i ndependent of the mailing which was al | eged
to have been in furtherance of the schene. See Vontsteen, 872 F. 2d
at 628-29.

We find that the relationship of the mailings to the schene to
defraud in this case is conceptually indistinguishable fromthose
ruled to be outside the scope of the nmail fraud statute in Kann
Parr, Maze, and Vontsteen. Here, the governnent presented very
limted evidence pertaining to the relevant nmailings. In this
regard, the first rel evant witness presented by the prosecuti on was
Delia Bustillo, the custodian of records for the Financial Travel
Records division of the Texas Departnent of Crimnal Justice in
Austin. Bustillo testified nerely for the purpose of entering into
evidence Evans’s falsified travel vouchers; she offered no
testinony that would link the mailing of the vouchers to Evans’'s
schene to defraud. The next witness, Christy Dolive, Cay’'s new
parole officer and the custodian of his record at the Fort Wrth

office where Evans worked, was used to introduce Clay' s parole
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record into evidence. On cross-exam nation, she testified that all
of the parole officers in the office submt travel vouchers for al

of their state-related trips in the field. Finally, the |ast
W tness on this point was Andrew Presswood, a supervisor of parole
officers at the Fort Worth office. He testified about various
procedures in the parole office pertaining to supervising parol ees,
record-keeping, and reinbursenent for travel expenses. Wth
respect to the travel vouchers, Presswood testified that “[t]he
officer conpletes their [sic] own travel vouchers. . . . [i]t goes
to their [sic] respective supervisor for review and signature by
the supervisor. . . . [t]henit goes into an area of the clerk, and
the staff mails it.”® Presswood also noted that it “would be a
problent if a parolee’s chronol ogical record noted visits that did
not correspond to travel vouchers requesting reinbursenent for
those visits. On cross-exam nation, Presswood confirnmed that once

the travel vouchers are sent to Austin, they are sinply processed

6 Though irrelevant to our determnation that the mailings
alleged in this case were not proved to have been nade “for the
pur pose of executing” Evans’s fraudul ent schene, we note that this
evidence -- the only evidence in the record regardi ng the procedure
by which the travel vouchers would be mailed to Austin -- does not
seem sufficient to prove that Evans know ngly caused the vouchers
to be nmailed, as the statute requires. See 18 U.S.C. § 1341.
O her than the nere circunstance that Evans worked in the office
where all of this took place, there is no evidence in the record
t hat Evans knew or shoul d have known that the travel vouchers were
mailed to Austin after she turned themin to her supervisor. In
t he absence of such evidence, it seens doubtful that the governnent
could have satisfied its burden to prove that Evans know ngly
caused the mailing of the travel vouchers.
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for reinbursenent. The vouchers are not scrutinized for
irregularities regarding individual parolees.

The object of the alleged schene to defraud was the
circunvention of Cay’'s parole restrictions. Toward this end,
Evans submtted false urine sanples, nade false and inconplete
entries in Clay’ s chronol ogi cal record, falsely reported visits to
Clay inthe field, provided Clay with information, and hel ped C ay
to maintain the appearance of gainful enploynent. She accept ed
bri bes of cash, personal property, drugs, and other benefits. But
the aimof the schenme constituted defrauding the state of its right
to Evans’s honest and faithful services for the purpose of
assisting Clay in violating conditions of parole. The mailing of
the travel vouchers did not serve that goal because Evans had
cleared the final hurdl e when her supervi sor approved her submtted
travel vouchers.

The governnent contends that the mailings were for the purpose
of executing the schene because the schene could not succeed if
Evans had not submtted the travel vouchers. Put anot her way,
Evans’ s supervi sor woul d have di scovered the schene if she did not
submt the travel vouchers. Wiile that much is true, the
subm ssion of the vouchers to the supervisor and the supervisor’s
approval of those vouchers constituted the conpletion of the fraud.
When t he supervi sor conpleted his review of the travel records and
no suspicion had been raised, “the schene had reached fruition.”
The mailings took place afterwards; the schene in no way depended
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upon the mailings or anything that happened after that point. As
counsel noted at oral argunent, if Evans’s travel vouchers had been
t hromn away by her supervisor, the scheme woul d have conti nued j ust
the same.” The mmiling was entirely incidental to the scheng;
there was nobody in Austin who m ght have uncovered the schene
because Evans did or did not submt travel vouchers.

The requi red nexus between the defendant’s fraudul ent schene
and her use of the mails in furtherance of that schene -- a nexus
whi ch nust be established in order to prove a crine under 18 U. S. C
§ 1341 -- is the elenent that provides a basis for exerting federal
jurisdiction over the crine of mail fraud. See Vontsteen, 872 F. 2d
at 628 & n.2. The problemw th this mail fraud prosecution i s not
that Evans did not commt crimnal acts, but that her crimnal acts
of fraud should have been prosecuted under the applicable state
| aw, see, e.g., Tex. PenaL CooE ANN. 88 36.02, 36.08 (Vernon 1997),
not a federal statute which cannot be stretched beyond its plain
| anguage. In reversing Evans’s mail fraud convictions, we reject
the prosecution’s invitation to endorse a novel spin on clear

statutory language in order to save a conviction.® |Instead, we

" This argunent al so denonstrates why United States v. Schnuck,
489 U. S. 705, 109 S. Ct. 1443 (1989), is distinguishable fromthis
case. Unlike the Schnuck case, there was no “rel ati onship of trust
and goodwi I | 7 between Evans and enpl oyees in Austin that had to be
mai ntained in order for the scheme to continue undetected. See
Schrmmuck, 489 U.S. 714, 109 S. C. at 1450.

8 See Antonin Scalia, Common-Law Courts in a G vil-Law System
The Role of United States Federal Courts in Interpreting the
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sinply adhere to and enforce the plain text of the statute.
Congress has limted the scope of federal jurisdiction over mail
fraud, cf. Mze, 414 U S at 405 94 S. . at 651, and the
prosecution in this case, in seeking to exploit a truly margina
relation to the mails, strayed beyond the boundary established by
Congr ess.

Because the all eged nmailings of travel vouchers were not “for
t he purpose of executing” Evans’s schene to defraud the State of
Texas of her honest and faithful services as 18 U S.C. § 1341

requi res, we reverse her convictions on those five counts.

L1,

Evans contends that the district court erred in departing
upward fromthe Sentencing Guidelines in inposing the sentence on
her extortion convictions. Al t hough we have reversed the nail
fraud convictions, Evans was sentenced to shorter, concurrent
sentences on those counts. Thus, we nust proceed to consider the
propriety of the court’s upward departure.

Using the Novenber 1995 Sentencing Cuidelines manual, the

district court grouped Evans’s five counts of extortion and five

Constitution and Laws, in ANTONIN SCALIA, A MATTER OF | NTERPRETATI ON:
FEDERAL COURTS AND THE LAW3, 22 (1997) (“The text is the law, and it is
the text that nust be observed.”); cf. Dennis W Arrow, Ponobbabbl e:
Post nrodern Newspeak[] and Constitutional “Meaning” for the
Uni nitiated, 96 McH L. Rev. 461 (1997) (denonstrating
sarcastically the capacity of text to be manipul at ed).
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counts of mail fraud pursuant to U S.S.G § 3D1.2(d). In such a
case, the guideline which would result in the greatest sentence is
used. See U.S.S.G § 3D1.3(h). The court determ ned that the
extortion counts resulted in a greater sentence under 8 2Cl.1 than
woul d the mail fraud counts under § 2Cl1.7. A base offense | evel of
10 was prescribed by 8 2Cl1.1(a), and the court applied a two-I|evel
i ncrease for repeated i ncidents of extortion (8 2C1.1(b) (1)) and an
eight-level increase because Evans was an official holding a
sensitive position (8 2Cl1.1(b)(2)(B) & cnt. 1). This resulted in
a total offense | evel of 20. Evans had no crimnal history, so she
fell into category I, for which the guidelines provide a sentencing
range of 33-41 nonths.

The district court determned that an upward departure from
the guidelines was warranted because the case presented “an
aggravating . . . circunstance of a kind, or to a degree, not
adequately taken i nto consi deration by the Sentenci ng Conm ssion in
formulating the guidelines that should result in a sentence
different from that described.” 18 U S.C 8§ 3553(b); US S G
§ 5K2.0. Adopting by reference the findings of the presentence
report, the court listed a nunber of factors which infornmed its
deci sion to depart upward. These factors included: the risk posed
to the conmmunity inherent in a nmassive drug-dealing operation to
distribute over 1.5 kil ogranms of crack cocai ne and 150 ki | ograns of

powder cocaine; the use of illegal drugs; and obstruction of
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justice by fal sifying various parole records. The court concl uded
that these were unique factors which took Evans’s of fense outside
the heartland of cases taken into consideration by the Sentencing
Commi ssi on, and upward departure was therefore warranted. See Koon
v. United States, 518 U S. 81, 95, 116 S. C. 2035, 2045 (1996).
An additional six-level upward departure to an offense | evel of 26
was therefore inposed. Evans was sentenced to a 72-nonth prison
term

Evans asserts that, with one exception, all of the above
factors are inherent results of extortion. She argues that upward
departure was prohibited because the Sentencing Conm ssion nust
have taken those factors into account in setting the guidelines.
Evans concedes that her use of drugs is exceptional, and woul d
support an upward departure, but not one as severe as that applied
in her case. Wth respect to the danger presented to the public
and the obstruction of justice incident to permtting the operation
of a large drug-dealing operation, Evans contends that these
possibilities were anticipated by the base offense | evel set for
extortion and the eight-level increase applied when an official in
a sensitive position is invol ved.

We review the district court’s application of the Sentencing
Qui del i nes for abuse of discretion. See Koon, 518 U. S. at 98-100,
116 S. C. at 2046-48. The procedure for considering upward

departure is now wel | -settl ed.
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[ A] sentencing court considering a departure shoul d
ask the foll ow ng questions:

“1) What features of this case,
potentially, take it outside the Quidelines
‘“heartland’” and nmeke of it a special, or
unusual , case?

“2) Has t he Commi ssi on f or bi dden
departures based on those features?

“3) If not, has the Comm ssi on encour aged
departures based on those features?

“4) | f not , has t he Commi ssi on
di scour aged departures based on t hose
f eat ures?”

Koon, 518 U. S. at 95, 116 S. C. at 2045 (quoting United States v.
Rivera, 994 F.2d 942, 949 (1st Cr. 1993)). The district court
followed this procedure, setting out its reasons for departure, as
descri bed above. The factors considered by the district court have
not been forbidden, and, in fact, are encouraged. The Sentencing
Comm ssion’s policy statenent on crim nal purpose states that “[i]f
the defendant commtted the offense in order to facilitate or
conceal the comm ssion of another offense, the court may increase
the sentence above the guideline range to reflect the actual
seriousness of the defendant’s conduct.” U S . S.G § 5K2.9. This
is, indeed, exactly what the district court did. In noving Evans’s
crimnal offense level to 26, the court conpared her to another
menber of Clay’s organization who had a simlar |level of
cul pability. Her sentence was designed to reflect the *“actua

seriousness” of her serious abuse of office.
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There is sone truth to Evans’s protest that in the case of any
extortion involving a governnent official, violations of the |aw
and a public hazard are foreseeable results. Evans’s case is,
however, truly extraordinary. Even if incidental violations of |aw
and dangers to the public were taken into account by the Sentencing
Comm ssion, the sheer scale of the violations and the extrenely
serious threat posed to public safety renove Evans’s case fromthe
heart| and of cases envisioned. The district court did not abuse

its discretion in so holding, and we affirmthe sentence inposed.

|V
For the foregoing reasons, we REVERSE Cynt hi a Bennett Evans’s
mail fraud convictions, and her sentence on those counts is
VACATED. The district court’s dispositioninall other respects is

AFFI RVED.

REAVLEY, Circuit Judge, dissenting in part:

| would affirm the mail fraud convictions because the
i ndi ctment charged and the evidence proved an ongoi ng schene that
i ncluded the use of the mail to collect the travel vouchers. The
i ndi ctment cannot be read to allege that Evans acted gratuitously
inassisting Clay; it alleges that she acted for personal financi al
gain. Counts 1 through 5 allege that she accepted bribes fromd ay

in violation of the Hobbs Act, 18 U S C § 1951(a). Counts 6
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t hrough 11 all ege the comm ssion of mail fraud i nvol ving the use of
travel vouchers. Count 6, which details the overall mil fraud
schene, alleges that Evans devised a schene “to defraud [her
enpl oyer] of her honest and faithful services,” and that the acts
in furtherance of the schene included the recei pt of cash paynents
fromdCay, as well as the naking of “false and inconplete entries
into the business records” of her enployer, including travel
vouchers indicating “periodic visits to John Cday's place of
enpl oynent and pl ace of residence.” The indictnent can fairly be
read to allege that the schene’s financial rewards to Evans
i ncl uded not only the paynents fromd ay, but the paynent of false
travel vouchers by her enpl oyer.

Evans fal sely recorded required visits in Cay’'s record which
were never made, and submitted corresponding travel vouchers, and
the evidence was sufficient to prove that Evans know ngly caused
the vouchers to be nmailed. On the appropriate box on the vouchers,
Evans requested that the reinbursenents be paid directly to her.
Supervi sor Presswood testified that the vouchers are mailed to an
office in Austin, and paid fromthat office. Arational jury could
concl ude that Evans nust have realized that the vouchers, which are
handwitten on printed forns, were nmailed to Austin when she
recei ved her paynent fromthe Austin office.

As to the Suprene Court authority discussed by the majority,
I would distinguish those decisions the mjority finds
i ndi stingui shable, and find indistinguishable the one case the

-21-



maj ority distinguishes. Kann v. United States, 323 U. S. 88, 65 S.
Ct. 148 (1944), involved the cashing of fraudulent checks by the
def endants. The Suprene Court ruled that the schene had “reached
fruition” before the checks were nailed. “The persons intended to
recei ve the noney had received it irrevocably. It was i mmateri al
to them or to any consummati on of the schene, how the bank which
paid or credited the check would collect from the drawee bank.”
323 U.S. at 94; 65 S. C. at 151. In the pending case, Evans did
not receive all the fruits of her fraud, and did not conplete the
fraud on her enployer, until the vouchers were nail ed, and paynents
fromAustin were received by her.

United States v. Maze, 414 U. S. 395 94 S. C. 645 (1974),
hel d that a defendant who made fraudul ent use of a credit card to
obt ai n goods and services at notels was not |iable under the nai
fraud statute, where the alleged nailings were the invoices sent
fromthe notels to the bank that issued the card. The Court again
held that the fraud reached fruition before the invoices were
mai | ed. “Indeed, from [defendant’s] point of view, he probably
woul d have preferred to have the invoices m splaced by the various
nmot el personnel and never mailed at all.” 414 U S. at 402, 94 S.
Ct. at 649.

The defendants in Parr v. United States, 363 U S. 370, 80 S.
. 1171 (1960), were accused of msappropriating funds from a

school district. Mst of the mail fraud counts were prem sed on

-22-



mai lings related to the coll ection of school taxes, rather than the
m sappropriation of school funds resulting from the taxes. The
Court reversed the convictions under these counts because “the
indictment did not allege, and there was no evidence tending to
show, that the taxes assessed and collected were excessive,
‘padded’ or in any way illegal . . . .” 363 U S. at 387, 80 S. C.
at 1181. Even counsel for defendants conceded that if an enpl oyee
“Inproperly ‘pads’ or increases the anounts of the statenents and
causes themto be mailed to bring in a fund to be |ooted, such
mai | i ngs, not being those of the enployer . . . would constitute an
essential step ‘for the purpose of executing [a] schenme’ to
defraud, in violation of 8 1341.” 363 U. S. at 386, 80 S. C. at
1181. In the pending case, the docunents nailed -- the travel
vouchers -- were thensel ves fraudul ent because Evans “padded” the
clainms for reinbursement with travel that never occurred.

| would affirmunder Schmuck v. United States, 489 U S. 705,
109 S. Ct. 1443 (1989). In Schnuck, the defendant rolled back the
odoneters of autonobiles and sold them to car dealers, who then
resold themto retail custonmers. The alleged mailings associ ated
wth the fraud were the mailing of title application fornms fromthe
dealers to the state departnent of transportation, a necessary step
intransferring title to the retail custoner. The Court noted that
def endant Schnuck had |ongstanding relations with sone of the

dealers, and that “[h]is was an ongoing fraudul ent venture. A
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rational jury could have concluded that the success of Schnuck’s
vent ure depended upon hi s conti nued harnonious relations with, and
good reputation anong, retail dealers, which in turn required the
snmooth flow of cars from dealers to their Wsconsin custoners.”
489 U. S. at 711-12, 109 S. . at 1448. The Court distinguished
Kann, Parr, and Maze, and affirmed the convictions, reasoning that
“a failure of this passage of title would have |eopardized
Schnmuck’s relationship of trust and goodwill wth the retail
deal ers upon whose unwi tting cooperation his schene depended.” 489
US at 714, 109 S. C. at 1450.

As in Schmuck, Evans’ ongoing fraudul ent schene depended on
continued harnonious relations with her enployer. Failure to
submt routine travel vouchers consistent wwth Cay’'s parole file
put at risk her relationship of trust and goodwill wth her
enpl oyer, since Presswood testified that an inconsistency between
the travel vouchers and the parole file would have raised a red
flag.

The facts of the pending case present a nore conpelling case
of mail fraud than the facts of Schnuck. First, the docunents
mai l ed in Schmuck were thenselves totally innocent, while in the
pendi ng case the mailed travel vouchers were fraudulent. Second,
to the extent that Schnuck turned on a relationship of trust and

goodwi I |, such a rel ationship was even nore i nportant to Evans than

to Schmuck. The defendant and the dealers in Schmuck had ongoi ng
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busi ness relations, to be sure, but in the pending case Evans was

an enpl oyee who occupi ed a sensitive post.
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