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As Appel |l ant Searcy M Ferguson, Jr. conceded at oral argunent
for this appeal, the disposition of this case hinges on the
follow ng issue: whet her the agents of the Federal Deposit
| nsurance Corporation dealing with Ferguson had authority to enter
into a gl obal settlenent of his indebtedness on nunerous prom ssory

not es. W AFFI RM



| .

During the 1980s, Ferguson was a sharehol der and officer of
Uni on Bank and Trust. 1In 1986 and 1987, Ferguson borrowed severa
mllion dollars from Uni on Bank pursuant to nine prom ssory notes
(the Nine Notes). Union Bank failed in 1988, and the FDI C was
appoi nted receiver.

At that tinme, the Nine Notes were delinquent. In May 1988,
the Nine Notes were transferred, pursuant to a contract of sale,
fromthe FDIC as receiver to the FDICin its corporate capacity.

I n Sept enber 1988, Ferguson contacted Ronal d Bi eker, the FD C
assi stant account officer assigned to Ferguson’ s account, regarding
a settlenent of the Nine Notes. The offer was rejected.

Also in Septenber 1988, Ferguson contracted to sell property
he owned in Kaufman County, Texas (the Kaufnman Property), part of
whi ch served as part or all of the collateral for seven of the N ne
Not es. Ferguson clains that he then offered to pay the FDI C $1. 727
mllion fromthe Kaufrman Property sale for a release of |iens on
t he Kauf man Property and a gl obal settlenent of the N ne Notes; and
that the FDI C accepted this offer.

The FDI C counters that Ferguson offered to pay $1.365 million
(the principal and interest due on only one of the notes) in
exchange for a release of the liens on the Kaufnman Property; and
that Ferguson also offered to pay the bal ances on two additional

notes, for a total of $1.727 mllion for the three notes.



On 14 Novenber 1988, Ferguson’s escrow agent, by letter to the
FDI C, provided three checks payable to the FDIC (totaling $1.727
mllion), as well as seven standard Texas release of lien forns for
the Kaufman Property. Each release of lien form contained a
covenant that the “hol der of the note acknow edges its paynent and
rel eases the property fromthe lien”. The rel eases were forwarded
to Anna Croteau, Departnent Head of Commercial Loans at the FD C
and a nenber of the Senior Credit Review Conmmttee. She executed
t he rel eases.

In February 1989, Ferguson attenpted to settle the
i ndebt edness on the remaining notes. The FDI C naintains that he
did so because he was aware that he had only settled as to three of
the notes. Ferguson, however, clains that he made the efforts only
after the FDI C surprised hi mby claimng that what he understood to
be a gl obal settlenment was instead only a settlenent on three of
the notes and a release of the |liens on the Kaufnman Property. In
any event, these subsequent negotiations fail ed.

In the fall of 1991, Ferguson filed this action in Texas state
court, seeking, inter alia, a declaratory judgnent that the FD C
received full paynent through an accord and satisfaction or a
novation, or that the FD C was precluded from recovery based on
est oppel , ratification, wai ver, rel ease, and failure of

consideration. The FDIC renpved this action to federal -court,



denied liability on Ferguson’s clains, and counterclained for the
i ndebt edness on the renmai ning six notes.

The FDI C noved for sunmary judgnent on Ferguson’s affirmative
def enses of accord and satisfaction, novation, waiver, estoppel,
failure of consideration, fraud, and ratification, based, anong
other things, on its contention that only the FDIC Credit Review
Committee had the authority to approve a global settlenent. In
support of this claim the FD C submtted evidence that Bi eker and
Croteau | acked such authority.

On cross-notions for summary judgnent, the district court
ruled that the evidence submtted by the FDIC was not rebutted by
Ferguson; and that it established that Bieker and Croteau did not
have authority to negotiate a global settlenent or rel ease a note.
Based on its lack of authority ruling, the district court granted
summary judgnent for the FDI C on Ferguson’s defenses of accord and
sati sfaction, novation, wai ver, estoppel, failure of consideration,
fraud, and ratification.

Accordingly, only two issues were tried to the jury: (1) what
anount the FDIC was entitled to recover on the renmai ni ng si x notes;
and (2) whether Ferguson established the affirmative defense that
the FDIC failed to pay the six notes in accordance with his
instructions. The jury found that Ferguson failed to prove this

def ense and, anong ot her things, awarded principal and i nterest due



the FDIC. The district court entered judgnment for the FDIC for,
inter alia, $520,797.
1.

Ferguson chal |l enges three rulings by the district court: (1)
the partial sunmary judgnent in favor of the FDIC on the issue of
authority; (2) the adm ssion of parol evidence regarding the terns
of the releases; and (3) the adm ssion of evidence concerning the
subsequent settlenent negoti ations. At oral argunent, Ferguson
conceded that, if he did not prevail on the authority issue, “the
other two issues are really noot”. Accordi ngly, because we
conclude that Bieker and Croteau | acked authority to enter into a
gl obal settlenent, we need not address the other two issues. (On
motion by the FDIC, its cross-appeal was dism ssed.)

For the authority issue, decided by summary judgnent, we
conduct the requisite de novo review. E.g., Thonpson v. Georgia
Pacific Corp., 993 F.2d 1166, 1167 (5th Gr. 1993). Viewi ng the
evidence in the |ight nost favorable to the nonnovant, we wll
affirm“when the pl eadi ngs and evidence illustrate that no genuine
issue exists as to any material fact and that the novant is
entitled to judgnent or partial judgnent as a matter of |aw'.
Burns v. Harris County Bail Bond Board, 139 F.3d 513, 517-18 (5th
Cr. 1998); Hogan Systens, Inc. v. Cybresource Int’l, Inc., 158
F.3d 319, 322 (5th Gr.), rehearing and suggestion for rehearing en

banc denied, = F.3d ___ (5th Cr. 1998); Pollock v. FDIC, 17 F. 3d



798, 802 (5th Cr. 1994); see FeED. R Qv. P. 56. “To win sunmary
j udgnent, the novant nust show that the evidence in the record
woul d not permt the nonnovant to carry its burden of proof at
trial.” Smth v. Brenoettsy, 158 F.3d 908, 911 (5th Cr. 1998).
To rebut this, the nonnovant may t hen present evi dence show ng t hat
a material fact issue exists to be resolved at trial. 1d.; Burns,
139 F. 3d at 518.
A

Ferguson first contends that the district court erred in
applying federal, rather than Texas, law to his affirmative
defenses (accord and satisfaction, novation, waiver, estoppel,
failure of consideration, fraud, and ratification). Ferguson bases
this claimon O Mlveny & Myers v. FDIC, 512 U S. 79 (1994), in
whi ch the Suprenme Court held that, in an action by the FDI C, acting
as receiver, in which the defendant raised the affirmative defense
of inputation, the State’'s |aw controll ed. ld. at 81-82, 86
Rem nding that “[t]here is no federal general conmmon |aw', id. at
83 (quoting Erie R Co. v. Tonpkins, 304 US. 64, 78 (1938)), the
Court noted that the FDIC had not identified any “significant
conflict [between the use of state | aw and] sone federal policy or
interest”, id. at 88 (quoting Wallis v. Pan Anerican Petrol eum
Corp., 384 U S. 63, 68 (1966)); and that the FDI C, because it was
acting as receiver, was asserting the rights of the failed bank,

rather than its own. |d. at 85.



In maintaining that O Melveny requires the application of
Texas state |l aw here, Ferguson relies upon FDIC v. Mssingill, 30
F.3d 601 (5th Cr. 1994), and Davidson v. FDIC, 44 F.3d 246, 250
(5th Gr. 1995), two post-O Ml veny decisions addressing simlar
I ssues. Further, Ferguson asserts that there is no conflicting
federal interest at stake to justify the use of federal |aw.

1

The FDIC responds in part that Ferguson is precluded from
presenting this issue, claimng that he failed to raise it in
district court. Needless to say, we “w |l not address an argunent
raised by a party for the first tine on appeal ... unless it neets
the plain error standard”. Forbush v. J.C Penney Co., 98 F.3d
817, 822 (5th Cir. 1996).

Qobvi ously, Ferguson did not need to plead the applicability of
Texas law in order to preserve this choice of | aw question. Kucel
v. Walter E. Heller & Co., 813 F.2d 67, 74 (5th Cr. 1987). On the
ot her hand, he did have “an obligation to call the applicability of
another state’s lawto the [district] court’s attentionintineto
be properly considered”. 1d.

Al t hough he should have nore conpletely presented the
applicability-of-Texas-lawissue, Fergusondidraiseit indistrict
court. Anong other things, in his summary judgnent notion, as well
as in his response to the FDCs, Ferguson supported his

affirmati ve defenses with Texas | aw.



2

As Ferguson correctly notes, in both Davidson and Massingill,
our court recogni zed the inport of O Melveny. Massingill, 30 F.3d
at 604, held that the defense of inpairnment of collateral in an
FDIC collection action was controlled by state, rather than
federal, law. And Davidson, 44 F.3d at 249, held that the state
statute of limtations applied to a deed of trust acquired by the
FDI C as receiver before the enactnent of one of the provisions of
the Financial Institutions Reform Recovery, and Enforcenent Act of
1989, 12 U.S.C. § 1821(d)(2)(A) (i), Pub. L. No. 101-73, 103 Stat.
183 (1989). OQur court noted, based on O Mel veny, that the FDI C had
not advanced a significant federal interest warranting di spl acenent
of state law through its argunent that an adverse decision would
have a general inpact on the public fisc; and that the FD C was
acting inits capacity as a receiver when it acted, rather than in
its corporate capacity. |d. at 250, 252.

Thus, we are faced with whet her Texas or federal |aw should be
applied to the authority issue. Al t hough the district court
delineated alternative reasons why Ferguson’s affirmati ve def enses
failed, it stated that, as Ferguson concedes here, the authority
issue was controlling. W agree with the district court that
federal |aw applies to the authority issue.

Al t hough O Mel veny di scl ai ned agai n t he exi stence of a general

federal comon |law and required the application of state law to



clains nmade by or against the FDIC in its capacity as a receiver,
it did not purport to overrul e case | aw hol di ng that the Governnent
is not bound by the actions of agents acting outside the scope of
their authority.

VWhatever the form in which the Governnent

functions, anyone entering into an arrangenent

wth the Governnent takes the risk of having

accurately ascertai ned that he who purports to
act for the Governnent stays within the bounds

of his authority.... And this is so even
t hough, as here, the agent hinself may have
been unaware of the limtations wupon his
aut hority.
Federal Crop Ins. Corp. v. Mrrill, 332 U S. 380, 384 (1947).

“[ T] hose who deal with the Governnent are expected to know the | aw
and may not rely on the conduct of Governnent agents contrary to
| aw. ” Heckler v. Comunity Health Services, 467 U S. 51, 63
(1984). Moreover, both the Suprenme Court and our court have held
that, in nost cases, the Governnent cannot be estopped based on
unaut hori zed representati ons made by its agents. See, e.g., Ofice
of Personnel Managenent v. Richnond, 496 U S. 414, 432-33 (1990)
(no estoppel against Governnent for paynent of public funds);
United States v. Perez-Torres, 15 F.3d 403, 407 (5th Gr. 1994)
(difficult to succeed in estopping Governnent based on
representations of 1its agents, and “change in position in
reasonabl e reliance on t he m srepresentation” must be

denonstrated); Fano v. O Neill, 806 F.2d 1262, 1265 (5th G r. 1987)



(“party seeking to estop the governnent bears a quite heavy
burden”).

Further, as stated in Davidson, “[t]he Suprene Court has
recently made clear [in O Melveny] that the capacity in which the
FDIC acts nmay have a determ native inpact on whether a state or
federal rule should control”. Davi dson, 44 F.3d at 251. Her e,
Bi eker and Croteau were acting as agents of the FDI C Corporate.
They derived their authority (if any) from the FDIC in its
corporate capacity, because the FDI C Corporate purchased the N ne
Notes in May 1988, before any settlenent negotiations between
Ferguson and the FDI C began. See Beighley v. FDIC, 868 F.2d 776,
779 n.7 (5th Cr. 1989) (FDI C as receiver sells assets of failed
bank to FDIC as insurer, acting in its corporate capacity, and
FDI C- Corporate then “attenpts to collect on these assets to reduce
| oss to the insurance fund”).

This is unlike the situation in O Melveny, in which the Court
noted that “[t]he rules of decision at issue here do not govern the
primary conduct of the United States or any of its agents or
contractors, but affect only the FDIC s rights and liabilities, as
receiver, with respect to primary conduct on the part of private
actors that has already occurred”. O Mel veny, 512 U S. at 88
(enphasis added). Here, it is the action of the Governnent agents

and their authority to so act that is at issue, rather than the
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i npact on the FDIC, acting as receiver, of inputing the prior acts
of agents of the fail ed bank.

In Massingill, 30 F.3d at 604, our court noted that applying
federal law to the appellant’s inpairnent of collateral defense
woul d require the creation of a substantive federal common | aw rul e
of decision, which would run contrary to O Mel veny. But here, the
rule that the Governnent is not |iable for the unauthorized acts of
its agents has been | ong-established.

The case at hand is also distinguishable from Davi dson, 44
F.3d at 251, in which our court enphasized that the FDI C was acti ng
“Iinthe limted capacity of receiver”. Again, concerning the N ne
Notes, the FDIC was acting in its corporate capacity as the hol der
of those notes.

Thus, the district court correctly applied federal lawto the
i ssue of whether Bieker and Croteau had authority to enter into a
gl obal settlenent.

B

The district court held also that Bieker and Croteau | acked
authority to enter into a settlenent. W agree.

On the cross-nmotions for sunmary judgnent, the FDI C presented
evidence that all settlenents had to be approved by the Credit
Review Comm ttee. Ferguson presented no evidence that Bieker or
Croteau were given the authority to enter into a gl obal settlenent,

but instead based his clains upon their actions.
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1

Because Ferguson asserted affirmati ve def enses, he woul d have
had the burden of proving them at trial. See, e.g., Crescent
Tow ng & Sal vage Co., Inc. v. MV Anax, 40 F.3d 741, 744 (5th Cr
1994); Fontenot v. Upjohn Co., 780 F.2d 1190, 1194 (5th Cr. 1986).
And, as stated, the Governnent is not bound by the unauthorized
acts of its agents. E.g., R chnond, 496 U S. at 419-20
(“CGovernment could not be bound by the m staken representations of
an agent unless it were clear that the representations were within
the scope of the agent’s authority”); Heckler, 467 U.S. at 63 (“Men
must turn square corners when they deal with the Governnent”
(quoting Rock Island, A. & L.R Co. v. United States, 254 U S. 141,
143 (1920)); Merrill, 332 U S. at 383-84; Rosas v. United States
Smal | Busi ness Admin., 964 F.2d 351, 360 (5th Gr. 1992) (“It is a
famliar tenet of governnent contracts that the governnent cannot
be bound by the unaut horized acts of its agents”); United States v.
D Apice, 664 F.2d 75, 78 (5th Cr. 1981) (“It is well established
that the federal governnment wll not be bound by a contract or
agreenent entered into by one of its agents unless such agent is
acting wthinthelimts of his actual authority”); Dresser |Indus.,
Inc. v. United States, 596 F.2d 1231, 1236 (5th Gr. 1979); Hicks
v. Harris, 606 F.2d 65, 68-69 (5th Cir. 1979); Robinson v. Vollert,

602 F.2d 87, 94 (5th Gr. 1979); United States v. State of Florida,
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482 F. 2d 205, 210 (5th Gr. 1973); Posey v. United States, 449 F. 2d
228, 234 (5th Cir. 1971).

Thus, to have succeeded at trial, Ferguson would have had to
prove that Bieker and Croteau acted with authority; but, as noted,
on summary judgnent, he presented no evidence on this point.
Additionally, at |east two other federal court decisions have
recogni zed that the Credit Review Committee is the only FDICentity
that can approve settlenents. FD C v. Royal Park No. 14, Ltd., 2
F.3d 637, 641 (5th Cr. 1993) (affirmng grant of summary judgnment
and noting district court’s observation that Credit Review
Committee is only entity with authority to approve settlenents);
FDIC v. Spain, 796 F. Supp. 241, 243 (WD. Tex. 1992) (finding that
only Credit Review Commttee had authority to settle). Further,
summary judgnment evidence presented by the FDIC shows that the
Credit Review Commttee was solely responsi ble for the approval of
settlenents and that it did not approve a gl obal settlenent.

2.

Ferguson al so contends that, even if Bi eker and Croteau | acked
actual authority to enter into a global settlenent, they had
apparent authority to do so, citing Valley Ranch Dev. Co. v. FDIC,
960 F.2d 550, 554 (5th Gr. 1992), for the proposition that
apparent authority exists if a reasonabl e person, using diligence
and di scretion, woul d have believed that Bi eker and Croteau had the

authority to enter into a global settlenent. In support of his
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apparent authority claim Ferguson points to the actions of Bieker
and Croteau in negotiating settlenents, Croteau’s signing the lien
rel eases when the cover letter required the signature of an
aut hori zed representative, and the FDIC s failure to communi cate to
Ferguson the FDIC s internal restrictions on the authority of
Bi eker and Crot eau.

As di scussed, those dealing with agents of the Governnent ri sk
that they have accurately determned that the agent is acting
wi thin the bounds of his authority, Merrill, 332 U S. at 384. Even
assumng that the basis for Ferguson's apparent authority
contention is correct as a matter of law, the contention stil
fails; he did not present any evidence upon which we can concl ude
that a reasonable person, exercising diligence and discretion
woul d have believed that Bieker and Croteau had the authority to
enter into a global settlenent.

L1,

Because Ferguson conceded at oral argunent that the authority
issue is dispositive, and because we conclude that Bieker and
Croteau did not have the requisite settlenent authority, the
judgnent is

AFFI RVED.

14



