UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-10352

DOUGLAS C. HAM LTON,
Pl ai ntiff-Appellant,

VERSUS

SOUTHWESTERN BELL TELEPHONE COVPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

varch 23, 199a

Before JOLLY, DUHE, PARKER, Circuit Judges
DUHE, Circuit Judge

Douglas C. Ham lton sued his fornmer enployer, Southwestern
Bel | Tel ephone Conpany for discrimnation under the Anericans with
Disabilities Act! and for wongful term nation under Texas | aw. He
appeal s the district court’s grant of sunmary judgnent in favor of
Sout hwestern Bell. Because he fails to show a disputed issue of
material fact as to the existence of a disability as defined by the
Act, he does not neet the ADA' s threshold requirenent. He al so
fails to show a disputed i ssue of fact that his firing was a result

of anything other than his egregi ous m sconduct. W affirm the

142 U S.C. 8§ 12101 et seq.



grant of summary judgnent on both cl ains.
| .

Douglas C. HamIton (“Ham |lton”) had been an at-will| enpl oyee
at Sout hwestern Bell Tel ephone Conpany (“BELL”) nearly 20 years
when he was fired for his heated, on-the-job encounter with anot her
enpl oyee. He clained that his firing was a violation of the
Anmericans with Disabilities Act of 1990 (“ADA’), or alternatively
was an unl awful discharge for refusing to participate in Project X
a BELL procedure that he clains did not followthe Public Utilities
Comm ssion (“PUC") guidelines for utilities disconnections.

About four nonths before he was fired, Hamlton rescued a
drowni ng wonman. For a tine follow ng the rescue, he experienced a
variety of nental disturbances and suffered “extrene fatigue” that
limted his ability to perform manual tasks, such as nmowing his
lawmn. He told his supervisor, Dennis Dorsey (“Dorsey”), that his
past or thought these problens were Post Traumatic Stress D sorder
(“PTSD’) synptons.

A nonth later, Ham | ton verbal |y abused and struck a co-worker
(“the incident”) on the job. Dorsey referred Hamlton to BELL's
Enpl oyee Assistance Program (“EAP’), where a social worker
concl uded Ham | ton was suffering fromagitated depression and sone
post-traumati c synptons. The social worker referred himto a
private counsel or; he was al so eval uated by a psychiatrist, Babette
Farkas (“Farkas”). Both the social worker and Farkas reported
PTSD. During this counseling and eval uati on period, BELL received

from nenbers of Ham lton’s departnent an anonynous |etter that



accused himof being a “disgusting, dangerous and abusive man and
manager.”

Ham lton, believing that his job pressures exacerbated his
PTSD, sought to reduce the stress he experienced in his positionin
BELL' s revenue nanagenent departnent. He expressed concern about
participating in Project X, a project that discontinued service,
w thout the usual 10-day notice, to mnority custonmers whose
accounts were delinquent. He resisted participatingin the project
because he believed that if he participated he could be personally
charged with commtting a third degree felony. Although he cl ai ned
to have drafted nenoranda protesting Project X, no copies of the
correspondence exi st.

After he was fired, Ham lton sued BELL. The district court
granted summary judgnent on Hamlton’s ADA claim finding no
genuine fact issue as to whether his nedical condi tion
substantially limted any major life activities such that his PTSD
could be considered an inpairnent under the ADA It also
determ ned that Ham | ton fail ed to adduce any evi dence show ng BELL
fired him solely because of his disability. The district court
al so granted sunmary judgnent on the state unlawful discharge
claim finding that there was no genuine issue as to whether BELL
fired Ham | ton sol el y because he abandoned Project X. Ham |ton now
appeal s.

1.

W review a grant of summary judgnent de novo, applying the

sane standard as the district court. Qillory . Dont ar




| ndustries, Inc., 95 F. 3d 1320 (5th Cr. 1996); Arnstrong v. Gty

of Dallas, 997 F.2d 62 (5th Gr. 1993). Summary judgnent is proper
when no issue of material fact exists and the noving party is
entitled to judgnent as a matter of law. Fed. R Cv. P. 56(c).
W review fact questions in the light nost favorable to the

nonnmovant and questions of |aw de novo. Dutcher v. 1Ingalls

Shi pbui I ding, 53 F.3d 723 (5th Gir. 1995).

L1l
A

To make out a prima facie case of discrimnation under the ADA

Ham |l ton nust show that (a) he has a disability; (b) he is a
qualified individual for the job in question; and (c) an adverse
enpl oynent deci sion was nmade because of his disability. See 42
U S C 8§ 12112(a).? The threshold issue in a plaintiff's prim
facie case is a show ng that he suffers froma disability protected

by the ADA. .2 That statute confers a special nmeaning to the term

“disability”:
(A) a physical or nental inpairnent that substantially limts
one or nore of the mjor |life activities of such
i ndi vi dual ;

(B) a record of such an inpairnent; or

2Cf. still v. Freeport-MMran, Inc., 120 F.3d 50, 51 (5th
Cr. 1997)(per curiam; Turco v. Hoechst Cel anese Corp., 101 F. 3d
1090, 1092 (5th Gr. 1996) (listing as the third elenent an
enpl oynent deci si on nade sol el y because of the disability but never
reachi ng an anal ysis of that elenent and citing Rizzo v. Children’s
Wrld Learning Centers, Inc., 84 F.3d 758 (5th Cr. 1996)(listing
as an el enent a decision nade sol ely because of the disability but
| ater describing the necessary factual determ nation as whether an
adverse action was “taken because of her disability.” 1d. at 765.))

3 Rogers V. International Murine Ternminals, |nc., 87 F.3d
755, 758 (5th Gr. 1996).




(© being regarded as having such an inpairnent.*

Hamlton clains to suffer from PTSD, which inpairnent,
standi ng al one, is not necessarily a disability contenpl ated by the
ADA. The statute requires an inpairnment that substantially limts
one or nore of the major life activities.

The ADA defines neither “substantially limts” nor “major life
activities,” but the regul ati ons pronul gated by the EEOC under the
ADA provide significant guidance. Whet her an inpairnment is
substantially limting® is determned in light of (1) the nature
and severity of the inpairnent, (2) its duration or expected
duration, and (3) its permanent or expected permanent or |long-term
i mpact.® The EECC regul ati ons adopt the sanme definition of nmjor
life activities used in the Rehabilitation Act.’ “Major life
activities neans functions such as caring for oneself, performng
manual tasks, walking, seeing, hearing, speaking, breathing,

| ear ni ng, and working.”?8

142 U.S.C. § 12112(2).

To substantially limt means:

(i) Unable to performa mpjor life activity that the average
person in the general population can perfornm or

(ii) Significantly restricted as to the condition, mnner or
duration under which an individual can performa particul ar major
life activity as conpared to the condition, manner or duration
under which the average person in the general population can
performthe sanme major life activity.

29 CF.R 8 1630.2(j)(1)(i)(ii).

629 C.F.R § 1630.2(j).
‘Dut cher, 53 F.3d at 726.

829 CF.R 8 1630.2(i) provides an illustrative listing of
activities.



To determne if Ham | ton has presented facts that indicate his
PTSD is an ADA disability, we first exam ne whether his PTSD is an
i npai rment that substantially limts any major life function other
than working.® Only if there is no evidence of inpairnment to the
other major life functions is an i npairnent to working consi dered. °

The EAP counsel or found that Ham | ton presented sone synptons
of PTSD and Farkas, his treating psychiatrist, diagnosed PTSD.
Ham lton clains his PTSD caused him to overeat to the point of
bei ng nauseous and having to go to bed, thus inpairing his ability
to care for hinself. He attributes his thoughts of suicide and
difficulty in concentration to the nental disorder. Additionally,
Ham | t on descri bed epi sodes of fatigue that made it difficult for
himto now his | awn.

By his own adm ssion, however, these inpairnents no |onger
exist and the mjor |life functions described by the EECC
regul ati ons have not been affected. W have noted that “[t] he EEOCC
regul ations provide that tenporary, non-chronic inpairnents of
short duration, with little or no permanent |ong-terminpact, are
usually not disabilities.” Consequently, there was no evidence
offered on which a jury could find that this inpairnent
substantially limted a major life activity other than working.

W now examine the effect Hamlton's PTSD had on the major

°Dut cher, 53 F.3d at 726, n. 10.
10] d.

11Rogers v. International Marine Terminals, Inc., 87 F.3d at

759.



life activity of working. Wth regard to working,

[SJubstantially limts nmeans significantly restricted in the
ability to performeither a class of jobs or a broad range of
jobs in various classes as conpared to the average person

having conparable training, skills and abilities. The
inability to perform a single, particular job does not
constitute a substantial limtationinthe major life activity

of wor ki ng. 12

Ham | t on presents no evidence that his disability prevents him
fromperformng an entire class of jobs, or even a broad range of
] obs. The synptons he reported included crying when faced with

stress, loss of tenper, and an inability to deal wth custoner

relation issues. By his own adm ssion, however, Hamlton's
performance |l evel was “still ahead of his peers”. He worked his
regular hours until his termnation except for the week he was

given off to adjust to his nedication.®® Although Dr. Farkas
di agnosed Ham lton’s condition as PTSD, she did not identify
specific activities wthin his work environnment that would be
substantially limted by PTSD. Her prognosis was that Ham |ton
would be able to function nornmally wthout any nedication.
Interestingly, despite his claimthat stress in his job exacerbated
his PTSD and that the nmental disorder made hi munable to deal with
custoner relations, Hamlton ran his own software distribution
busi ness for alnost a year after his discharge. He then becane a

seni or consultant with another firm

12290 CF.R 8§ 1630.2(j)(3)(i).

13The exi stence of an inpairnment is to be determ ned wthout
regard to mtigating neasures such as nedicines, or assistive or
prosthetic devices. 29 C.F.R 81630.2(h), App.

7



Ham lton retains the ability to conpete successfully wth
simlarly skilled individuals and no facts indicate that he is
unable to performa class of jobs nor a broad range of jobs. W
agree with the district court that any work i npai rment Ham | ton may
have suffered was nerely tenporary; we have previously rejected
attenpts to transform tenporary afflictions into qualifying
disabilities.* W hold that he has failed to present evidence to
satisfy the threshold requirenent of an ADA claim- that he has an
i npai rment that substantially imts a major life activity.

Havi ng no ADA recogni zed disability, HamIton has thus failed
to provide summary judgnent evidence that he has a record of such
an inpairnment®® that substantially limts a nmajor life activity.

Under the third prong of an ADA disability, Hamlton nust
produce sufficient summary judgnent evidence to create an issue of
fact that BELL regarded him as having an inpairnent that
substantially limted a major life activity, whether or not the

i mpai rment existed.® BELL continued to enploy Ham Iton after he

Y“Burch v. Coca-Cola Co., 119 F.3d 305 (5th GCr. 1997) and
cases cited therein.

1542 U.S.C. § 12102(2)(B).

%42 U.S.C. § 12102(2)(C. “lIs regarded as having such an
i npai rment” neans that the individual:
(1) Has a physical or nental inpairnent that does not

substantially limt major life activities but is treated
by a covered entity as constituting such limtation;

(2) Has a physical or nental inpairnent that substantially
limts major life activities only as a result of the
attitudes of others toward such inpairnent; or

(3) Has none of the inpairnents defined in paragraph (h) (1)
or (2) of this section but is treated by a covered entity
as having a substantially limting inpairnent.

29 CF.R 8 1630.2(1)(1-3).



reported his nental difficulties. He retained his manageria
responsibilities followng the incident until BELL s review of the
epi sode was conpl et ed. For an enpl oyer to regard an i npairnent as
substantially limting work, the enpl oyer nust regard an i ndi vi dual
as significantly restricted in his ability to performa class or
broad range of jobs.! Hamilton offered no evidence that BELL
regarded himto be so limted.

Ham | t on present ed no summary j udgnent evi dence t hat wor kpl ace
attitudes caused his synptons, an alternate requirenent for a
finding that an enployee is regarded as having an inpairnent.
Ham lton's tearful ness, overeating, fatigue, and viol ent outbreak
against a co-enployee did not occur only as a result of the
attitudes of others but were, he admts, synptomatic of PTSD. The
anonynous letter submtted to BELL supervisors accusing him of
bei ng violent was not the cause of Ham lton s synptons.

Al so, there is no evidence presented that, although his PTSD
did not rise to the level of an ADA disability, BELL treated
Ham | ton as having a substantially limting inpairnent. In sum we
find that the record is without support for Hamlton’s cl ai mthat
the nental inpairnents inposed by his PTSD are severe enough or of
sufficient duration to constitute a disability under the ADA

B
Furthernore, even if Ham I ton were di sabl ed, the ADA requires

that BELL's adverse enploynent action be taken because of his

YBurch v. Coca-Cola Co., 119 F.3d 305, 322 (5th Cr. 1997);
Bridges v. Gty of Bossier, 92 F.3d 329, 332 (5th Gr. 1996).

9



disability.'® Ham |ton was not terninated because of his disability

but rather because he violated BELL's policy on workpl ace vi ol ence.

Several weeks after the rescue, Hamlton, slamm ng an office
door, angrily confronted a physically smaller fenmale manager in
front of witnesses after she returned to work froma shopping trip.
In response to her appeal to not speak to her in such a tone, he
sl apped her hand down, yelling that she “get that f__ ing finger
out of ny face.” Additional profanity followed. He stornmed from
the office but then returned to continue his abusive harangue,
yelling “You f__ ing bitch!” BELL found this behavior to be an
egregious violation of its policies, suspended Hamlton at the
begi nni ng of February and di scharged himat the end of that nonth.

Al t hough Ham I ton argues that the incident was caused by his
PTSD, we are persuaded that the ADA does not insulate enotional or
viol ent outbursts blanmed on an inpairnent.?° An enpl oyee who is
fired because of outbursts at work directed at fell ow enpl oyees has
no ADA claim BELL had instituted its policy against workplace
violence, wth provisions for suspension and dismssal for
“extrenely severe” offenses, before Hamlton’s m sconduct. As a
BELL enpl oyee, Hamlton was held accountable for violating this
policy. BELL cited this conduct as its reason for firing Ham | ton;

we do not regard this reason as pretextual nerely because BELL

1842 U. S.C. § 12112(a).

¥little v. Federal Bureau of Investigation, 1 F.3d 255 (4th
Cir. 1993) (egregious behavior of an alcoholic, whether or not
di sabl ed, provided grounds for dismssal).

10



failed to describe the m sconduct as workpl ace violence until the
Texas Enpl oynent Conm ssion heari ng.

The cause of Ham | ton’ s di scharge was not di scrim nati on based
on PTSD but was rather his failure to recognize the acceptable
limts of behavior in a workplace environment. The nature of the
i ncident, shown by the record, presents a clear case in which
Ham lton was fired for his m sconduct in the workplace. W adopt
for an ADA claim the well-expressed reasoning applied in the
context of a protected activity-retaliatory discharge claim the
rights afforded to the enployee are a shield against enployer
retaliation, not a sword with which one may threaten or curse
supervisors.? Hanmilton can not hide behind the ADA and avoid
accountability for his actions.

C.

Havi ng deci ded above that the reason for Ham | ton' s di scharge
was his egregious and violent behavior, we find it unnecessary to
further address his claimof unlawful discharge.

| V.

For the reasons cited above, we affirmthe grant of summary

j udgnent .

AFFI RVED.

2Florida Steel Corp., v. NLRB, 529 F.2d 1225, 1234 (5th Cr.
1976) citing Corriveau & Routhier Cenent Block, Inc. v. NLRB, 410
F.2d 347, 350 (1st Cir. 1969).
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