IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10442
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

MARI E ANTO NETTE OATES,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas

Sept enber 4, 1997
Bef ore GARWOOD, DEMOSS and PARKER, Circuit Judges.
GARWOOD, Circuit Judge:

Appel lant Marie Antoinette OCates (Qates), convicted of bank
fraud pursuant to her guilty plea, was sentenced to 15 nonths’
i mprisonment with 5 years’ supervised rel ease, assessed $100, and
ordered to nake restitution in the anount of $9500. CQCates appeals

the termof her inprisonnment. W affirm

Facts and Proceedi ngs Bel ow
This appeal involves a singularly offensive crine. In the
sumer of 1996, Qates, a 25-year-old resident of Amarillo, Texas,
was hired to serve as “conpanion” to Margaret EE MIls, an 86-year-

old female suffering from Al zheiner’s Disease. MIlls, fortunate



enough to enjoy the continued support of her son Robert,
nevertheless fell victim to what can only be described as the
unadul terated cruelty of the very woman enpl oyed to care for her in
the autum of her life. Cates, whose conception of succor
apparently included stealing noney fromthose nost vulnerable in
our society, was arrested after attenpting to negotiate a $50, 000
time deposit agreenent (certificate of deposit) in MIIs’ nane. On
three prior occasions, Qates had made unaut hori zed wi t hdrawal s from
accounts in MIIls" nane totaling $9500.

The facts are no less disconcerting when couched in the
| anguage of the factual resunme to which Oates agreed under oath
when her guilty plea was accept ed:

“On three separate occasions, the defendant fraudulently

obt ai ned funds fromMargaret MIIs’ . . . by preparing an

account debit, presenting the debit ticket to the teller

and receiving the drawn funds. The defendant w thdrew

funds in the sanme manner on Septenber 9, 1996 in the

amount of $4, 000. 00, on Septenber 16, 1996 and received
$2,500.00 and on Septenmber 18, 1996 and received

$3, 000. 00.

On Oct ober 30, 1996, the defendant went to Boatnen’'s

First National Bank and attenpted to negotiate a

$50, 000. 00 Ti me Deposit Agreenent that had been i ssued to

Margaret EE MIls or Rob O MIIls. The police posed as

bank enpl oyees and apprehended the defendant after she

si gned t he $50, 000. 00 negoti abl e i nstrument (time deposit

agreenent).”

Cates was indicted by a federal grand jury on Novenber 26
1996, for violating 18 U S C. 8§ 1344, the federal bank fraud
statute. On February 10, 1997, Qates pleaded guilty to the one-

count indictnent before the United States District Court for the



Northern District of Texas, Amarillo D vision.? Fol I owi ng

1 The indictnment reads as foll ows:
“|1 NTRODUCTI ON
1. At all times material to this indictnent First Bank

Sout hwest, Amarillo, Texas (hereinafter ‘FBS ) and Boatnen’s First
Nat i onal Bank, Amarill o, Texas (hereinafter ‘BFNB ) were financi al
institutions with deposits insured by the Federal Deposit |nsurance
Cor por ati on.

2. Beginning on or about Septenber 9, 1996 and continuing to
on or about OCctober 30, 1996 in the Amarillo D vision of the
Northern District of Texas and el sewhere the defendant, MARIE
ANTO NETTE OQOATES, devised and intended to devise a schene and
artifice to defraud and to obtain noney and funds owned by and
under the custody and control of FBS and BFNB by neans of fal se and
fraudul ent pretenses, representations, and prom ses, well know ng
at the tinme that the pretenses, representations, and prom ses woul d
be and were fal se when nmade; the schene and artifice so devised and
intended to be devised being in substance as foll ows:

3. It was part of the said schene and artifice to defraud
t hat :

a. Def endant MARIE ANTO NETTE QATES was enployed as a
conpanion for Margaret E. MIIs.

b. Def endant MARI E ANTO NETTE OATES, in her position as a
conpanion to Margaret E. MIls, had access to various personal
records and docunents of Ms. MIIs.

C. Def endant MARI E ANTO NETTE OATES, on three separate
occasions, fraudulently obtained funds from Margaret E. MIIs’
Checki ng Account Nunber 601118041 held at FBS, Amarill o, Texas, by
preparing an account debit, presenting an FBS teller with the
debit, and receiving the withdrawn funds. The w thdrawals totaled
$9, 500. 000.

d. On or about October 30, 1996, Defendant MARI E ANTO NETTE
OATES attenpted to negotiate a $50,000 Tine Deposit Agreement
i ssued by BFNB to Margaret EE. MIls or Rob O MIls by presenting
such to a BFNB enpl oyee.

COUNT 1

1. The Grand Jury realleges all of the allegations contained
inthe Introduction of the Indictnment as if fully set forth herein.

2. On or about Septenber and Cctober, 1996, in the Amarillo
Division of the Northern District of Texas, defendant, MARIE
ANTO NETTE QOATES, knowi ngly executed and attenpted to execute the
schene and artifice to defraud and to obtain noney and funds by
means of false and fraudulent pretenses, representations and
prom ses, in that the Defendant attenpted to negoti ate at Boatnen’s
First National Bank, Amarillo, Texas a $50, 000.000 Tine Deposit
Agreenment issued to Margaret E. MIls or Rob O MIls; and the
Def endant caused funds to be wi t hdrawn fromthe Checki ng Account of
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preparation of her presentencing investigationreport, the district
court sentenced Qates on April 14, 1997.

Cates objected to the presentence investigation report’s
determnation that the relevant |oss for the purposes of
cal cul ati ng a base offense | evel —$59, 500— nproperly included the
full face anobunt of the tine deposit agreenent, as Oates had yet to
present the endorsed instrunent to the bank’s teller. Accordingly,
Cates argued that her intent to obtain by fraud the entire $50, 000
had not been determ ned by a preponderance of the evidence and t hat
her offense | evel should therefore reflect only the anmount she had
successful |y obtai ned—$9500. Alternatively, Oates argued that she
should, in any event, be entitled to a three-|evel decrease in her
of fense level if the full $50,000 was included in the rel evant | oss
anount under a section of the sentencing guidelines addressing
attenpts.

The district court rejected Cates’ argunent, and sentenced her
using a base offense level reflecting a | oss of $59,500 without a

downward reduction. QOates appeals her sentence. W affirm

Margaret EE MIls at First Bank Southwest, Amarillo, Texas, on at
| east three separate occasions withe the total amount paid by FBS
to the Defendant exceeding $9,500.00, as described and set out
bel ow.

DATE BANK AMOUNT

09/ 09/ 96 FBS $ 4,000.00
09/ 16/ 96 FBS 2,500. 00
09/ 18/ 96 FBS 3, 000. 00
10/ 30/ 96 BFNB 50, 000. 00

All in violation of Title 18, United States Code, Section
1344.”



Di scussi on

On appeal, OCates nakes essentially the sane argunents as she
presented to the district court. Although acknow edging that the
district court was entitled to consider the face anount of the tine
deposit agreenent as a loss under U S.S.G 8 2F1.1(b)(1)(F), Cates
contends that any increase in her base offense | evel as a result of
her i ndorsenent of the tinme deposit agreenent must be concomtantly
offset by the three-level reduction provided for by US S G 8§
2X1.1(b)(1), the attenpt, solicitation, and conspiracy provision,
because she had not consummated the fraudul ent transaction at the
time of her arrest. The governnent contends that OGates had
conpleted all steps necessary to convert the tine deposit agreenent
and that the bank fraud of fense was t herefore conpl eted, nmaking the
attenpt gquideline inapplicable.

Cates was convicted of violating the federal bank fraud
statute, which provides, in pertinent part:

“Whoever know ngly executes, or attenpts to execute, a

schenme or artifice—
(1) to defraud a financial institution; or
(2) to obtain any of the noneys, funds, credits,
assets, securities, or other property owned by, or
under the <custody or control of, a financial
institution, by neans of false or fraudul ent
pretenses, representations, or prom ses;
shal | be fined not nore than $1, 000, 000 or i nprisoned not
nmore than 30 years, or both.” 18 U S. C § 1344 (West
Supp. 1997).

The applicable sentencing guideline for section 1344 offenses,
US S G 8 2F1.1, provides for a base offense |evel of six. For
| osses exceeding $2000, the guideline calls for progressive

increases in the offense | evel using increnental |oss anounts. For
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a |l oss of nore than $40,000 (but |ess than $70,000), the guideline
calls for an increase of five |levels. For a loss of nore than
$5000 (but | ess than $10,000), the guideline calls for an increase
of two |evels. USSG 8 2F1.1(b)(1)(O & (F). The district
court concluded that a five-level increase was nerited in |ight of
the |oss amount, which included both the $9500 in successfully
absconded funds and the $50,000 face amount of the fraudulently
endor sed negoti abl e instrunent.?

Cates’ contention that there was no evidence to support a
finding that she intended to withdraw the entire actual nonetary
anount represented by the endorsed tine deposit agreenent gives us
reason to address, once again, the proper determnation of |oss
under section 1344 of the federal bank fraud statute.® “W review
a district court’s |oss determ nation under the clearly erroneous
standard; as long as the finding is plausible in light of the
record as a whole, it is not clearly erroneous.” United States v.
Sowel s, 998 F.2d 249, 251 (5th Cr. 1993), cert. denied, 114 S. Ct
1076 (1994).

2 The district court applied both a two-1|evel increase pursuant
to US.S.G 8§ 2F1.1(b)(2) for “nmore than m nimal planning” and an
additional two-level increase pursuant to U S S.G § 3Al.1(b)
because Cates “knew or shoul d have known that [MI1|s] was unusual ly
vul nerable due to age, physical or nental condition, or that
[MIls] was otherwi se particularly susceptible to the crimna
conduct.” Qates appeals neither such increase.

3 Cat es acknowl edges on brief that “while the trial court was
entitled to determne, wunder US S G 8 2[F1.1, that Qates
attenpted a theft of sonme portion of the $50,000 certificate of
deposit, it erred in denying Oates a three-point reduction in
offense level under U S S G § 2X1.1 for what was clearly an
attenpt.”



This Court has long adhered to the view, supported by the
rel evant application note, that the anmount of | oss for the purpose
of determning a base offense level in US S G 8§ 2F1.1(b)(1) is
t he dol | ar anpbunt pl aced at risk by a defendant’s fraudul ent schene
or artifice. United States v. Brown, 7 F.3d 1155, 1159 (5th Cr.
1993) (“Wiere a defendant attenpts to pass altered or forged
checks, the face value of the checks reflects the intended | oss,
even if the noney is recovered or returned”); Sowels, 998 F.2d at
251 (using credit limt of stolen credit cards to determ ne | oss
amount under U.S.S.G § 2B1.1(b)(1)(theft)); United States V.
W nbi sh, 980 F.2d 312, 315-16 (5th Gr. 1992) (rejecting check
forger’s contention that, under U S S.G 8 2Fl.1(b)(1), “the face
val ue of the checks is neither the probable nor the intended | oss,
but nerely a possible loss” and stating that “Wnbish put the
victins at risk for the full |oss, despite the subsequent recovery
of the anmbunt Wnbish did not receive”), cert. denied, 113 S. C
2365 (1993); United States v. Hooten, 933 F.2d 293, 298 (5th Cr
1991) (affirmng, in a section 1344 appeal prior to the
promul gation of U S.S.G § 2Fl1.1, the use of “the value of the
potential loss to the credit union”).

O course, use of the dollar anmount of funds or credit placed
at risk to determne the “l oss” anount under section 2F1.1(b)(1) is
merely an application of Note 7, which states:

“Consistent with the provisions of 8§ 2X1.1 (Attenpt,

Solicitation or Conspiracy), if anintended | oss that the

def endant was attenpting to inflict can be determ ned,

this figurewll beusedif it is greater than the actual

loss. . . . For exanmple, if the fraud consisted of

representing that a forged check for $40,000 was
7



genui ne, the loss would be $40,000.” U S. S.G § 2F1.1
coment n. 7.

W can see no discernible, qualitative distinction between a
fraudul ently endorsed certificate of deposit and a forged check for
t he purposes of neasuring |oss under section 2F1.1(b)(1).% By
i ndorsing the instrunent, Oates gained access to its face anount.
That Cates had yet to present the instrunent for paynent in full —or
because she arguably had the ability (and was not shown not to have
intended) to roll the anmount over or otherw se change the form of
Ms. MIIs investnment—s not determ native of the anount of the
“l oss” for the purposes of section 2F1.1(b)(1). Gates obtainnent
of access to the funds represented by the tine deposit agreenent

placed the full anobunt at risk.® The entire $50, 000 face anount of

4 Cat es does not chal l enge the characterization of the endorsed
tinme deposit agreenent in her factual resune as a “negotiable
instrunment.” Nor, for that matter, does the governnent chall enge
Cates’ inplicit contention that she could have presented the
endorsed instrunent to the bank for increnental redenption.

5 Cates’ claimthat, because she may have withdrawn funds in
smal l er anobunts over tinme (as she had when she fraudulently
wi t hdrew $9500 in funds from M. MIIs’ checking account over the
course of nine days, but had not conpletely depleted that account,
| eavi ng about $500 in it), her “intent” could not have been to take
the entire $50,000, is wthout nmerit. Whet her, after CQates
fraudul ently gai ned access to funds that did not belong to her, she
had planned to mlk her fraud over tinme through subsequent (and
equally fraudulent) “withdrawals” or had planned instead to
w thdraw the noney in full imedi ately does not alter the fact that
the entire amount of the deposit was placed at risk by her
intentional, fraudulent act. One who fraudulently endorses a
financial instrunent by definition intends to gain access to the
funds it represents. In this context, such access to funds is
di spositive. Fraudul ent access to funds achieved by a false and
fraudul ent making or endorsenent of a check or certificate of
deposit represents a very real loss to both the individual victim
and the financial institution that the federal bank fraud statute
was designed to protect. How QOates planned to utilize this
fraudul ently obtai ned access is sinply immaterial to the proper
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the ti me deposit agreenent was therefore properly considered by the
district court when it determ ned her base offense |evel under
US S G § 2F1.1(b)(1).

Cates’ principal argunent on appeal concerns the applicability
of US S. G §2X1.1,°the section addressing attenpt, solicitation,
or conspiracy. Qates contends that, as she had not presented the
endorsed tine deposit agreenent to the bank’s teller at the tine
she was arrested, her actions anount to attenpted bank fraud and
she is therefore entitled to a three-level reduction for attenpt.
The governnent argues that, upon her endorsenent of the tine
deposit agreenent, Qates had conpleted all of the necessary steps
required for bank fraud (as it pertained to the $50,000 tine
deposit agreenent). That the police (posing as bank officers)
prevented her frompresenting the fraudul ently endorsed i nstrunent
for paynment, so the argunent goes, should not entitle Qates to the
reduction.

W are persuaded that the district court did not err by

application of section 2F1.1(b)(1) here.
6 US S G 8 2X1.1(b)(1) provides, in pertinent part:

“I'f an attenpt, decrease by 3 levels, unless the
def endant conpleted all the acts the defendant believed
necessary for successful conpletion of the substantive
offense or the circunstances denonstrate that the
def endant was about to conplete such acts but for
apprehensi on or interruption by sone sim |l ar event beyond
t he defendant’s control.”

“Substantive offense” is defined in the Application Note to
mean “the offense that the defendant was convicted of soliciting,
attenpting, or conspiring to conmt.” US S . G § 2X1.1 comment
n. 2.



refusing OCates the benefit of a three-level reduction in her base
of fense |l evel pursuant to U S.S.G 8§ 2X1.1.

Cates relies on two Sixth Grcuit cases that arguably support
her position. The first, United States v. Watkins, 994 F.2d 1192,
1194 (6th GCr. 1993), involved a check kiting schene anong five
separ ate banks. The schene, in which the defendant deposited
wort hl ess checks into accounts opened under aliases and then
proceeded to nmake cash w thdrawal s agai nst the deposits, had been
interrupted at each bank at various stages of conpletion. 1d. The
def endant pleaded guilty to bank fraud under section 1344 but
argued, like Cates, that the anobunt of |oss should be determ ned
not by reference to the total anount of the worthless checks she
deposited (the instrunents of her fraud), but rather by the anount
of cash withdrawn (or attenpted to be w thdrawn). ld. at 1195.
The district court disagreed, wusing the full anount of the
fraudul ent deposits.

The Sixth Crcuit held that, although the full face anount of
the deposits was the relevant | oss anobunt under U S . S.G 8§ 2F1.1,
it was nevertheless subject to the “limtation” provided by
US S G § 2X1.1(b)(1) —nanely, whether the defendant’s conduct
qualified as an “attenpt” using withdrawal as a prerequisite of the
conpleted offense. The Sixth Grcuit remanded for a determ nation
as to whether the check kiter “intended to, or could have,
conpl etely drai ned her accounts of the funds purportedly contai ned
therein.” 1d. at 1196.

Likewise in United States v. Aideyan, 11 F.3d 74 (6th Gr.

1993), the Sixth Crcuit reversed a district court’s determ nation
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t hat the defendant should be held accountable for the full anount
of 5 forged and stolen checks (over $40,000) when only 2 of the
forged checks (under $20,000) had ever been presented for payment,
the other three being found at his residence. The Sixth Circuit
held that, although the full anount applied for the purposes of
US SG 8§ 2F1.1, the defendant was nevertheless entitled to a
three-level decrease under 2X1.1 because the three unpresented
checks involved only an attenpted offense. |d. at 77.

W do not find the Sixth CGrcuit cases persuasive here.
Al t hough, arguably, section 2X1.1 would apply to reduce the anpunt
of | oss where the requi site acts necessary to establish a conpl eted
of fense had yet to be undertaken, such a viewis of little help to
Cates, who at the tine of her arrest had perfornmed all required
acts necessary to access the face anobunt of the fraudulently
endorsed tinme deposit agreenent and was in a position to do so
i mredi ately.

Furthernore, we consider the Seventh Crcuit’s view of the
relationship between sections 2F1.1 and 2X1.1 to be the nore
logical interpretation of the guidelines as they apply to the
determ nation of |oss anbunts in this context. In United States v.
Yusufu, 63 F.3d 505, 513-14 (7th Gr. 1995), the defendant was
convi cted of altering noney orders and checks deposited to a nutual
fund account in an anmpunt totaling $90, 000. The defendant appeal ed
the district court’s decision to include the entire $90, 000 anount
as a |l oss when, in fact, he subsequently drew only one $5000 check
on the account. The defendant urged the Seventh Circuit to adopt

the Sixth Grcuit’s Watkins position by recognizing a three-1|evel
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reduction in his base offense |level due to the snaller anount he
attenpted to realize from his fraud. Rej ecting the defendant’s
argunent, the Seventh Crcuit held that the reference to section
2X1.1 was not as alimtation on the application of section 2F1.1’ s
| oss provision:

“Application Note 7 to 8 2F1. 1 states that using intended

| oss where it is greater than actual |oss is consistent

with 8 2X1.1, but it does not draw upon § 2X1.1's attenpt

requi renents for determning intended | oss. Guideline §

2F1.1, along with §8 2B1.1 . . . does enploy these

provi sions of § 2X1.1 to determ ne offense | evel in cases

of partially conplete offenses (e.g., where a conpl eted

fraud or theft was part of a larger fraud or theft that

was not conplete). But this has nothing to do with the

anount of loss for a conpleted crine. It has only to do

wth adding additional offense levels for attenpted

crinmes where the defendant was caught in the mddle of a

| arger schene and is convicted only of the crinmes he had

conpleted up to the point where he was caught.” Yusuf u,

63 F.3d at 514.

We agree. Section 2F1.1 references section 2X1.1 for the limted
princi ple espoused in that section; nanely, in the sane manner that
an attenpted offense triggers the sane liability as if the offense
had been conpl eted, the anmount of the intended | oss determ nes the
cul pabl e 1 oss (provided the offense is otherw se conpl eted).

Under the plain | anguage of section 1344, Oates was convicted
of a conplete offense. No unconpl eted offenses were added to
determ ne her base offense | evel. Upon her fraudul ent endor senent
of the tine deposit agreenent, Qates gai ned access to funds t hrough
a schene or artifice, thereby defrauding a financial institution
and violating section 1344. See United States v. Saks, 964 F.2d
1514, 1517-19 (5th Gr. 1992) (“The fraudul ent |oan transaction
pl ai nl y exposed [the bank] and the other |l enders to a risk of | oss,

which is all that is required under 8 1344.”); 18 U S.C. 8§ 1344
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(“Whoever know ngly executes, or attenpts to execute, a schene or
artifice . . . to defraud a financial institution . . . .7").
Section 2X1.1 is inapplicable to reduce the base offense | evel of
Cates’ conduct, which indisputably constituted a “conpl ete” of fense
of bank fraud with regard to the fraudul ently endorsed (but yet-to-
be presented) $50,000 instrunment. See United States v. Studevant,
116 F. 3d 1559, 1564 (D.C. Cir. 1997) (“The [2X1.1(b)(1)] adjustment
does not apply if ‘the defendant conpleted all the acts the
def endant believed necessary for successful conpletion of the
substantive offense.’ In this case, [the defendant] stole the
checks, filled them out and turned them over to the person he
beli eved was a fence. By so doing, he conpleted all of the acts he
t hought he had to in order to conplete the offense.”). The absence
of present nent —which was thwarted by the police—does not change
the conpleted nature of her offense. See Yusufu, 63 F.3d at 514
(di stinguishingsituationinvolving atrademark i nfringenent schene
where crinme was conplete wwth regard to sent boxes but not conplete
wth regard to others).
Concl usi on

Because the district court properly included the full face
anount of the fraudulently endorsed tine deposit agreenent, and
because reduction of the concomtant base offense |evel was not
warranted by the conpleted nature of the bank fraud, we AFFIRM
Cates’ conviction and sentence.

AFFI RVED
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