IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10490

ELI ZABETH A. SHEA, ET AL.,
Plaintiffs,

ELI ZABETH A. SHEA; JAN CHRI STY;
PEGGY GALLERANI ; VI CTOR GARZA;
NORVA KUNZLER; JOSEPHI NE MORTON;
DEBBI E NI CKELL; DONNA RCOZENBURG
JAM E SELVA,

Pl aintiffs-Appellants,
vVer sus
| NTERNATI ONAL ASSOCI ATI ON OF MACHI NI STS
AND AEROSPACE WORKERS, an uni ncor por at ed

associ ati on,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas

Septenber 14, 1998
Bef ore GARWOOD, JOLLY and H GE NBOTHAM Circuit Judges.
GARWOOD, Circuit Judge:

Plaintiffs-appellants (Appellants) are Southwest Airlines
(Sout hwest) custoner service agents who are represented by the
def endant - appel l ee International Association of Mchinists and
Aer ospace Wirkers (1AM pursuant to a union shop agreenent.
Appel lants contend that the | AMs annual objection requirenent,

wher eby an enpl oyee can opt out of full union nenbership only if he



notifies the union in witing every year, violates their rights
under the Railway Labor Act, 45 U S.C. § 151 et seq. (RLA). The
district court granted summary judgnent in favor of the |AM
finding that the AM s procedures do not violate the union’s duty
of fair representation. W disagree with the district court, and
reverse the grant of summary judgnent.

Facts and Proceedi ngs Bel ow

Because Southwest is a “carrier by air,” its |abor relations
are governed by the RLA. See 45 U . S.C. 8§ 181. Under Section 2
El eventh of the RLA, an enployer and a union can enter into “union
shop agreenents” whereby all enployees nust becone nenbers of the
union as a condition of continued enploynent. See 45 U.S.C. § 152,
El event h. Pursuant to this section, Southwest and the | AMentered
into such an agreenent, which is included as a union security
clause in their collective bargaining agreenent. This union
security clause requires that the Southwest enployees who are
represented by the union either becone nenbers of the union or
financially support the wunion as a condition of continued
enpl oynent by Sout hwest .

Appel  ants chose not to becone nenbers of the union, but, in
accordance with the union shop agreenent, they paid an agency fee
to the union for their pro rata share of the expenses incurred by
the union in providing representational services to the enpl oyees.

The current dispute between the |AM and the appellants
concerns the | AM s obj ection procedures, that is, the procedures by

whi ch enpl oyees are required to notify the union that they will not



becone nenbers and will only pay the objector fee. The | AM s
obj ection procedure requires that the objectors provide the |AM
wth witten notice during a 30-day wi ndow period every year. The
| AM does not honor witten (or other) “continuing objections,” and
t hus the objector nmust renew his witten objection every year or he
will be obligated to pay full union dues. The sole issue before
this Court is whether the annual objection renewal requirenent is
perm ssible as applied to witten continuing objections.

As a rem nder of this annual objection requirenment, the |AM
publishes a notice to its dues objectors in its newsletter, “The
Machinist.” From 1990 through 1993, the notice was published in
t he Decenber issue of “The Machinist,” rem nding the objectors to
renew their objection during the upcom ng January 30-day w ndow
period. “The Machinist” was not published in Decenber of 1994, so
the notice for the 1995 year was printed in the Novenber 1994
i ssue.

The | AM nmai ntains a database to keep track of enployees and

desi gnates them as “nenbers,” “nonnenber agency fee payors,” or
“obj ecting nonnenber agency fee payors.” An enpl oyee who objects
is designated as an “objecting nonnenber agency fee payor.” If

t hat enpl oyee renews his objection the follow ng year, he remains
an “objecting nonnenber agency fee payor”; if he fails to object,
however, he is redesignated as a “nonnenber agency fee payor.” |If
a new enpl oyee does not object to becom ng a nenber of the union,
he is automatically designated a “nenber,” and he does not have to

provi de any notice to renew his nenbership.



The purpose of the database is to allocate the union’s annual
expenses as “chargeabl e” and “non-chargeabl e.” An objecting nenber
is not required to fund the “non-chargeabl e’ expenses because t hey
are not related to the union’s representational services. Mny of
t hese non-chargeabl e expenses have been defined by the Suprene
Court, and include expenses for political activities and other
activities that are not related to collective bargaining.
According to the 1AM the costs of collective bargaining and ot her
activities are allocated anong the nenbers and nonnenbers every
year, and an amount is determ ned that fee objectors nmust pay for
the follow ng year. All enployees are then sent a notice that
i ndi cates what percentage of their dues were spent on collective
bargai ning activities, the reduced anount whi ch nust be paid by fee
objectors, and the requirenents for becomng/remaining fee
obj ectors.

Al'l nine appellants filed objections in 1990, 1991, and 1992,
but only five filed objections in 1993. None of the appellants
obj ections were received by the | AMduring the 1994 w ndow peri od.
The reason for this was that the | AMhad noved its headquarters two
years earlier. The address of the new headquarters was listed in
the annual notice, but appellants, who did not then realize this,
continued to mail their objections to the old address. By January
of 1994 the forwardi ng order had expired and the objection letters
were returned to appellants. Upon receiving the returned
obj ections, appellants resubmtted their objections to the correct

address after the w ndow period had ended, but these objections



were rejected by the AM as untinely. Because they did not file
obj ecti ons during the requi red wi ndow period, the appel |l ants becane
obligated to pay an agency fee that was equivalent to full union
dues; the reduced annual agency fee for an “objecting nonnmenber
agency fee payor” woul d have been approximately $42 | ess than the
full fee.

In order to avoid this liability for full dues, appellants
relied on witten “continuing objections” to any noncollective
bargaining related expenditures that they had filed in earlier
years. Since 1989, each of the appellants had filed at | east one
such witten objection that contained the statenent, “the objection
is to be considered as a continuing objection and remain in force
fromyear-to-year until canceled by ne.” The |IAM however, does
not recogni ze conti nui ng obj ections, and i nstead requires obj ectors
to renew their objections annually.

Appel I ants chal | enged t hi s annual renewal requirenent, arguing
that their witten continui ng obj ections ought to be recogni zed and
honored. The district court rejected this argunent and granted the
|AM's notion for summary judgnent and dism ssed the case. The
district court applied the Duty of Fair Representation standard
(DFR standard) and held that neither the thirty-day w ndow peri od
nor the annual renewal requirenent violated the IAMs duty to
fairly represent the interests of all enployees in its collective

bargai ning unit.



Di scussi on

In 1934, Congress nmade nmajor revisions to the Railway Labor
Act of 1926 that significantly strengthened the position of the
union towards the carrier. One inportant revision was that the
union selected by a majority of enployees in the bargaining unit
was deened the excl usive bargai ni ng agent of all those enpl oyees,
regardl ess of whether they were union nenbers. 45 U S. C. § 152,
Ninth. On its face, this provision of the RLA requires only that
t hi s excl usi ve bargai ni ng agent act on behalf of all enpl oyees, but
it does not explicitly require that the exclusive bargai ni ng agent
act equitably toward all enpl oyees. There is thus no explicit
statutory directive that the union fairly represent the mnority
interests of certain classes of enployees. To curb abuses, the
courts created a duty of fair representation. This judicially
created duty of fair representation dictates that the exclusive
bar gai ni ng agent has the duty not to just represent all enpl oyees,
but to represent them equitably and fairly, regardless of their
class, or whether they are union nenbers. See generally 2 The
Devel opi ng Labor Law 1409 (Patrick Hardin, ed., 3d ed. 1992).

This duty of fair representati on was first announced in Steele
V. Louisville & Nashville RR, 65 S .. 226 (1944), where the
Suprene Court held that a union could not exercise its statutory
power as exclusive bargaining representative in a manner that
di scri m nat ed agai nst enpl oyees who were not, and coul d not becone,
uni on nenbers because of their race. The Steele Court reasoned

t hat when Congress conferred exclusive representative bargaining



power on the union, it inplicitly created a duty to act fairly
toward all enployees. See Steele, 65 S. (. at 232 (1944) (finding
that the RLAinplicitly “expresses the ai mof Congress to i npose on
t he bargai ning representative of a craft or class of enpl oyees the
duty to exercise fairly the power conferred upon it in behalf of
all those for whomit acts wthout hostile discrimnation against
them?”). The Court further held that if the duty of fair
representati on was viol ated, an individual union nenber coul d seek
“the usual judicial renedies of injunction and award of danages .

" 1d. at 234.! In Vaca v. Sipes, 87 S.Ct. 903 (1967), the
Suprene Court specifically defined the DFR standard. The Court
stated that a union breaches its duty of fair representati on when
its actions are “arbitrary, discrimnatory, or in bad faith.” 1d.
at 916.

Steele created the duty of fair representation in the context
of a racially discrimnatory union that did not allow black
enpl oyees to becone union nenbers. The duty of fair
representation, however, was not limtedtoracially discrimnatory

unions, rather the Court inposed the duty on all unions to fairly

. Together with Steele, the Court announced in a conpanion
case, Tunst al | V. Brot herhood of Loconotive Firenen and
Engi nenen, 65 S. . 235 (1944), that the right to be represented
W t hout discrimnation was a federal right, and in Wal | ace Corp. v.
NLRB, 65 S. Ct. 238 (1944), issued the sane day, the Court
reiterated the duty to represent the enployees’ interests fairly.
Fol |l ow ng these three cases, the Court reaffirnmed the duty of fair
representation in the exclusive bargaining context several tines
over the next several decades. See Ford Mbtor Co. v. Huffman, 73
S.Ct. 681 (1953); Syres v. Gl, Chemcal & Atom c Wrkers Local 23,
76 S.Ct. 152 (1955); Hunphrey v. More, 84 S. . 363 (1964); see
generally 2 The Devel opi ng Labor Law 1411-12 (Patrick Hardin, ed.,
3d ed. 1992).



represent all wunion and nonunion enployees regardless of why
certain enployees were not union nenbers. Under the duty of fair
representation, enployees are entitled to fair representation by
t he uni on whet her they were barred fromjoining the union based on
their race or whether they voluntarily chose not to join. Thus, an
i ndi vidual who voluntarily did not join the union could gain al

t he benefits and advantages of the union’s bargaining activities at
no cost to him since he was under no obligation to financially
support the union. See Conmmunications Wirkers of Anmerica v. Beck,
108 S. Ct. 2641, 2649 (1988). This situation put an wunfair
financi al burden on the union and its nmenbers since the unions were
legally obliged to fairly represent and act on behalf of all
enpl oyees, but could only look to union nenbers for financial
support. By 1951, Congress had becone concerned with the so-

called “free-riders,” and anended the RLA. See I nternational Ass’n
of Machinists v. Street, 81 S.C. 1784, 1798 (1961) (quoting from
the House Hearings where GCGeorge H Harrison, representing the
Rai | way Labor Executives’ Association stated: “It is submtted that
this bill wth the anendnent . . . nakes possible the elimnation
of the ‘free rider’ and the sharing of the burden of mai ntenance by
all of the beneficiaries of union activity.”)

To curb the “free-rider” problem Congress enacted section 2,
El event h, which authorized the union shop. Under the union shop,
enpl oyees coul d be conpel |l ed by their enployer to contribute to the

excl usi ve bargaining representative as a condition of enploynent.

Thi s conpul sory uni oni smwoul d guar antee that those who enjoyed t he



benefits of collective bargaining agreenents negotiated by the
union would share in the costs of collective bargaining. See id.

On its face, section 2, Eleventh does not nerely require that
all enployees contribute to the union’s collective bargaining
expenses, rather it requires that all enployees becone nenbers of
the union. In other words, its literal |anguage seens to require
t hat enpl oyees pay full union dues, and thereby financially support
not only the wunion’s collective bargaining, but all of its
political and other activities as well. This forced nenbership
t hrough which an enpl oyee could be forced to financially support
political (or other) causes which he opposes, gave rise to concerns
over First Amendnent rights of free speech and association.? In
the sem nal case on the matter, International Assoc. of Machinists
v. Street, 81 S . C. 1784 (1961), the Suprene Court construed
section 2, Eleventh to deny the union the power to use an
enpl oyee’s funds for political causes if the enpl oyee objects and
makes his objection known to the union. 1d. at 1800.

The railway enployees in Street argued that section 2,
El eventh was unconstitutional because it permtted the unions to
use the enployees’ funds for political activities that they

di sagreed with. The Court wupheld the statute, but construed

2 The Court has found that there is sufficient state action to
inplicate the First Amendnent in RLA cases because the RLA
expressly states that it supersedes state |law, and hence federa

law is the authority through which private rights are lost. See
Rai | way Enpl oyees’ Dep’t v. Hanson, 76 S.Ct. 714, 718 (1956) (“The
enact nent of the federal statute authorizing union shop agreenents
is the governnental action on which the Constitution operates,
though it takes a private agreenent to invoke the federa

sanction.”).



section 2, Eleventh to avoid finding it unconstitutional. The
Court relied on the principle that, wherever possible, federa
statutes must be interpreted to avoid constitutional questions.
See Street, 81 S.Ct. at 1790, citing Crowell v. Benson, 52 S. C
285, 296 (1932). In keeping with this principle, the Court held
that Congress did not intend “to provide the unions with a neans
for forcing enployees, over their objection, to support political
causes which they oppose.” Street, 81 S.C at 1797-98. The
| egislative history supports this interpretation and reveal s that
al t hough Congress did not explicitly protect the free speech rights
of objecting enpl oyees, Congress was concerned with protecting the
rights of those who woul d be subject to union shop agreenents. See
id. at 1798-99 (quoting extensively fromthe | egislative history).
Based on this |l egislative history, the Street Court found that free
speech protection was inplicit in the statute and that under
section 2, Eleventh an enpl oyee cannot be forced to contribute to
aunion s political activities if he nakes his objection known. See
id. at 1803 (holding that “dissent is not to be presuned—t nust
affirmatively be made known to the wunion by the dissenting
enpl oyee. ”). Thus, after Street, a union could lawfully enforce
a uni on shop agreenent and col lect full dues fromall enpl oyees who
did not let their objections be known.

At the heart of the Street opinion was the concern over the
enpl oyees’ First Amendnent rights under a union shop agreenent.
Thi s concern over the First Arendnent rights of objecting enpl oyees

continues to shape the evol ving union shop jurisprudence.

10



In Railway Clerks v. Allen, 83 S. C. 1158 (1963), the Court
was presented with an issue simlar to the issue in Street. The
Allen plaintiffs chall enged t he uni on shop agreenent on the grounds
t hat noney was bei ng exacted fromenpl oyees and spent on political
activities. The Allen Court relied on Street and basically
reiterated the holding of Street that section 2, Eleventh nust be
construed to deny the unions the power to use an enpl oyee’ s exacted
funds for political causes that the enployee opposes if the
enpl oyee nakes his objection known. [In another RLA case, Ellis v.
Rai |l way C erks, 104 S.Ct. 1883 (1984), the Court expanded upon the
rights established by Street and set limts on what expenses could
be charged to objecting nonunion enpl oyees and how t hose charges
coul d be assessed.

The Suprenme Court also dealt with the union shop outside the
RLA context. The National Labor Rel ations Act (NLRA) for exanpl e,
al so contains a union shop provision, which the Court interpreted
i n Communi cati ons Wirkers v. Beck, 108 S.Ct. 2641 (1988). The Beck
Court held that the union shop provisions of the NLRA and RLA have
the sane neaning. Unli ke the RLA cases, the Court did not
explicitly invoke the First Anendnent, but it did rely on Street,
whi ch construed the union shop provision of the RLA to avoid
conflicts with the First Arendnent. Followi ng Street, the Court
concluded that the union shop provision of the NLRA, Ilike its
counterpart in the RLA, only allows unions to collect fees

necessary for collective bargaining. 1d. at 2657.

11



I n anot her |ine of cases involving public enployee unions and
state union shop |laws, the Suprene Court explicitly relied on the
First Amendnent. In Abood v. Detroit Bd. of Educ., 97 S.Ct. 1782
(1977), the Court was called upon to decide the constitutionality
of a Mchigan union shop |aw The Court wupheld the law, but
followng Street and Allen, limted it so that objecting nonunion
enpl oyees did not have to pay for political (or other nongermnane)
activities. The Court noted that requiring nonunion enployees to
support their collective bargai ning agent “has an i npact upon their
First Anmendnent interests.” ld. at 1793. Because of these
interests, the Court sought to m nim ze the burden on the objecting
enpl oyee without restricting the union’s ability to recover its
col l ective bargai ning expenses. |d. at 1800. The Court held that
broadly objecting to any ideological expenditures unrelated to
col l ective bargai ning was sufficient and the burden would then lie
with the union to apportion its expenses between those related to
coll ective bargaining and all others. The Court stated:

“As in Allen, the enployees here indicated in their

pl eadi ngs that they opposed ideol ogi cal expenditures of

any sort that are unrelated to col |l ective bargaining. To

require greater specificity would confront an i ndivi dual

enpl oyee with the dilema of relinquishing either his

right to withhold his support of ideological causes to

which he objects or his freedom to maintain his own
beliefs without public disclosure. It would al so pl ace on

each enpl oyee the consi derabl e burden of nonitoring al

of the nunmerous and shifting expenditures nmade by the

Union that are unrelated to its duties as exclusive
bargai ni ng representative.” 1d. at 1802-03.°3

3 It should be noted that Street’s objection requirenent was
inposed in a context which appeared to assune that a nonnmenber
enpl oyee in the bargaining unit could only object to expenditures
on specific, particular activities not germane to collective

12



This sane enphasis on mnimzing the interference with the
obj ecting enpl oyee’s free speech rights was reiterated in another
state | aw case, Chicago Teachers Union v. Hudson, 106 S.Ct. 1066
(1986). The Hudson Court recognized that:
“al though the governnment interest in |abor peace is
strong enough to support an ‘ agency shop’ notw t hst andi ng
its Jlimted infringenent on nonunion enpl oyees’
constitutional rights, the fact that those rights are
protected by the First Anendnent requires that the
procedure be carefully tailored to mnimze the
infringenment.” |d. at 1074 (enphasi s added).
We hol d that this requirenent that “the procedure be carefully

tailored to mnimze the infringenent” is the standard by which

bar gai ni ng of which he disapproved. That specificity requirenent
was effectively done away with in Allen. As the Court explained in
Abood (97 S.Ct. at 1801 & n. 39):

“The Court J[in Alen] held that the enployees had
adequately established their cause of action by
mani festing ‘opposition to any political expenditures by
the union,’” id., at 118, 83 S. ., at 1162 (enphasis in
original), and that the requirenent in Street that
di ssent be affirmatively indicated was satisfied by the
allegations in the conplaint that was filed, 373 U.S., at
118-119, and n. 6, 83 S.Ct., at 1161-62.%

39. Allen can be viewed as a relaxation of the
conditions established in Street governing eligibility
for relief. See Allen, 373 U.S., at 129-131, 83 S. . at
1167-1168 (Harlan, J., concurring in part and di ssenting
inpart). Street seened to inply that an enpl oyee woul d
be required to identify the particul ar causes which he
opposed. 367 U.S., at 774-755, 81 S.Ct., at 1802-03.
Any such inplication was clearly disapproved in Alen

and, as explained today, see infra, at 1802, there are
strong reasons for preferring the approach of Alen.”

It is clear, then, that subsequent cases have relaxed the
Street objection requirenent. That requirenent, of course, stil
exi sts, but at |east since Abood it is clear that there is no | egal
reason to require nore than a witten, continuing objection to al
expenditures or activities not germane to collective bargaining.

13



uni on shop procedures of the kind at issue here must be eval uated
under the RLA

The objection procedure at issue in this case fails to neet
the Hudson standard; it does not mnimze the infringenent. The
current procedure i s cunbersone to both the uni on and the objecting
enpl oyees because it requires annual conputer entries. |f the | AM
recogni zed conti nui ng obj ecti ons nade expressly and in witing, the
enpl oyee woul d notify the union only once and neither the union nor
t he individual would be bothered with annual database entries.

The | AM has not proffered any legiti mte reason why an annual
witten objection requirenent is necessary when the enpl oyee has
previously furnished (and not wthdrawn) a continuing witten
obj ecti on. It seens to us that the unduly cunbersone annual
objection requirenent is designed to prevent enployees from
exercising their constitutionally-based right of objection, and
serves only to further the illegitimte interest of the IMA in
collecting full dues from nonnenbers who would not wllingly pay
nmore than the portion allocable to activities germane to coll ective
bargaining. Certainly the procedure that least interferes with an
enpl oyee’ s exercise of his First Amendnent rights is the procedure
by whi ch an enpl oyee can object in witing on a continuing basis.
As denonstrated by this case, the current annual objection
procedure can interfere with an enpl oyee’s exercise of his rights,
because if he fails to again object, he nust pay the equival ent of

full union dues and thereby support the wunion’s political

14



activities.* If the IAMcould bring forth a legitinmte reason why
witten objections nust be annually renewed and cannot be
continuing, then perhaps we would have to eval uate whether the
infringenment is reasonably necessary. But in the absence of such
a reason, we hold that the annual witten objection procedure is an
unnecessary and arbitrary interference with t he enpl oyees’ exerci se
of their First Amendnent rights.

Qur holding today is in conflict with the hol dings of the D. C
and Sixth Grcuits, which both upheld the annual objection
requi renent. In Tierney v. City of Toledo, 824 F.2d 1497, 1506
(6th Gr. 1987), the court held that the union’s annual objection
requi renent is not unreasonabl e. To reach this conclusion, the
court nerely noted that Hudson had placed the burden of objection
on the enployee, and fromthis the court |eaped to the concl usion
t hat because the burden was on the enpl oyee, the annual objection
procedure was not unreasonable. Only a single, brief sentence of
the Tierney opinion is devoted to this issue. W disagree with
Tierney’s logic, and can see no basis for concluding that because
t he enployee bears the burden of objection, he nust object
annual | y. The burden of objection was first placed upon the

enpl oyee by Street, which held that an enpl oyee’ s objection “nust

4 There is nothing to suggest that not requiring that witten
objections be annually renewed would result in any nonnmenber
enpl oyee within the bargaining unit who had filed a witten
obj ection being classified in a subsequent year as an obj ector when
he was then in fact wlling to pay full dues. Nor is there
anything to suggest that requiring witten objections to be
annually renewed was l|less costly or nore efficient from a
bookkeepi ng or adm ni strative perspective.

15



affirmatively be nade known to the wunion by the dissenting
enpl oyee.” Street, 81 S.C. at 1803. Under our reading of Street
and the cases that followed, however, the Court was primrily
concerned wth protecting the enpl oyees’ First Anmendnent rights and
mnimzing the infringenent on those rights. Not hing in those
cases requires repeated objection. Tierney’'s reliance on Hudson i s
therefore m spl aced. Al t hough Hudson, |ike Street, placed the
burden of objection on the enployee, the Court also required that
the objection procedure be “carefully tailored to mnimze the
infringenent.” Hudson, 106 S.C. at 1074 (enphasis added). I n
light of this latter requirenment, we cannot agree with Ti erney that
the annual objection procedure for which there is a Iless
burdensone, nore logical alternative is “reasonable.”

We also disagree with the D.C. Grcuit, which held in Abrans
v. Conmuni cati ons Wrkers of Anerica, 59 F.3d 1373, 1381-82 (D.C
Cr. 1995), that in light of Street’s directive that the enpl oyee
must make hi s obj ection known, the annual objection requirenent was
perm ssible. Abrans devotes only two sentences to this issue and
merely cites Street and Tierney. For the reasons stated above, we

do not agree with Abrans in this respect.?®

5 Anot her case, Kidwell v. Transportation Comrunications
I nternational Union, 731 F.Supp. 192, 205 (D. M. 1990), aff’'d in
part, rev’'d in part on other grounds 946 F.2d 283 (4th Cr. 1991),
followed the logic of Tierney and held that the annual renewal
requirenent is “not unduly restrictive of plaintiffs’ rights” and
that it is a reasonabl e requirenent “since objections are not to be

presuned.” The Kidwell court held that “the union is not required
to provide the least restrictive procedure imginable.” If the
“Imaginable” in this statenment is replaced by “reasonably

practicable,” then the statenent would be contrary to Hudson. W
inpose no obligation on the Union that 1is not reasonably

16



The plaintiffs in Abrans all eged that the objection procedure
violated the union’s duty of fair representation. The Abrans court
did not explicitly base its holding on the DFR, but other courts
have. In Nielsen v. International Ass’'n of Machinists and
Aer ospace Workers, 94 F. 3d 1107, 1113 (7th Cr. 1996), for exanpl e,
the Seventh Crcuit held that the DFR standard was the appropriate
standard for reviewng the procedures related to the union shop
agreenent under the NLRA. The court was not presented with the
i ssue of an annual renewal requirenent, but it did conclude that
the union had not violated its duty of fair representation by
i nposi ng a wi ndow period for regi stering objections. |n support of
its holding that the DFR standard applied, the N el sen court cited
Airline Pilots Ass’n v. O Neill, which held that the DFR standard
announced in Vaca v. Sipes “applies to all wunion activity,
i ncludi ng contract negotiation.” Airline Pilots Ass'n v. O Neill,
111 S . &. 1127, 1130 (1991) (enphasis added). I n anot her union
shop case decided under the NLRA, the National Labor Relations
Board held that “[i]n light of the Court’s explicit directive [in
Vaca and O Neill] that the duty of fair representation applies to
all wunion activity, we find inescapable the conclusion that a
union’s obligations under Beck are to be neasured by that

standard.” California Saw & Knife Wrks, 320 NLRB 224 (1995).°

practicable, and we disagree with Kidwell.

6 The annual renewal requirenment was not before the NLRB in
California Saw & Kni fe Wrks

17



Both N esen and California Saw & Knife Wrks are
di stingui shable from the current case because they were decided
under the NLRA. Sonme Suprene Court decisions may have arguably
i ndi cated that under the NLRA there is not sufficient state action
to trigger constitutional protections. See Comrunications Wrkers
of America v. Beck, 108 S C. 2641, 2656-57 (1988) (citing
St eel workers v. Sadlowski, 102 S. C. 2339, 2350 n.16 (1982), and
St eel workers v. Weber, 99 S.Ct. 2721, 2725 (1979)). Beck left that
i ssue open. 1d. at 2657 (“We need not deci de whet her the exercise
of rights pernmitted, though not conpelled, by § 8(a)(3) involves
state action.”). The NLRA, unlike the RLA, preserves the authority
of states to outlaw union shop agreenents, and thus it nmay be
arguabl e that there is no constitutional question and that courts
deciding NLRA cases cannot directly invoke the Hudson First
Amendnent standard. But the case before us arises under the RLA,
whi ch preenpts state | aws that ban uni on shop agreenents, and this
preenption has been held to be sufficient governnental action to
trigger constitutional limtations. See Beck, 108 S.Ct. at 2656-
57; Railway Enpl oyees v. Hanson, 76 S.Ct. 714 (1956). Because the
RLA is subject to constitutional |imts, a reviewing court may
properly i nvoke the protections of the First Amendnent and need not
rely on the arguably weaker DFR standard. For this reason we apply
t he Hudson First Amendnent standard rather than the DFR standard.

The district court in this case, however, did not follow
Hudson, and i nstead revi ewed t he obj ecti on procedures under the DFR

st andar d. Under the DFR, the court found that the objection
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procedure nust be upheld because it is not arbitrary,
discrimnatory, or in bad faith towards the objecting nonunion
enpl oyees. The lower court’s reliance on the DFR standard is
m spl aced. First, the DFR standard i s not the appropriate standard
of review in this case, and second, even if the DFR were the
appropri ate standard, the annual objection requirenent violatesit.

Since the union can give no justification for this annua
obj ection procedure, and since it is nore cunbersone and |ess
efficient than a system that allows continuing witten general
obj ections, the procedure is unreasonable and arbitrary. It is an
unnecessary and arbitrary interference with the enployees’ First
Amendnent rights that fails to neet the union’s duty of fair
representation as it has been defined in Vaca and O Neill. See
Vaca v. Sipes, 87 S.C. 903 (1967); see also ONeill, 111 S.C. at
1136 (1991) (a breach of the duty of fair representation occurs
only if the union’s actions “can be fairly characterized as so far
outside of a ‘wide range of reasonableness,’” that it is wholly
“irrational’ or ‘arbitrary.’”” (citations omtted)).

More fundanentally, we remain unconvinced that the union's
obj ection procedures should even be reviewed under the DFR
st andar d. Even though other union shop cases have been deci ded
under the DFR, we will not apply the DFR standard in this case.

The DFR standard i s applicable to evaluate a union’s treatnent
of its nenbers and represented nonnenbers in the context of a
collective bargaining agreenent, that 1is, when a wunion is

performng traditional representational union functions on behalf
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of those that it represents. |[|ssues such as the adm nistration of
the collective bargaining agreenent, the fairness of the IAMs
representation of the enpl oyees in negotiations with the enpl oyer,
or how a union treats those that it represents, are susceptible to
DFRreview. A highly deferential standard of reviewis appropriate
in those cases because the court is being called uponto reviewthe
union’s performance of union functions and should not substitute
its own judgnent of how a union should conduct its affairs. Cf

ONeill, 111 S . at 1135 (1991) (“Congress did not intend
judicial review of a union’s performance to permt the court to
substitute its own view of the proper bargain for that reached by
the union. Rather, Congress envisioned the relationship between
the courts and | abor unions as simlar to that between the courts
and the | egislature. Any substantive exam nation of a union's
performance, therefore, nust be highly deferential, recognizing the
wi de latitude that negotiators need for the effective perfornmance
of their bargaining responsibilities.” (citations omtted)). To
avoi d over-reaching, courts nust give great leeway to unions in
cases concerni ng such disputes. But, this is a dispute between the
union and the objecting enployees that does not require us to
second-guess the union’s judgnent as exclusive bargaining
representative. Rat her we are called upon to protect the free
speech rights of objecting enployees from intrusive union
procedures. The free speech rights whose protection is at issue

here lie at or near “the core” of the First Anmendnment. See Boos V.
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Barry, 108 S.Ct. 1157, 1162 (1988); Abood.’ In this character of
case, we wll follow Hudson and require a union to adopt those
reasonably practicable procedures that least interfere with an
obj ecting enpl oyee’s exercise of his First Anmendnent rights.

We hold that the | AM s procedure viol ates Hudson’ s requi renent
that the First Amendnent infringenent be mnimzed. Alternatively,
we hold that the annual objection requirenent violates the AMs
duty of fair representation. For these reasons, we reverse the
district court’s grant of summary judgnent and remand for further
pr oceedi ngs.

REVERSED and REMANDED

! As the Court stated in Abood:
“I't is no doubt true that a central purpose of the First
Amendnent ’'"was to protect the free discussion of
governnental affairs.”” . . . [citations] But our cases
have never suggested that expressi on about phil osophi cal
soci al , artistic, econom c, literary, or ethica
matters—t o take a nonexhaustive list of |abels—is not
entitled to full First Anmendnent protection.” ld. at

1797 (footnote omtted).
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