UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-10689

HARRI MAN G. RADFORD,
Pl ai ntiff-Appellant,

VERSUS

GENERAL DYNAM CS CORPORATI ON, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of Texas

August 18, 1998

Bef ore KING BARKSDALE, and PARKER, Circuit Judges.
PER CURI AM

Appel lant Harriman G Radford appeals from the order of the
district court granting Appellees’ notion to dism ss on statute of
limtations grounds in this ERISA case. Finding no error, we
affirm

Backgr ound

Harriman Radf ord worked for General Dynamics in Fort Wrth
for 33 years and 9 nonths. On Novenber 4, 1988, Radford went to

Enpl oyee Services at General Dynam cs to inquire about the effect



of retiring a few nonths prior to age fifty-five, the first age
at which General Dynam cs enpl oyees can take “early retirenent.”
The benefits office enployee provided Radford a booklet entitled
“General Dynam cs Retirenent Plan for Sal ari ed Enpl oyees” dated
June 1984. The bookl et provided that if an enpl oyee retired
prior to age fifty-five, the enpl oyee woul d experience an
actuarial reduction in benefits; however, the booklet did not
state the anount of the actuarial reduction in benefits.

Ceneral Dynam cs provided Radford with an out-of-date
bookl et. A current booklet with the sane title, but dated
Septenber 1988, was available and in stock, but was not given to
Radf ord. The 1988 Bookl et contained information that would have
appri sed Radford of the drastic reduction in benefits which would
occur if he were to retire prior to age fifty-five.

In order to ascertain the amount of the reduction, Radford
returned to Enpl oyee Services on Novenber 9, 1988, and spoke with
a different benefits office enployee. Radford told the benefits
of fice enpl oyee that he was considering retiring prior to age
fifty-five and that he needed to determ ne the anmount of his
monthly retirement benefit he would receive at age fifty-five if
he retired at age fifty-four and five nonths. The benefits
of fice enployee informed himthat the actuarial reduction would
be 4.5%

On Decenber 20, 1988, Radford received from General Dynam cs



two Retirenent Benefits Paynent Election forns: one for salaried
enpl oyees and one for hourly enployees. Radford was eligible for
benefits under both plans. By electing a nonthly benefit under a
life annuity, the salaried enpl oyee plan form advi sed that

Radf ord woul d receive a nonthly benefit of $617.92, and the
hourly enpl oyee plan form advi sed that Radford would receive a
nonthly benefit of $215.00. Both forns indicated that the
approxi mate benefits shown were based on an anti ci pated

retirement age of fifty-five years. Attached to these paynent

election forns was a post-it note to call “Billie” in Enployee
Ser vi ces.
Radford called Billie and di scussed his date of retirenent

and the fact that the nonthly benefit anounts indicated on the
el ection forns were the sane anount if he were to retire at age
fifty-five. Radford advised Billie that another benefits office
enpl oyee had advised himthat this anmount woul d be reduced
actuarially by 4.5% Billie advised Radford that the other
enpl oyee nust have cal cul ated the anobunt under the alternate
benefit fornmula as opposed to the regular benefits formula, and
that under the rules Radford would receive the higher of the two.
Based upon these witten and oral representations, Radford
retired from General Dynami cs at age 54 years and 4 nonths on
January 6, 1989. He was under the inpression that he would be

receiving a total nonthly income of over $800.00. Instead, “on



January 9, 1989, Radford | earned that the General Dynam cs
Corporation benefits office enpl oyees had m srepresented to him
what his benefits woul d be under the General Dynamcs Plans if he
retired prior to age fifty-five.”! H's nmonthly incone anounted
to $301.00, and he lost his medical insurance. Radford elected
not to receive any benefit until this matter was fully
adj udi cat ed.

Radf ord i nmmedi ately initiated an adm nistrative claimfor
hi gher benefits with General Dynam cs Corporation and its Pl ans.
Sone years later, Radford also filed an adm nistrative claimwth
Lockheed, 2 seeking relief on the basis of the alleged
m srepresentati ons nmade by General Dynam cs Corporation benefits
enpl oyees. Lockheed deni ed Radford’ s appeal on Decenber 16,
1994.

Radford filed his Oiginal Conplaint on Cctober 17, 1996,
al l eging breach of fiduciary duty under ERI SA. Ceneral Dynam cs
and Lockheed noved to dism ss Radford’s ERISA claimas tine-
barred. The district court granted the notions to dism ss,
hol ding that the |last action which constituted a part of the
breach or violation occurred prior to January 9, 1989, and that

Radford’ s conplaint filed on Cctober 17, 1996, was barred by 8413

Brief of Appellee General Dynamics Corp. at p.8-9.

2On March 1, 1993, Lockheed Corporation purchased the Fort Worth
Di vi si on of General Dynam cs pursuant to a purchase agreenent. The
Lockheed Plan assuned the fiduciary duties and responsibilities,
rights, and obligations of the General Dynam cs Pl ans.
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of ERISA's six-year statute of [imtations. Radford tinely filed
a notice of appeal.
Anal ysi s

We review a district court’s ruling on a notion to dism ss
for failure to state a claimde novo. Mrin v. Caire, 77 F.3d
116, 120 (5th G r. 1996). The parties do not dispute that
Radf ord has asserted a breach of fiduciary duty claimunder 8§
502(a)(3) of ERISA as recognized in Varity v. Howe, 116 S. C
1065 (1996).° |In Varity, the Supreme Court recognized that §
502(a)(3) of ERISA, 29 U S. C 8§ 1132(a), authorizes lawsuits for
i ndividualized equitable relief for breach of fiduciary
obligations. In order to reviewthe district court’s ruling, we
must address the follow ng issues of first inpression: (1) what
is the statute of limtations for a Varity claim and (2) if the
lawsuit was filed outside the Ilimtations period, should the
statute of [imtations be tolled while adm nistrative renedi es
are bei ng exhaust ed.

| . Statute of Limtations for a Varity Caim

The district court found, and Appell ees Lockheed and General

3The court not es t hat Varity i nvol ved i ntentiona

m srepresentations to enployees, and that in this case, Radford
all eges negligent msrepresentation by GCeneral Dynamcs. See
Librizzi v. Children’s Menorial Med. Ctr., 134 F. 3d 1302, 1305 (7th
Cir. 1998) (noting that uninfornmed but well-neani ng advi ce poses a
different problemfromthe intentional deceit involved in Varity).
As the parties do not dispute that a Varity claimhas been stated,
the court does not address whether Radford's claimis indeed a
Varity claim



Dynam cs nmaintain, that the limtations period for a Varity claim
can be found in 8§ 413 of ERISA. Section 413 provides in
pertinent part:

No action may be comenced under this subchapter

Wth respect to a fiduciary’ s breach of any

responsibility, duty, or obligation under this part, or

Wth respect to a violation of this part, after the

earlier of--

(1) six years after (A) the date of the | ast
action which constituted a part of the breach or

viol ation, or

(2) three years after the earliest date on which

the plaintiff had actual know edge of the breach or

vi ol ati on;

except that in the case of fraud or conceal nent, such

action may be commenced not |ater than six years after

the date of discovery of such breach or violation
29 U S. C 8§ 1113 (and. 1989)(Supp. 1997) (enphasi s added).

The court agrees. The plain | anguage of 8 413 of ERI SA
indicates that its statute of limtations would apply to a Varity
clai m pursuant to 8 502(a)(3). The Varity court expl ained that
the fiduciary duties which were violated arose under § 404(a) of
ERISA. 116 S. C. at 1074-75. Section 413 provides that any
action “commenced under this subchapter with respect to a
fiduciary s breach of any responsibility, duty, or obligation
under this part” is subject to either the six-year or three-year
statute of limtations, whichever is earlier. Both 8 413 and 8§

404(a) are contained in Subchapter |, subtitle B, Part 4 of

ERISA. A Varity claimfor breach of fiduciary duty arises under



8§ 404(a) and 8 502(a)(3), both within Subchapter |I of ERI SA
Radf ord stated in his conplaint that he “learned to his
di smay” that the information was incorrect on January 9, 1989.
Thus Radford had actual know edge of the breach on January 9,
1989, and under 8§ 413 he had to file suit within three years.
Further, the last act which constituted part of the breach
occurred prior to January 9, 1989. Thus under either the three
year or six year limtations period, Radford’'s claimfiled on
Oct ober 17, 1996, is time-barred. However, it is clear that the
t hree-year period applies because it is the earlier of the two
periods outlined in 8§ 413. In a simlar case, the Seventh
Crcuit concluded that 8 413 provides the limtations period for
a case assuned to lie under Varity. See Librizzi v. Children’s
Menorial Med. Ctr., 134 F.3d 1302 (7th GCr. 1998).

[l1. Tolling the Statute of Limtations

The next question we nust answer is whether the statute of
l[imtations should be tolled while adm nistrative renedies are
bei ng exhausted. This question presupposes that a requirenent
exists to exhaust admnistrative renedies in cases under Varity.
If there is no exhaustion requirenent, there is no need to tol
the statute. See Lindahl v. Anerican Tel ephone & Tel egraph, 609
F. Supp 267 (N.D. Ill. 1985)

Radf ord mai ntai ns that exhaustion is required before a

Varity claimcan be filed, citing Denton v. First Nat’| Bank of



Waco, 765 F.2d 1295 (5th Gr. 1985). 1In Denton, this court
adopted the rule that a plaintiff generally nust exhaust

adm nistrative renedies afforded by an ERI SA plan before suing to
obtain benefits wongfully denied.

During oral argunent, Ceneral Dynam cs argued that there
shoul d be no exhaustion requirenent in fiduciary breach cases
under ERI SA and that fiduciary breach cases are distinguishable
from benefit denial cases |like Denton. However, this court held
in Simons v. WIlcox, 911 F.2d 1077, 1081 (5th Gr. 1990), that a
plaintiff nust exhaust adm nistrative renedi es before conpl ai ni ng
of a breach of fiduciary duty under ERI SA. See al so Makar v.
Health Care Corp. of Md-Atlantic, 872 F.2d 80 (4th GCr. 1989).
Cf. Kross v. Western Elec. Co., 701 F.2d 1238, 1244-45 (7th Cr.
1983) (exhaustion is discretionary with the district court).

However, we can assune w thout deciding that exhaustion for
Varity clains is required in this circuit, because we do not find
it necessary to toll the statute of Iimtations pending the
exhaustion of adm nistrative renmedies. Section 413 of ERISA is a
statute of repose, establishing an outside Iimt of six years in
which to file suit, and tolling does not apply. See Lanpf v.

G lbertson, 501 U S. 350, 363 (1991) (holding that a simlar
provi si on under the Securities Exchange Act of 1934 was not
subject to tolling “[Db]ecause the purpose of the three-year

limtation is clearly to serve as a cutoff”). Accord Wlin v.



Smth Barney, Inc., 83 F.3d 847, 850 (7th G r. 1996); Landwehr v.
DuPree, 72 F.3d 726, 733 (9th Cr. 1995); Larson v. Northrop
Corp., 21 F.3d 1164, 1174-77 (D.C. Gr. 1994). As a statute of
repose, 8 413 serves as an absolute barrier to an untinely suit.
Additionally, we note that pursuant to ERI SA adm nistrative
clainms regulations, 29 CF. R § 2560.503-1(e)(2) and (h)(4)
(1997), pronmulgated by the Secretary of Labor under 29 U S. C 8§
1133, admi nistrative review of a claimis deened denied after a
total of 300 days have passed fromthe date the claimwas fil ed.
Radford’s claimwas filed on January 9, 1989, and was
constructively denied, pursuant to the above regul ati ons on
Novenber 6, 1989. These regulations reinforce the viewthat 8§

413 is a statute of repose.

We conclude that the statute of limtations is not tolled
during exhaustion of admnistrative renedies for Varity clains
under ERISA. Accordingly, Radford’ s Varity claimis tine-barred.

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED

ROBERT M PARKER, Circuit Judge, dissenting:
| respectfully dissent. | begin by noting that the
exhaustion requirenent is not present in the statute--it has been

created out of thin air. As the majority points out, in Denton,



this court adopted the rule that a plaintiff generally nust
exhaust adm nistrative renedi es afforded by an ERI SA pl an before
suing to obtain benefits wongfully denied.! But see Held v.
Manuf act urers Hanover Leasing Corp., 912 F.2d 1197, 1205 (10th
Cr. 1990); Zipf v. Arerican Tel. & Tel. Co., 799 F.2d 889, 891-
94 (3d Cir. 1986); Amaro v. Continental Can Co., 724 F.2d 747,
750-53 (9th Cir. 1984) (exhaustion not required for clains of
statutory violations of ERISA).

After Denton, this court held in Simmons v. WIcox, 911 F.2d
1077, 1081 (5th Gr. 1990), that a plaintiff nust exhaust

adm ni strative renedi es before conpl ai ning of a breach of

The Denton court relied upon a Ninth Crcuit decision, Amto v.
Bernard, 618 F.2d 559 (9th Gr. 1980), involving a claim for
declaration of rights wunder a plan. The Nnth Circuit
di stingui shed Amato in Amaro v. Continental Can Co., 724 F.2d 747,
751-52 (9th Cr. 1984), by pointing out that the pension plan in
Amat o contai ned the internal appeal procedure required by section
503 of ERISA. The Amaro court concluded that exhaustion woul d not
be required to bring an action under 8 510 of ERI SA, and that Amato
did not apply.

The difference between Amato (cited in Denton) and Amaro i s that
Amat o i nvol ved a di spute about the rights and duti es under the plan
for whi ch exhausti on woul d be required; Amaro i nvol ved a di spute as
to whether the statute had been violated, so that exhaustion of
adm nistrative renedies would not be required. The en banc court
may W sh to reexam ne Denton and its progeny to nmake a di stinction
W th respect to the exhaustion requirenent between cases invol ving
rights under a plan and rights under ERI SA Cf. Chailland .
Brown & Root, Inc., 45 F.3d 947, 950 (5th G r. 1995) (“Qur cases
appl ying this comon | aw exhausti on requi renent presuppose that the
grievance upon which the lawsuit is based arises from sone action
of a plan covered by ERISA, and that the plan is capable of
providing the relief sought by the plaintiff.”)
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fiduciary duty under ERISA. There is no reason why exhaustion
shoul d not be required for a Varity claimfor breach of fiduciary
duties, when this circuit has required it for other breach-of-
fiduciary-duty clains and benefit-denial clains under ERI SA
There is no principled reason for treating Varity clains
differently. | recognize that exhaustion is the | aw of the
circuit, and we are bound by that precedent.

Where the majority and | part ways is wwth respect to the
tolling issue. If we require exhaustion of adm nistrative
remedies for clainms under Varity which we nmust under existing
circuit precedent, then we nust also hold that the statute of
limtations will be tolled during the pendency of the
adm ni strative process.? Although the Appellees contend and the
majority agrees that a plaintiff should be required to both
exhaust adm nistrative renedies and file suit wthin the
limtations period, | consider such a procedure anathema to
judicial econony. According to the Appellees, even if suit is
filed before adm nistrative procedures have concl uded, the case

can be stayed in federal court until it is ripe for decision.

2Radf ord had actual know edge of the alleged breach on January
9, 1989. Radford avers that he imediately initiated an
adm nistrative claim and that his admnistrative clai mwas denied
by Lockheed on Decenber 16, 1994. Radford filed suit on Cctober
17, 1996. Thus, if the statute of |limtations is tolled during
exhaustion of adm nistrative renedies, his suit under ERI SAis not
time-barred for purposes of a notion filed pursuant to Rule
12(b) (6).

11



Not only does this create a potentially unnecessary step in the
judicial process, but it also underm nes the policy reasons
supporting an exhaustion requirenent: (1) mnimzing the nunber
of frivolous ERISA suits; (2) pronoting the consistent treatnent
of benefit clains; (3) providing a nonadversarial dispute

resol ution process; (4) decreasing the tinme and cost of clains
settlenent; (5) providing a clear record of adm nistrative action
if litigation should ensue; and (6) assuring that judicial review
is not made under a de novo standard. See Hall v. National
Gypsum Co., 105 F.3d 225, 231 (5th Gr. 1997).

The only other court to have addressed this precise issue
concluded that the [imtations period would be tolled while the
plaintiff exhausted adm nistrative renedies. See Mtchell v.
Shearson Lehman Brothers, Inc., 1997 W. 277381 (S.D.N. Y. 1997).
The court reasoned that such a conclusion was the only way to
avoid unfairness to the plaintiff and that it was “sinply
illogical to say that a claimhas accrued if it is automatically
subject to dismssal when filed.” 1997 W. 277381, *5.

The majority cites a Suprene Court decision, Lanpf, and
three circuit court decisions, Wlin, Larson, and Landwehr in
support of its position that the court should not toll the
[imtations period. In Lanpf the Suprenme Court held that § 9(e)
of the Securities Exchange Act of 1934 was a statute of repose

not subject to equitable tolling. |In so holding, the Court

12



rejected the argunent that the statute of Iimtations should not
begin to run until the party who is a victimof fraud or
conceal nent discovers his injury. Likewse in Wlin and Larson
the issue with respect to equitable tolling involved the
di scovery rule. Landwehr nerely stands for the proposition that
“the limtations period in an ERI SA action begins to run on the
date that the person bringing suit |earns of the breach or
violation.” 72 F.3d at 732. Landwehr left open the possibility
that if sonmeday a case arose in which the application of the
general rule would frustrate the purpose of ERISA the rule would
be applied in a manner that would not permt such a result. 72
F.3d at 733. These cases are distinct fromthe situation
presented in the case sub judice wherein this court has
| egi slated an additional requirenment of exhaustion not expressly
provided in the statute.

I f our circuit case law would allow us to hold that there is
no exhaustion requirenent for a Varity claim then | would
whol eheartedly agree with the majority that the statute of
l[imtations in 8 413 of ERI SA should not be tolled. But instead,
our circuit has read into ERI SA an exhaustion requirenment where
it does not expressly exist. Comon sense and basic fairness
dictates that if we are willing to read in an exhaustion
requi renent, we nust toll the limtations period while exhaustion

occurs. | also take issue with the majority’s reference to and
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back-door application of the 300-day rule--an argunent raised by
Ceneral Dynamics for the first tinme on appeal. | would hold that
the statute of limtations should be tolled while the plaintiff
exhausts his court-nmandated adm nistrative renmedi es and reverse

and remand the case for further proceedings.
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