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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10907

CHARLES FREEMAN and ROSALYN BROWN,
Pl ai ntiffs-Appel | ees- Cross- Appel | ant s,
V.
CI TY OF DALLAS,

Def endant - Appel | ant - Cr oss- Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas

February 22, 2001
Bef ore JOLLY, H GG NBOTHAM DAVI S, JONES, SM TH, W ENER, BARKSDALE,
EMLIO M GARZA, DeMOSS, BENAVI DES, STEWART, PARKER and DENN S,
Circuit Judges.”
EDITH H JONES, G rcuit Judge:

The City of Dallas served notices on the owners of two
vacant, deteriorated apartnent houses, warning themto repair or
denolish the structures. The owners fought the order according to
City procedures but lost. After the City tore down the condemmed
buildings, the owners filed suit in federal court alleging
viol ations of the Fourth Amendnent and the Due Process C ause. A

di vi ded panel of this court held that although the Gty procedures

conplied wth due process, the Cty nust also obtain a pre-

Chi ef Judge King did not participate in this decision.



denolition warrant of sone sort in order to satisfy the Fourth
Amendnent. This court, sitting en banc, disagrees with the panel
majority’ s interpretation of the Fourth Arendnent and denies relief
to the property owners. A warrant is wunnecessary when a
muni ci pality seizes property that has been decl ared a nui sance by
means of established police power procedures.

| .

Bet ween Decenber 1992 and April 1993, Rosalyn Brown
acquired two vacant, eight-unit apartnent buildings in Dallas,
Texas | ocated at 2621 and 2611 Meyers Street. Brown paid $10.00
for the first building and $1. 00 for the second, which had suffered
fire damage prior to purchase. On August 11, 1994, Brown
transferred a one percent undivided interest in both buildings to
her brother, Charles Freeman. The buil di ngs renai ned vacant during
the entire period of plaintiffs’ ownership.

Brown intended to rent the apartnent units after making
repairs. To this end, she asked Freeman to be the general
contractor in charge of renovating the apartnents. Freeman was
neither a registered engineer or architect, nor did he possess a
general contractor’s license or trade license fromthe State of
Texas. No construction conpany or crew worked for him

In April and July of 1993, inspectors from the Dallas
Departnent of Housi ng and Nei ghbor hood Services (the “Departnent”)

cited the plaintiffs’ two apartnent buildings for non-conpliance



wth the CGty's Mninmm Urban Rehabilitation Standards Code (the
“Code”). According to the Departnent’s inspectors, the buildings
t oget her needed nearly $200,000 in repairs to conply with the Code.
When the Code violations were not corrected, the Departnent
referred the matter to the Urban Rehabilitation Standards Board
(“URSB”) and recomrended denolition

The URSB was established by the Gty of Dallas to
determ ne whether property condition reports filed by city
i nspectors identify violations of the Gty’'s building codes. The
URSB conprises thirty private citizen nenbers (and eight
al ternates) who are appointed by the Dallas Gty Council. The URSB
may determne, after a hearing, whether a given structure is an
“ur ban nui sance” and take various renedial neasures. The URSB is
aut hori zed by city ordinance to order repairs, receivership, the
cl osing and vacating of buildings, denoblition, and civil penalties
of up to two thousand dollars a day against property owners who
fail to repair or denolish a structure after the board has issued
a valid determ nation and renmedi al order. DaLLAs, Tex., Cooe ch. 27,
art. I, § 27-8.

The URSB functions through hearing panels conposed of
menbers of the URSB. The Dallas Cty Code establishes the
procedure to be used by the panels. At a hearing, “an owner,
| essor, occupant, or |ienholder nmay present witnesses in his own

behalf and is entitled to cross-exam ne any w tnesses appearing



against him” DaLLAas, Tex., Cooe ch. 27, art. Il, 8 27-9(c). The
deci sion of the hearing panel is final except that rehearings may
be granted in certain instances. The code also gives an affected
property owner an absolute right to appeal the panel decision to
state district court. DaLLas, Tex., Cooe ch. 27, art. 11,8 27-9(e).
Under state law, the court considers whether the |andowner’s
substantial rights have been prejudi ced because the URSB deci si on
vi ol ates constitutional or statutory | aw, exceeds URSB' s aut hority;
is based on unlawful procedure or any other error of law, is
unsupported by substantial evidence; or is arbitrary or capricious
or an abuse of discretion. TEXAS GOv T CODE § 2001.174(2).

After receiving the Departnent’s reports on plaintiffs’
properties, the URSB conducted a title search and mailed a notice
of hearing on each of the properties to the owner of record.! The
noti ce announced that the URSB m ght order denolition to renedy the
Code offenses. It further stated that the property owner woul d “be
given an opportunity to present evidence and wtnesses if so
desired.”

In preparation for the hearings, Departnent staffers

briefed the panel of URSB nenbers assigned to decide the fate of

. Freeman did not get notice because he had no interest in
either property at this tine. Brown received a notice on 2621
Meyers Street, the property of which she was the owner of record.
Brown did not receive notice on the 2611 Meyers Street property
because, although she had purchased the property by this date, she
had not yet filed a warranty deed. | nstead, the notice on 2611
Meyers Street was sent to the owner of record, Robert Burkhead.
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the Meyers Street properties. They provided the panel nenbers with
i nformation on the properties, includingrepair cost estimtes, and
acconpani ed sone of themon a tour of the prem ses.

Freeman appeared at the hearings, identifying hinself as
the “attorney-in-fact for Brown” and as an owner of 2611 and 2621
Meyers Street. The panel | ooked at pictures of the structures,
gquesti oned Freeman about his plans for repair, and asked whet her he
had the funds for repair. Freeman testified that he | acked funds
at present and asked for nore tine to make repairs. Expr essi ng
doubt about Freeman’s ownership and his ability to finance repairs,
t he panel unani nously voted to denolish each apartnent building as

an urban nui sance. ?

2 The Code defines an “urban nui sance” as the foll ow ng:

[A] prem ses or structure that:

(A) is reasonably dangerous to the physical health
or safety of an occupant or other person; or

(B) because of violations of [the Code] . . ., its
state of disrepair is such that it could reasonably
cause injury, damage, harm or inconvenience to a
considerable portion of the community in the use
and enjoynent of property, materially interfering
wth the proper use or confort and enjoynent of
surroundi ng property, taking into consideration the
nature and use of the properties in the area and
the character of the comunity in which they are
situated, which condition would be substantially
of fensive and annoying to persons of ordinary

sensibilities, tastes, and habits living in the
communi ty.
DaLLAs, Tex., Cooe ch. 27, art. |, 8§ 27-3(23).

The Code goes on to prescribe with specificity the m ni num
structural, health and utility standards whose breach may result in
t he decl aration of an urban nuisance. Dallas, Tex., Code ch. 27,
Art. 11, § 27-11



Followng the hearing, Freeman signed notices of
denolition for both apartnent buil dings. He then asked for and
received a rehearing fromthe URSB. Two panel nenbers visited the
properties before the rehearings. They exam ned the exterior of
the apartnent building at 2611 Meyers Street. At 2621 Meyers
Street, they ran into Freeman. He showed themrepairs he had nade
i nside that property, and they told himto bring pictures of these
repairs to the rehearings.

At the rehearing, the Departnent showed pictures of the
apartnent buil dings’ exteriors. In response, Freeman testified
that he thought he could acquire nost of the repair materials at
little or no cost. He further stated that he hoped to finance
repairs through a loan fromthe Cty; he had received a comm t nent
from relatives in the construction business to help him nake
repairs if he received a Cty | oan.

Freeman al so submtted pictures of one unit in the 2621
Meyers Street building that he had repaired, and he presented a
list of repair materials that he had al ready collected. He further
testified that he could renovate each unit at 2621 Meyers Street
for $2000. Though panel menbers reacted skeptically and rem nded
him of the Departnent’s repair cost estimates, Freeman did not
i nquire about the basis for these estimates nor did he ask to

question the Departnent officials responsible for them



The panel again voted to denolish plaintiffs’ buildings.
The vote was unani nous on the 2611 Meyers Street property and was
split five to two on the 2621 Meyers Street property. Freeman
recei ved a notice of denolition for each property at the end of the
rehearing, and he signed them The notice advised that the panel’s
deci sion could be appealed within twenty days to state district
court for review Freeman and Brown did not appeal the URSB
decision to state district court.?

When Brown and Freeman failed to denolish the buildings
wthin thirty days, the Gty hired a contractor to do the work.
The two vacant structures were denolished in |ate Decenber 1994,
and the costs of the denolition were assessed agai nst Freeman and
Brown in the total anmpbunt of about $16, 000.

A year and a half later, Freeman and Brown filed suit
against the Cty of Dallas under 42 U S.C. 8§ 1983. They all eged

that the denolition of their apartnment buildings wthout first

3 The URSB al so sent notice of the order to denolish the
buil ding at 2611 Meyers Street to Freeman and notice of the order
to denolish the building at 2621 Meyers Street to Freeman and
Brown. The notices stated, in part:

| f you do not denolish the structure(s) wthin the tine
above indicated [30 days], the city will arrange to have
this work done and the expense of that denvolition
performed under contract with the city will constitute a
lien on the real property on which the structure(s) were
| ocated, and that lien will run with the |and.

These notices were sent to the sane addresses at which Brown and
Freeman had received nmail about earlier hearings, but they were
returned as “Uncl ai ned.”



obt ai ning a judicial warrant constituted an unreasonabl e seizure in
violation of the Fourth Amendnent. They also alleged that the
URSB s procedure for condeming and denolishing their apartnment
bui l dings and for inposing liens on the remaining realty denied
them procedural due process in violation of the Fifth and
Fourteenth Anmendnents.

Freeman and Brown noved for summary judgnment on the
Fourth Anmendnment claimwhile the Gty noved for summary judgnent on
all clains. The district court granted the plaintiffs’ notion on
t he Fourth Anendnment claimand granted the City’ s notion on the Due
Process cl ai ns. Follow ng a one-day trial on danages for the
Fourth Amendnent violation, the district court accepted the jury’s
verdict and entered final judgnment against the Gty of Dallas in
t he amount of $20,000 plus interest.

A divided panel of this Court affirmed the district
court’s summary judgnent for the property owners with respect to
the Fourth Amendnent claim while also affirmng the rejection of

the plaintiffs’ Due Process clains.* See Freeman v. City of

Dallas, 186 F.3d 601 (5th Cr. 1999), reh’g en banc granted, 200

F.3d 884 (5th Cr. 1999). W granted rehearing en banc to

reconsi der the Fourth Amendnent ruling.

4 This court reinstates the panel opinion concerning the
Due Process cl ai ns.



1. DI SCUSSI ON

The panel majority reasoned toward a violation of the
Fourth Amendnent in three steps. First, the denolition of the
Freemans’ apartnent houses was a “seizure” for Fourth Anmendnent
pur poses. Second, the seizure had to be preceded by a warrant.
Third, a warrantless seizure, even if it occurred follow ng
constitutionally adequate |ocal condemmation procedures, is
unreasonabl e and therefore unconstitutional. Wile we agree that
the City seized the Freemans’ real property for denolition,® we do
not accede to the panel majority’ s inflexible warrant requirenent
in this context or its supplanting of the Fourth Anmendnent
reasonabl eness inquiry with such a requirenent. The text of the
Fourth Anmendnent conspicuously fails torequire a warrant for every
governnment search or seizure. And the controlling caselaw
enphasi zes reasonabl eness, a balancing of governnmental versus
private interests, as the touchstone of the Fourth Anendnent.

Since the rel evant facts are undi sputed, summary j udgnent

was granted on the nerits as a matter of law, see Fed. R Cv. P

5 “Seizure” of property occurs when there is sone
meani ngful interference with an individual’s possessory interests
inthat property, United States v. Jacobsen, 466 U. S. 109, 113, 104
S. . 1652, 1656 (1984), and a “seizure” may occur in both civil
and crimnal contexts. There can be no question that the city’'s
actions against the Freeman’s apartnent buildings constituted a

“sei zure”. See Soldal v. Cook County, Ill., 506 U S. 56, 62 & n.7,
113 S. . 538, 544 & n.7 (1992), (holding that the forcible
renmoval of a nobile hone, leaving the owners dispossessed,

constituted a “seizure” under the Fourth Amendnent).



56(c). W review the district court’s decision de novo. See

United States v. Johnson, 160 F.3d 1061, 1063 (5th Cr. 1998).

The Fourth Anendnent, nade applicable to the States by

t he Fourteenth Anendnent, Ker v. California, 374 U S. 23, 30, 83 S.

Ct. 1623, 1628 (1963), decl ares:

The right of the people to be secure in their

persons, houses, papers, and effects, against

unr easonabl e searches and sei zures, shall not

be violated, and no Warrants shall issue, but

upon probable cause, supported by QGath or

affirmation, and particularly describing the

place to be searched, and the persons or

things to be seized.
Thi s provision contains two separate and i ndependent cl auses. The
first proscribes “unreasonable searches and seizures,” and the
second prescribes the narrow conditions under which a warrant may
issue. Nothing in the text suggests that warrants are required for
every search or seizure, nor is the existence of a warrant a sine
qua non for a reasonabl e search or seizure. Wile the text plainly
mandat es reasonabl eness in the seizure, it does not instruct
whet her a warrant is necessary to ensure the reasonabl eness of the
City's denolition order.

To determ ne the necessity of a warrant here, we m ght

consider common |aw at the tine the Fourth Anendnent was adopt ed,

see Woni ng v. Houghton, 526 U. S. 295, 299, 119 S. C. 1297, 1300

(1999), but, contrary to plaintiffs’ assertions, the quest woul d be
fruitless. Confusing the demands of due process wth the warrant

clause, plaintiffs’ historical argunent observes that, at conmon
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| aw, apart from cases where a nui sance posing an imm nent danger
could be summarily abated by self-help, structures were ordinarily
determ ned to be nuisances in crimnal or civil abatenent actions.
Because the courts at the tinme of the fram ng of the Constitution
oversaw nui sance law, plaintiffs assune that they nust continue
constitutionally to play a role under the aegis of the Warrant
Cl ause. There are two serious flaws in this argunent. First, none
of the cases cited by the plaintiffs deals with warrants.?
| nst ead, cases fromthe nineteenth century i nvol ved judicial review
to determne whether structures or activities were in fact
injurious under state and local police power.’ O her cases

eval uated nui sance determ nations by the standards of procedural

6 The federal governnent | acked authority over nui sances at
and after the tine of the fram ng, and the Fourth Arendnent was not
first applied to the states until 1961. Mapp v. Chio, 367 U. S. 643,
646-47, 81 S. Ct. 1684, 1686-87 (1961).

! See Yates v. M Ilwaukee, 77 U. S. 497, 505, 19 L.Ed. 984
(1870)(“It is a doctrine not to be tolerated in this country, that
a municipal corporation, wthout any general |aws either of the
city or of the State, within which a given structure can be shown
to be a nuisance, can, by its nere declaration that it is one
subject it to renoval by any person supposed to be aggrieved, or
even by the city itself.”); Hennessy v. St. Paul, 37 F. 565, 566
(CC. Mnn. 1889)(“[U nless a nuisance, as defined by the commobn
|l aw or by statute, exists, the act of the common council cannot
make it one by a nere resolution. Such a doctrine mght place the
property of the people, no matter what in fact mght be its real
condition and character, at the disposal of the commobn council
W t hout conpensation.”); Underwood v. Green, 42 N Y. 140 (N Y
1870); J.E. Macy, Annotation, Constitutional Ri ghts of Oamner as
Agai nst Destruction of Building by Public Authorities, 14 A L.R 2d
73, *8 (1950) (“[Neither at common |aw nor under such express
power can it, by its nere declaration that specified property is a
nui sance, nmake it one when in fact it is not.”).

11



and substantive due process.® \Whatever these cases may i nply about
the historical view of the reasonabl eness of particul ar nui sance
deci sions, they say nothing about enploying the Warrant C ause to
revi ew t hose deci si ons.

Second, the plaintiffs theorize that because nui sance
determ nations historically involved judicial procedures, such
determ nations can only be “reasonable” today if they are subject
to plenary court review. This theory is fundanentally at odds with
the devel opnent of gover nnent al adm nistrative agencies.
Characteristically, agency decisions are deferred to by the courts.
Plaintiffs apparently seek, however, to broaden courts’ invol venent

in nuisance decision-making contrary both to the deferential

8 See, e.g., Lawon v. Steele, 152 U S 133, 141, 14 S
Ct. 499, 502 (1894) (“If the property were of great value . . . it
woul d be putting a dangerous power in the hands of a customofficer
to permt himto sell or destroy it as a public nuisance, and the
owner woul d have good reason to conplain of such act as depriving
him of his property wthout due process of law ”); Migler v.
Kansas, 123 U. S. 623, 8 S. . 273, 301 (1887)(“The exercise of the
police power by the destruction of property which is itself a
public nui sance, or the prohibition of its use in a particular way,
whereby its value becones depreciated, is very different from
taking property for public use, or fromdepriving a person of his
property w thout due process of law ”); Qur House v. The State, 4
Greene 172, 1853 W 221, *2 (lowa 1853)(holding that a |aw
declaring “dram shops” to be public nuisances, authorizing their
abatenent, and establishing certain procedures for notice and a
hearing “does not deprive a person of his property w thout due
process of law’'). The notion of substantive due process survives
in chall enges to nmunici pal zoning and nui sance decisions, as this
court has recently held. John Corp. v. Gty of Houston, 214 F.3d
573, 581-86 (5th Cr. 2000) (allegation that <city deprived
| andowner s of property by al | owi ng denolition under
unconstitutionally vague ordinance states cogni zabl e substantive
due process clainm.

12



standard of judicial review of adm nistrative decisions and to the
broad standards for issuance of warrants. None of the decisions
produced by plaintiffs justifies reverting to the 18th century
judicial role in nuisance abatenent. This court’s comment in
rejecting, over twenty-five years ago, a simlar argunent for
reinstituting conmon | awj udi ci al revi ew of nui sance determ nati ons
bears repeating:

[Fl]or the purposes of marking the limts of federal

constitutional due process the comon |aw of nuisance

must be considered a jurisprudential artifact,

interesting but not controlling.

Traylor v. Gty of Amarillo, 492 F.2d 1156, 1159 (5th Cir. 1974)

(CGol dberg, J.). Even nore enphatically, the common | aw of nui sance
af fords no basis for creating a per se judicial warrant requirenent
that i s redundant of procedural and substantive saf eguards i nherent
in nodern admnistrative law and explicit nunicipal nuisance
or di nances.

Where history yields no firmanswer, a search or seizure
must be eval uated under traditional standards of reasonabl eness.
Wom ng, 526 U. S. at 300, 119 S. . at 1300. There is no Suprene
Court caselawdirectly on point. Still, the Court has expressed an
overarching test of reasonableness that is antagonistic to an
i nfl exi ble warrant requirenent. Thus, the reasonabl eness standard

is one that reflects a careful bal ancing of governnental and
private interests.’”” Soldal, 506 U S at 71, 113 S. C. at 549,

(quoting New Jersey v. T.L.O, 469 U S. 325, 341, 105 S. C. 733,

13



742 (1985)). Moire recently, the Court reiterated, “as the text of
the Fourth Anmendnent indicates, the ultimte neasure of the
constitutionality of a governnent search is reasonableness.”

Ver noni a School Dist. 47J v. Acton, 515 U S. 646, 652, 115 S. C

2386, 2390 (1995).° Vernonia also clearly distinguishes between
the reasonableness of governnent searches and the warrant
requi renment:

Were a search is undertaken by |aw
enforcenent officials to discover evidence of
crimnal wongdoing, this Court has said that
r easonabl eness general ly requires t he
obtaining of a judicial warrant. Warrants
cannot be issued, of course, wthout the
show ng of probable cause required by the
Warrant Clause. But a warrant is not required
to establish the reasonableness of all
gover nnent searches; and when a warrant i s not
requi red (and the Warrant Cl ause therefore not
applicabl e), probable cause is not invariably
required either.?10

o See also City of Indianapolis v. Ednond, 121 S. Q. 447,
4451 (2000) (“The Fourth Amendnent requires that searches and
sei zures be reasonable.”); Chio v. Robinette, 519 U. S. 33, 39, 117
S. . 417, 421 (1996)(“the touchstone of the Fourth Amendnent is
reasonabl eness”) (internal quotations omtted); Wiren v. United
States, 517 U.S. 806, 817, 116 S. C. 1769, 1776 (1996)(“It is of
course true that in principle every Fourth Arendnent case, since it
turns upon a reasonabl eness determ nation, involves a bal anci ng of
all relevant factors.”)(quotations omtted); Canara v. Minici pal
Court of San Francisco, 387 U S. 523, 87 S. C. 1727, 18 L.Ed. 930
(1967) (“[ Rl easonabl eness is still the ultimate standard [under the
Fourth Amendnent].”); Carroll v. United States, 267 U. S. 132, 147,
45 S. . 280, 283, 69 L.Ed. 543 (1925)(“The Fourth Anendnent does
not denounce all searches and seizures, but only such as are
unreasonabl e.”).

10 The Court goes on in the sanme paragraph of Vernonia to
state that:

A search unsupported by probable cause can be

14



Vernonia, 515 U. S at 653, 115 S. . at 2390-91 (enphasis added)
(citations omtted). Under these decisions, the fundanental
inquiry, which we wll address in detail later, 1is the
reasonabl eness of the Cty' s seizure.

The property owners contend, however, and this court’s
panel opinion held that, the seizure of their property was per se

unreasonable unless the City obtained a warrant to enforce its

denolition order. In support of this position, plaintiffs and the
panel majority rely on a handful of cases. Their reliance is
m spl aced.

In conpanion cases, the Court did extend a warrant
requi renent of a sort to admnistrative inspections of private
homes and busi ness properties, the purpose of which was to verify
conpliance with nunicipal health and safety codes. Camara v.

Muni ci pal Court of San Francisco, 387 U S. 523, 87 S. C. 1727

(1967); See v. Cty of Seattle, 387 US 541, 87 S. O. 1737

(1967). Evidence of code violations uncovered by the warrantl ess
searches mght lead to fines or other penalties. Balancing the

need for searches against the property owners’ privacy, the Court

constitutional, we have said, ‘when speci al needs, beyond
t he normal need for | aw enforcenent, nmake the warrant and
pr obabl e- cause requi renent inpracticable’.

515 U.S. at 653, 115 S. . at 2391. By its terns, and by the
Court’s further explanation, the “special needs” caveat tends to
expand rat her than narrow exceptions to the warrant requirenent.
Further, “special needs” are relevant to relaxation of the
pr obabl e- cause basis for a governnent search for evidence. Here,
however, there is probable cause for the GCty's seizure.

15



concluded that warrants were necessary to check the unfettered
di scretion code enforcenent officers had in the field. A property
owner had “no way of know ng whet her enforcenent of the nunici pal
code involved requires inspection of his premses, no way of
knowi ng the lawful limts of the inspector’s power to search, and
no way of knowi ng whether the inspector hinself is acting under
proper authorization.” Canmara, 387 U S. at 532. Only with the
protection of an adm ni strative warrant woul d property owners avoid
capricious or overbroad searches.

Camara and See are distinguishable from this case.
First, since searches to gather evi dence  of regul atory
nonconpl i ance invade citizens privacy “wthout particularized
suspi cion of msconduct,”! they need only satisfy standards of

adm ni strative reasonabl eness. Marshall v. Barlow s, Inc., 436

us 307, 320, 98 S. . 1816, 1824 (1978) (requiring only
adm ni strative reasonabl eness for regul atory searches); Giffin v.
Wsconsin, 483 U S. 868, 877 n.4, 107 S. C. 3164, 3170 n.4 (1987)
(requiring only admnistrative reasonableness for regulatory
searches). Here, the evidence of nunicipal code violations had
al ready been obt ai ned by neans unchal | enged by t he | andowners, and
the adm ni strative adj udi cati on of nonconpliance has occurred. The
| andowners availed thenselves of two hearings resulting in a

deci sion of the seven-nenber panel of the URSB, and after these

1 City of Indianapolis v. Ednond, us _ , 121 s
Ct. 447, 451 (2000).
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proceedi ngs, there remained a possibility of state court judici al
revi ew. What is sought by these plaintiffs is not protection
agai nst an unregul ated search for evidence of wongdoing, but
additional protectionto forestall the result of already-determ ned
wr ongdoi ng.

Second, the URSB, unlike the field code inspectors in
Camara and See, could not operate with unbridled discretion. The
muni ci pal code specifies grounds on which a building may be
determined to be a public nuisance.!® The property owners’ right
to defend the <case against their apartnent buildings was
procedurally secure. Only by inpugning the institutional integrity
of the URSB can one arrive at the conclusion, unsupported in this
record, that it exercised standardless discretion and either
arbitrarily enforced the nunicipal code or failed to consider the
property owners’ evidence. The nature of the URSB s adjudicative
function®® i nposes nore nunmerous and nore transparent constraints
on the URSB than did the evidence-gathering function perforned by

field officers randomy inspecting private buildings in Canara and

See.

12 See supra note 2.

13 The Texas Local Governnent Code describes the agencies
li ke the URSB as exercising “Quasi Judicial Enforcenment of Health
and Safety ordinances.” Subchapter C, Texas Local Gov’'t. Code

Tit. 2, Subtitle D, Ch. 54 (8§ 54.032-54.042).
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Third, it is hard to understand what protection the
Canmar a- approved adm nistrative warrant would provide for these
plaintiffs. Camara relaxed the probable cause standard for
i ssuance of such warrants, requiring only a nobre genera
determnation that “legislative or admnistrative standards for
conducting an area inspection” be reasonable. Canmara, 387 U S at
538, 87 S. . at 1735-36. Camara-style adm nistrative search

warrants need not be issued by judicial officers. See Giffin v.

Wsconsin, 483 U. S. 868, 877 and n.5, 107 S. C. 3164, 3170 and n.5
(1987). Plaintiffs also admt that adm nistrative search warrants
may be issued ex parte. Wiile the Court’s standards may
meani ngfully constrain officials who enter private property for
i nspection purposes, they are obviously ill-suited to regulate
conpl eted adm ni strati ve condemmati on proceedi ngs. |f a warrant of
sone type is to be inposed in lieu of state judicial review, it
must be on terms different from the Camara warrants in order to
assi st these |landowners. But if the terns are different, then a
different justification is necessary.

Camara and See thus doubly fail to support the
plaintiffs’ argunment. Those cases inply either that seizure of the
apart nent buil di ngs was preceded by reasonabl e, ri gorous procedures
that protected the property owners’ rights, or they nmandate an ex
parte, possibly nonjudicial admnistrative warrant shorn of

probabl e cause, which does the property owners no good. Wi | e

18



useful in their sphere, these cases fail to support a warrant
follow ng a conpl eted nui sance abat enent procedure.

The | andowner s have al so cited Soldal in support of their
warrant argunment, but Soldal is not even a warrant case. The only
i ssue decided by Soldal was whether the nonjudicial eviction-by-
relocation of the tenants’ nobile hone, with sheriffs’ deputies
assisting, constituted a seizure within the Fourth Anmendnent. The
Court refused to consider whether the seizure was constitutionally
reasonable, as it stated:

Whet her the [4th] Amendnent was in fact violated is, of

course, adifferent questionthat requires determningif

the seizure was reasonabl e. That inquiry entails the

wei ghing of various factors and is not before us.
Soldal, 506 U S. at 62, 113 S. C. at 543.

In the final case offered by plaintiffs, the Suprene
Court held that the IRS nust obtain a warrant to search private

prem ses to | ocate property that may be seized to enforce a valid

federal tax lien. GMLeasing Corp. v. United States, 429 U. S. 338,

97 S. . 619 (1977). More significantly for present purposes, the
Court distinguished a search for unidentified nonexenpt property
froma seizure, and it rejected requiring a warrant for seizures of
the taxpayer’s vehicles fromproperty where the seizures “did not
i nvol ve any invasion of privacy.” 429 U S. at 351, 97 S. C. at
628. Simlarly in this case, the plaintiffs retained little or no
reasonabl e expectation of privacy in their dilapi dated, uni nhabited

rental properties after the URSB had entered orders decl aring them
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an urban nui sance, and the owners had failed to abate the code
vi ol ati ons.

GM Leasing also states that where seizures are

sust ai nabl e under the Due Process C ause, constitutional analysis
of the sane acts under the Fourth Anmendnent “is simlar and yields
alikeresult.” Id. at n.18. Texas’s adm nistrative condemmati on

procedures have w thstood due process challenge. Traylor v. Gty

of Amarillo, 492 F.2d 1156 (5th G r. 1974). Far from supporting

the plaintiffs, GM Leasing thus forecasts, even if it does not

conpel, that a balancing of the public and private interests at
stake will favor the public interest in nuisance abatenent after
the concl usi on of adequate adm nistrative proceedi ngs.

Not only does plaintiffs’ theory | ack support in Suprene
Court caselaw, but it enjoys only mnority support anong the
federal circuits. The Eighth and Sixth Grcuits have found no
Fourth Amendment bar to warrantless condemmation and eviction
proceedi ngs, where satisfactory adm ni strative procedures preceded

them Sanmuels v. Meriwether, 94 F. 3d 1163 (8th Gr. 1996); Hroch

v. Gty of Omha, 4 F.3d 693 (8th Cr. 1993); Flatford v. Gty of

Monroe, 17 F.3d 162, 170 (6th Cr. 1994). On the other hand, a
divided panel of the Ninth CGrcuit held that a warrant was
necessary before city officials could enter private property to

sei ze previously-condemmed autonobiles. Conner v. Cty of Santa

Ana, 897 F.2d 1487, 1495 (9th Cr. 1990). W disagree with Conner
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for reasons stated in Judge Trott’s dissent, 897 F.2d at 1494-98,
and based on our evaluation of Fourth Amendnent reasonabl eness.

Al though the Cty did not have to obtain a warrant to
effectuate a valid seizure and demolition of the nuisance
structures, the fundanental Fourth Amendnent gquestion of
reasonabl eness remai ns, a question decided by bal ancing the public
and private interests at stake.

As the Suprenme Court has acknow edged, “the public
interest demands that all dangerous conditions be prevented or
abated.” Camara, 387 U. S. at 537, 87 S. C. 1735. Regul ation of
nui sance properties is at the heart of the municipal police power.
It is emnently reasonable for a city to prescribe m ni nrumproperty
mai nt enance standards to protect the public and to nmaintain
adj acent | and val ues. Nevertheless, a city may not arbitrarily

enter abatenent orders or declare the exi stence of nuisances with

14 Wi | e t he Suprene Court has not specifically deflned t he
scope of the police power, it has reaffirmed the *“classic
statenment” of the rule:

‘“To justify the Statein . . . interposing its authority
in behalf of the public, it nust appear, first, that the
interests of the public . . . require such interference;

and, second, that the neans are reasonably necessary for
the acconplishnment of the purpose, and not unduly
oppressive upon individuals.’ Even this rule is not
applied with strict precision, for this Court has often
said that ‘debatable questions as to reasonableness are
not for the courts but for the |egislature.

&ol dblatt v. Town of Henpstead, 369 U. S. 590, 594-95, 82 S. C
987, 990 (1962)(citations omtted).
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no underlying standards. Texas |aw forbids such actions, ! and t he
City’s ordinance exenplifies the state statutes’ «criteria.
Contrary to the |andowners’ argunent, Dallas’s m ninum standards
for property owners assure structural soundness, public health and
safety and hunman habitability. The Dallas ordinance is not
concerned with aesthetic or non-functional values. The ordi nance
falls well withinthe City’'s police power and thus within a sphere
that courts have traditionally been reluctant to invade.

Prescri ption of standards necessitates their enforcenent,
and it is also reasonable that nuisance abatenment be one of the
enforcenent nechanisns available to the Cty. Wile abatenent is
perm ssi ble, however, the Cty ordinance affords property owners
the opportunity to contest the determ nation of non-conpliance, to
repair their property, or to seek other renedies. Dal | as’ s
procedures include reasonable notice to and tinme limts upon
| andowners’ actions, nultiple hearing possibilities, flexible
remedies, and judicial reviewin state court under typical criteria
for review of admnistrative actions.?® That these standards
conport wth due process suggests the Fourth Anendnent

reasonabl eness of the URSB s final renedi al orders.

15 See generally, Tex. Loc. Govt. Code, Tit. 2, Subtitle D
ch. 54.

16 | ndeed, the grounds for state court judicial review are
nearly identical to those standards enpl oyed historically by courts
in review ng nuisance decisions, i.e. the decisions on which

plaintiffs seek to build the edifice of their warrant requirenent.
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Wth regard to the |landowners’ interests, the Fourth
Amendnent protects only those expectations of privacy that society

recognizes as “legitimate”. New Jersey v. T.L.O, 469 U S. 325,

338, 105 S. . 733, 741 (1984). *“What expectations are legitinmate
varies, of course, with context . . . [and] . . . may depend upon
the individual's l egal relationshipwth the State”. Vernonia, 515
US at 654, 115 S. C. at 2391. Because the Dallas nuisance
standards are straightforward and the adm nistrative procedure is
adequate, these property owners’ expectation of privacy in the
nui sance structures after the renmedial orders becane final was
severely di m ni shed. As vacant commercial properties, the
structures were not subject to the sane degree of privacy

protection as non-busi ness property. New York v. Burger, 482 U. S.

691, 700, 107 S. C. 2636, 2642 (1987); O Connor v. Otega, 480

usS 709, 725, 107 S. C. 1492, 1501 (1987). Further, nearly a
year had passed since the plaintiffs were informed of their
structures’ non-conpliance. Wiile they did defend thenselves
before the URSB, they nmade no significant progress in renedying
viol ati ons whose total repair cost was nearly $200,000. \Wereas
the I andowners in Soldal were the victins of non-judicial eviction
W t hout prior notice, these plaintiffs had anple notice and a ful

panoply of admnistrative renedies. Finally, since the rent
properties were uni nhabited, the denolition, unlike the eviction

carried out in Soldal, did not invade anyone’ s personal privacy.
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Requiring an admnistrative warrant of sone sort after
the URSB proceedings would not have enhanced the |andowners’
security or privacy. A Canara warrant could be sought ex parte; it
could be obtained solely on the basis of the conpleted
admnistrative record; no requirenents of pre- or post-warrant
notification of the Gty’'s intended acti ons were necessary. |If the
purpose of a warrant is to obtain sonme neutral review of the URSB
orders, this procedure is less protective of the |andowners than
existing judicial reviewin state court.

The ultimate test of reasonableness is fulfilled inthis
case by the Gty's adherence to its ordi nances and procedures as a

prelude to ordering the |andowners to abate their nuisance

structures. ' The Suprene Court originally extended an
adm nistrative warrant requirenent to civil investigations because
“t he basic purpose of [the Fourth] Amendnent . . . is to safeguard

the privacy and security of individuals against arbitrary i nvasi ons

by governnental officials.” Camara, 387 U S. at 528, 87 S. Ct. at

17 In reaching this conclusion, we do not ignore Soldal’s
mandat e that a particul ar governnent action may i nplicate nore than
one constitutional provision. Soldal, 506 U S at 70, 113 S. C
at 538. A particular nuisance determ nation mght be reviewable
under the Takings C ause or Substantive Due Process as well as the
Fourth Amendnent or Procedural Due Process standards. John Corp.
v. Gty of Houston, 214 F.3d 573 (5'" Cir. 2000). But the Fourth
Amendnent reasonabl eness of a seizure and denolition of nuisance
property will ordinarily be established when the substantive and
procedural safeguards inherent in state and nunicipal property
st andards ordi nances have been fulfilled. See Sanuels, 94 F. 3d at
1168.
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1730 (enphasis added); see also Marshall, 436 U S. at 312, 98 S
Ct. at 1820. Whatever else the Cty s enforcenent of its nunici pal
habitation code mght be, it is sufficiently hedged about by
publ i shed st andar ds, quasi-judi cial adm ni strative proceedi ngs, and
flexible remedies that it is not arbitrary. In the context of
reviewing civil admnistrative and regul atory enforcenent of |aws
enacted pursuant to the traditional police power, Fourth Armendnent
reasonabl eness nmeans non-arbitrariness. The Fourth Anendment was
not viol ated here. 8
CONCLUSI ON

For all these reasons, we conclude that the seizure and
denolition of the plaintiffs’ apartnent buildings, after those
structures were condemmed according to Cty ordinance and state
| aw, were reasonable under the Fourth Anmendnent. The judgnent

against the Gty is REVERSED

18 Cf. Soldal, 506 U.S. at 71, 113 S. . at 549 (“Assuning

that the [evicting] officers were acting pursuant to a court
order . . . a show ng of unreasonabl eness woul d be a | abori ous task
i ndeed.”). Likew se, we believe a showi ng of unreasonabl eness in
the face of the Gty s adherence to its ordinance is a “l aborious
task indeed.”
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DENNI'S, Circuit Judge, with whom WENER, BENAVI DES and STEWART,
Circuit Judges, join in Part | only, dissenting:

The en banc mjority reaches the conclusion that, while
bi ndi ng Suprene Court precedent interpreting the Fourth Anendnent’s
proscription of unreasonable searches would clearly require the
URSB t o secure a warrant froma neutral judicial officer to conduct
an inspection of the two apartnent buildings in the absence of
consent or exigent ci rcunst ances, the Fourth Anmendnent’s
proscription of unreasonabl e sei zures, as illum ned by the sane and
addi tional Suprene Court precedent, does not require the URSB to
secure such a warrant before denolishing the sane apartnent
bui | di ngs. Unable to square this anomalous result with the
| anguage of the Fourth Anmendnent or Suprene Court jurisprudence,
| dissent.

| . FOURTH AMENDVENT

A. Canara, Soldal, and Freeman

The Freenman panel majority holding that the URSB viol ated the
owners’ Fourth Anmendnent rights correctly follows the Suprene

Court’s Fourth Amendnent decisions in Soldal v. Cook County, 111.,

506 U.S. 56 (1992), and Camara v. Mun. Court of San Franci sco, 387
U S. 523 (1967).

In Frank v. Maryland, 359 U S. 360 (1959) (5-4 decision),

overruled by Camara, 387 U. S. at 523 (1967), the Court upheld, by

a five-to-four vote, a state court conviction of a honeowner who
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refused to permt a municipal health inspector to enter and i nspect
his prem ses without a search warrant. In his majority opinion

Justice Frankfurter suggested that the individual and his private
property are fully protected by the Fourth Anendnent only when the
i ndi vidual is suspected of crim nal behavior, and that a warrant is
not required for an admnistrative inspection because the “power
[to inspect dwellings to nmaintain comrunity health] would be
greatly hobbled by the blanket requirenent of the safeguards
necessary for a search of evidence of crimnal acts.” 1d. at 372.

In Camara, 387 U. S. at 534, the Court expressly overrul ed

Frank v. Maryl and, hol di ng that under the Fourth Amendnent a | essee
of the ground floor of an apartnent building had a constitutional
right to insist that San Francisco Departnent of Public Health
Housi ng Code inspectors obtain a judicial warrant to inspect his
prem ses, and that he could not be constitutionally convicted for
refusal to consent to the inspection. The Dallas URSB advances the
sane “public necessity” argunents in support of warrantless, non-
exi gent sei zures and destruction of private property that the Court
firmy rejected as insufficient to wuphold San Francisco' s
warrant | ess, non-exigent housing code inspections in Camara. San
Franci sco argued that (i) the ordinances authorizing inspections
are hedged with safeguards and the inspector’s decision to enter
must conply with the standard of reasonableness even if he my

enter without a warrant, id. at 531; (ii) the warrant process could
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not function effectively in this field, id. at 532; and (iii) the
public interest demands warrantl ess adm nistrative searches as the
only effective neans of enforcing mninum fire, housing, and
sanitation standards, id. at 533. As Justice Wite, witing for
the Camara majority, explained:

I n our opinion, these argunents unduly di scount the
pur poses behi nd t he warrant machi nery cont enpl at ed by t he
Fourth Anendnent. Under the present system when the
i nspector demands entry, the occupant has no way of
knowi ng whether enforcenent of the nunicipal code
i nvol ved requires inspection of his prem ses, no way of
knowing the lawful limts of the inspector’s power to
search, and no way of knowi ng whether the inspector
hi msel f is acting under proper authorization. These are
guestions which nmay be reviewed by a neutral magistrate
W t hout any reassessnent of the basic agency decisionto
canvass an area. . . . W sinply cannot say that the
protections provided by the warrant procedure are not
needed in this context; broad statutory saf eguards are no
substitute for individualized review, particularly when
those safeguards may only be invoked at the risk of a
crimnal penalty.

It has nowhere been urged that fire, health,
and housing code inspection prograns could not achieve
their goals within the confines of a reasonabl e warrant
requi renent. Thus, we do not find the public need
argunent di spositive.

In sunmary, we hold that adm nistrative searches of
the kind at issue here are significant intrusions upon
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the interests protected by the Fourth Amendnent, that
such searches when authorized and conducted w thout a
warrant procedure |ack the traditional safeguards which
the Fourth Anmendnent guarantees to the individual, and
that the reasons put forth in Frank v. State of Maryl and
and in other cases for upholding these warrantless
searches are insufficient to justify so substantial a
weakeni ng of the Fourth Amendnent’s protections.
Id. at 532-34.

Thus, Camara held that, in the absence of consent or an
energency situation, the Fourth Armendnent requires that a warrant
be issued by a judicial officer before a governnent entity may
i nspect private property to enforce mninmum health and safety
standards for the prevention of “fires and epi dem cs” or “unsightly
condi tions adversely affect[ing] the econom c val ues of nei ghbori ng
structures.” 1d. at 534, 535, & 539-40.

In the second part of its opinion, the Court in Canara
di scussed the type of “probable cause” required for a warrant to
enter and inspect private property. The Court concluded that “‘a
health official need [not] show the sanme kind of proof to a
magi strate as one must who would search for the fruits or
instrunmentalities of crine.”” 1d. at 538 (quoting Frank, 359 U S.
at 383) (Douglas, J., dissenting)). Instead, the satisfaction of
reasonabl e |l egi slative or adm ni strative standards for inspections
may be used to show “probabl e cause,” such as the passage of tine,

the nature of the buildings, the condition of the entire area, or

29



ot her factors not necessarily dependent upon specific know edge of
the condition of a particular dwelling. See id. “[R]easonabl eness
is still the ultimte standard. If a valid public interest
justifies the intrusion contenplated, then there is probabl e cause
to issue a suitably restricted warrant.” 1d. at 539.1%°

In Soldal, 506 U. S. at 61, the Court held that the presence of
deputy sheriffs for the purpose of forestalling the Soldal famly’s
resistance while a trailer park operator seized and renoved the
famly' s house trailer fromthe park, without a warrant, eviction
judgnent, other judicial order, or exigent circunstances, clearly
inplicated the Soldals’ Fourth Amendnent rights. |n an unani nous
opi nion by Justice Wiite, the Court rejected the Seventh GCrcuit’s
narrow readi ng of the Anmendnent, which the Crcuit construed as
safeguarding only privacy and liberty interests while |eaving
unprotected possessory interests when neither privacy nor |iberty
is at stake. Id. at 62. The Court held that “[t]he Amendnent
protects the people from unreasonable searches and seizures of
‘“their persons, houses, papers, and effects.’” This | anguage surely
cuts against the novel holding below and our cases unm stakably

hol d that the Amendnent protects property as well as privacy.” 1d.

¥991n See v. City of Seattle, 387 U. S. 541 (1967), decided the
sane day as Camara, the Court held that the Fourth Amendnent
forbids warrantl ess i nspecti ons of commercial structures as well as
private residences. “[T]he basic conponent of a reasonabl e search
under the Fourth Anmendnent-that it not be enforced wthout a
suitabl e warrant _procedure—-is applicable in this context, as in
others, to business as well as to residential premses.” |d. at
546.
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The Court pointed to its decisions explaining that a “sei zure” of

property occurs when there is sone neaningful interference with
an individual’s possessory interests in that property,’” id. at 61

(quoting United States v. Jacobsen, 466 U.S. 109, 113 (1984)), and

concluded: “We fail to see how bei ng uncerenoni ously di spossessed
of one’s hone in the manner alleged to have occurred here can be
viewed as anything but a seizure invoking the protection of the
Fourth Amendnent.” 1d.

The Court in Soldal stopped short of deciding whether the
sei zure was a viol ation of the Fourth Amendnent because the Seventh
Crcuit had failed to reach that issue due to its incorrect
deci sion that there had been no “seizure.” A careful reading of
the Court’s unani nous Sol dal opinion, however, strongly suggests
that a violation had occurred under Fourth Amendnent |aw because
(1) the dispossession of the Soldals of their trailer hone was a
“seizure” because it was a “neaningful interference” with their
possessory interest, id. at 61, not an insignificant interference
associated with a “garden-variety” |andlord-tenant or comrercia
dispute, id. at 72; (2) the deputies were acting under color of
state lawin assisting in the seizure, id. at 60 n.6 & 71; (3) the
officers were not acting pursuant to a warrant or other judicia
order, id. at 58 and 71; (4) there was no probable cause to

associ ate the seized property with crimnal activity, id. at 68;
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and (5) there was no energency situation because the seizure could
have “properly awaited the state court’s judgnent,” id. at 71

The Court noted that the Seventh Circuit had correctly
acknow edged that, under the Suprene Court’s precedents, the Fourth
Amendnent’ s protection applies inthe civil as well as the crim nal
cont ext . Id. at 67. But the Suprene Court concluded that the
Circuit had erred when it seemngly construed the Amendnent to
protect only against seizures that are the outcone of a search
Id. at 68. “[Qur cases are to the contrary and hold that sei zures
of property are subject to Fourth Anmendnent scrutiny even t hough no
search within the neaning of the Anmendnent has taken place.” |[|d.
The Suprene Court expl ained that the Seventh Circuit’s construction
of the Fourth Amendnent to protect only against seizures that are
the outcone of a search is at odds with the Suprenme Court’s plain-
vView cases in which seizures of property are subject to Fourth
Amendnent scrutiny even though no search within the neani ng of the

Amendnent has taken pl ace. ld. at 68 (citing United States V.

Jacobsen, 466 U.S. at 120-25; United States v. Pl ace, 462 U. S. 696,

706-07 (1983); Cardwell v. Lewis, 417 U S. 583, 588-89 (1974)).

“For the plain-view cases clearly state that, notw thstandi ng the
absence of any interference wth privacy, seizures of effects that
are not authorized by warrant are reasonable only because there is
probabl e cause to associate the property with crimnal activity.”

ld. at 69.
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Significantly, the Court also nade it clear that the Fourth
Amendnent protections are triggered when a governnent entity sei zes
a building to enforce conpliance wi th housi ng regul ati ons, stating:

In our view, the reason why an officer mght enter a
house or effectuate a seizureis wholly irrelevant to the
t hreshol d question whether the Amendnent applies. Wat
matters is the intrusion on the people s security from
governnental interference. Therefore, the right agai nst
unr easonabl e seizures would be no | ess transgressed if
the seizure of the house was undertaken to coll ect
evi dence, verify conpliance with a housing regulation

effect an eviction by the police, or on a whim for no
reason at all. As we have observed on nore than one
occasion, it wuld be “anomalous to say that the
i ndi vidual and his private property are fully protected
by the Fourth Amendnent only when the individual 1is
suspected of crimnal behavior.”

Id. at 69 (quoting Camara, 387 U.S. at 530).2°
Finally, the Court in Soldal characterized as *exaggerated”
the fears of the Seventh G rcuit and Cook County that applying the

Fourth Anmendnent in this context will federalize areas of | aw

traditionally the concern of the states, such as routine

20 See also United States v. Jacobsen, 466 U S. at 125 n.28
(relied on promnently in Soldal, in which the Court issued the
follow ng caveat: “OF course, where nore substantial invasions
[than taking a trace of powder for a chemcal test] of
constitutionally protected interests are involved, a warrantless
search or seizure is unreasonable in the absence of exigent
circunstances.” (citing Steagald v. United States, 451 U S. 204
(1981); Payton v. New York, 445 U. S. 573 (1980); Dunaway V. New
York, 442 U.S. 200 (1979); United States v. Chadwi ck, 433 U S 1
(1977))).
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repossessi ons, negligent actions of public enpl oyees that interfere
wWth individuals’ right to enjoy their hones, and the like. 1d. at
71. The Court’s opinion expressly or inpliedly indicates several
reasons for this conclusion: (1) activities by state actors such as
repossessions or attachnents that involve entry into the hone,
intrusion on individuals® privacy, or interference with their
i berty, have | ong been recogni zed as inplicating Fourth Arendnent
rights; (2) if the state action does not involve privacy or |iberty
interests, “‘reasonableness is still the ultimate standard[. If a
valid public interest justifies the intrusion contenplated, then
there is probable cause to issue a suitably restricted search

warrant.]’” Id. (quoting Camara, 387 U. S. at 539) (bracketed

mat eri al added. See Camara, 387 U S. at 539). Thus, generally

speaking, a state officer will not violate the Fourth Amendnent
when his acts under color of law are (a) pursuant to a warrant or
other judicial or court order, see id.; (b) 1in enmergency

situations, see Camara, 387 U S. at 539; or (c) insignificant

interferences associated with “garden variety” comercial or
| andl ord-tenant disputes, Soldal, 506 U . S. at 72, rather than “sone
meani ngful interference wwth an individual’s possessory interests
in. . . property.” Id. at 61 (quoting Jacobsen, 466 U S. at 113).
For these reasons, it is evident that, if the Court in Soldal had
been required to reach the issue, it would have concluded that the

sei zure in which the Sol dal s were “uncer enoni ously di spossessed” of



their trailer home, wthout a warrant, eviction judgnent, or other
judicial order, and in the absence of any energency, was a
violation of the Soldals’ Fourth Anendnent rights.?!

Correspondi ngly, the Dallas URSB' s seizure and
destruction of the private property owners’ edifices were
“meani ngful interferences” with their possessory interestsintheir
bui Il dings, not a “garden-variety” commercial or |andlord-tenant
controversy. On the contrary, it was a seizure and destruction of
private property that was at | east as invasive as the renoval of a
house trailer from a trailer park or the seizure of a building
“undertaken to collect evidence, verify conpliance with a housing
regul ation, effect an eviction by the police, or on a whim for no
reason at all.” Soldal, 506 U S. at 69. Consequently, the
adm ni strative seizures and denolitions by the URSB at i ssue in the
present case were significant intrusions upon the interests of
private property owners protected by the Fourth Amendnent, and such
sei zures and denolitions by the URSB, a governnent entity acting
under color of state law, not pursuant to a judicial warrant or

court order, and not in an energency situation, are clear

2L On remand, in light of the Suprenme Court’s decision, the
district court concluded that the defendants were not entitled to
qualified immunity. “Because we determne that plaintiffs
al l egations support an inference that the defendants were aware of
circunstances nmking their actions unreasonable, and hence,
illegal, we refuse to dismss the action.” Soldal v. County of
Cook, No. 88C7654, 1993 W 199050, *5 n.1 (N.D. Ill. June 10,
1993) .
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violations of the Fourth and Fourteenth Anendnents. See Canar a,

387 U.S. at 534; Soldal, 506 U S. at 66-67.

B. This Court Is Bound By Canmara and See, Not Frank v. Maryl and

A Federal Court of Appeals is bound by the decisions of the
Suprene Court, even if the internedi ate appel |l ate judges think that

a Suprene Court decision is unsound or in error. See Thurston

Mbtor Lines, Inc. v. Jordan K. Rand, Ltd., 460 U S. 533, 535

(1983); Hutto v. Davis, 454 U S. 370, 375 (1982); Jaffree v.

Wal | ace, 705 F.2d 1526, 1532-33 (11" Cir. 1983)(citing and quoting

Stell v. Savannah- Chatam County Bd. of Educ., 333 F.2d 55, 61 (5'"

Cir. 1964), overruled in part on other grounds by United States v.

Jefferson County Bd. of Educ., 380 F.2d 385 (1967)); United States

v. Twin Gty Power Co. of Georgia, 253 F.2d 197, 205 (5'" Cir.

1958); Marcello v. Ahrens, 212 F.2d 830, 839 (5'" Cir. 1954), aff’d,

349 U. S. 302 (1955). Accordingly, this court nust follow Canara
and See, which held that, because of the Fourth Amendnent,
admnistrative entry or invasion of private residential or
commerci al property, wthout consent or an energency situation, may
only be conpelled within the framework of a suitable judicia
war r ant procedure.

Neverthel ess, the nmajority concludes that the district court
and the panel Fourth Amendnent majority were wong i n hol ding that
the URSB viol ated the building owners’ Fourth Anendnent rights by

sei zing and destroying their private property w thout consent or a
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warrant and in the absence of exigent circunstances. Thi s
conclusion is based on a comon thene, (i) that the Fourth
Amendnent does not require a judicial warrant procedure to protect
i ndividuals from neaningful interferences with their possessory
interests in private property by governnmental entities; (ii)
instead, the Anmendnent only protects such individuals by the
deterrent effects of reparations under 8 1983 if it is determ ned
ex post facto that private property was seized or destroyed
“unreasonably” according to a standard of reasonableness or a
bal anci ng of private and public interests. In effect, the mpjority
seens to think that the warrant requirenents of Canara and See have

been overruled and Frank v. WMiryland' s warrantl ess standard of

reasonabl eness has been resurrected in their place.
Simlarly, the majority’s reasoni ng erroneously suggests that

Justice Wiite' s references in part |1l of Soldal to Canara and New

Jersey v. T.L.O, 469 U S. 325 (1985), sonehow signal approval of

warrantless seizures of private property, wthout consent or
exi gent circunstances, by officers acting under color of law, so
long as the officers conply wth a standard of reasonabl eness
reflecting a careful balancing of public and private interests.
The passage containing those references, part of Justice Wite's
explanation that Soldal’s interpretation of the Fourth Amendnent
involves little or no risk of federalizing state | aw, states:

More significantly, “reasonabl enessis still theultinmate
st andard” under the Fourth Amendnent, Camara, supra, 387
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UusS, at 539, 87 S. ., at 1736, which neans that
numer ous sei zures of this type w | survive
constitutional scrutiny. As is true in other
ci rcunst ances, the reasonableness determnation wll
reflect a "careful bal ancing of governnental and private
interests." T.L.O, supra, 469 U.S., at 341, 105 S. C .,
at 742. Assumi ng, for exanple, that the officers were

acting pursuant to a court order, as in Specht v. Jensen,
832 F.2d 1516 (CA10 1987), or Fuentes v. Shevin, 407
US 67, 92 S.C. 1983, 32 L.Ed.2d 556 (1972), and as
of ten woul d be the case, a show ng of unreasonabl eness on

t hese facts woul d be a | aborious task i ndeed. Cf. Sinmms
v. Slacum 3 Cranch 300, 301, 2 L.Ed. 446 (1806). Hence,
while there is no guarantee against the filing of
frivolous suits, had the ejection in this case properly
awai ted the state court's judgnent it is quite unlikely
that the federal court woul d have been bothered with a 8
1983 action alleging a Fourth Anendnent viol ation.
Soldal, 506 U.S. at 71

A careful reading of the conpl ete passages fromwhich Justice
White quoted in the forgoi ng paragraph shows that he, as the author

of Camara, T.L.O ., and Soldal, did not in any of those passages

suggest dispensing with the warrant procedure. To the contrary, he
consistently repeated the idea he expressed for the Court in
Camara, “that a health official need not show the sanme kind of
proof to a magistrate to obtain a warrant as one nust who would
search for the fruits or instrunentalities of crinme.” Camara, 387
U S at 538. Later in Camara, in the passage partially quoted in

Sol dal, Justice Wiite stated: “The warrant procedure is designedto
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guarantee that a decision to search private property is justified
by a reasonabl e governnental interest. But reasonableness is stil
the ultimate standard. |If a valid public interest justifies the
intrusion contenplated, then there is probable cause to issue a
suitably restricted search warrant.” 1d. at 539. The sane day in
See, he expressed these ideas in a different way:

The agency’s particul ar demand for access will of course
be neasured, in terns of probable cause to issue a
warrant, against a flexible standard of reasonabl eness
that takes into account the public need for effective
enforcenent of the particular regulation involved. But
the decision to enter and i nspect will not be the product
of the unreviewed discretion of the enforcenent officer
in the field.
See, 387 U S at 545 (footnote omtted). Hs full sentence

describing the flexible probable cause concept in T.L.O. , reads:
“Where a careful bal ancing of governnental and private interests
suggests that the public interest is best served by a Fourth
Amendnent standard of reasonabl eness that stops short of probable
cause, we have not hesitated to adopt such a standard.” T.L.O,
469 U. S. at 341.

Justice Wiite also wote for the Suprene Court in Marshall v.

Barlow s, Inc., 436 U S. 307, 325 (1978), which held that, under

the warrant cl ause of the Fourth Amendnent, the Cccupati onal Safety
and Health Act (OSHA) is unconstitutional to the extent that it

woul d permt inspections of private businesses by OSHA i nspectors
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W thout a warrant or its equivalent. He began by reaffirm ng that
“[t] he Warrant C ause of the Fourth Anmendnent protects commerci al
buildings as well as private hones”, id. at 311, and that,
accordingly, “warrantl ess searches are general ly unreasonabl e, and
that this rule applies to comercial premses as well as hones.”
Id. at 312. Justice Wiite then discussed Canara and See, and then
concluded “that unless sone recognized exception to the warrant

requi renent applies, See v. Gty of Seattle would require a warrant

to conduct the inspection sought in this case.” Id. at 313.
Because of the absence of a recognized exception to the warrant
requi renent — such as pervasively regul ated businesses in which
entrepreneurs voluntarily choose to subject thenselves to the ful
arsenal of governnental regul ation thereby precluding a reasonabl e
expectation of privacy (which is clearly the exception and not the
rule) — without a warrant a governnent inspector “stands in no
better position than a nenber of the public.” 1d. at 313-15.

Most inportant, in Marshall, Justice Wite expressly rejected
the Secretary of Labor’s argunent that “the enforcenent schene of
the Act requires warrantl ess searches, and that the restrictions on
search discretion contained in the Act and in its regul ations
al ready protect as nmuch privacy as a warrant would.” 1d. at 315.
These are precisely the argunents advanced by the Cty of Dallas
and accepted by the mpjority in this case. In fact, as the

foll ow ng passage aptly denonstrates, these argunents take out of
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context Soldal’s quotation from Canara (“reasonabl eness is still
the ultimate standard”) and attribute to it a neaning explicitly
rejected by Justice Wite:

The Secretary t her eby asserts t he act ual
reasonabl eness of OSHA searches, whatever the genera
rule against warrantless searches m ght be. Because
“reasonabl eness is still the ultimate standard,” Canara
v. Municipal Court, 387 U.S., at 539, 87 S.C., at 1736,
the Secretary suggests that the Court decide whether a

warrant is needed by arriving at a sensible balance
between the admnistrative necessities of OSHA
i nspections and the increnental protection of privacy of
busi ness owners a warrant woul d afford. He suggests that
only a decision exenpting OSHA inspections from the
warrant clause would give “full recognition to the
conpeting public and private interests here at stake.”
| bi d.

We ar e unconvi nced, however, that requiring warrants
to inspect wll inpose serious burdens on the inspection
systemor the courts, will prevent inspections necessary
to enforce the statute, or will nmake theml| ess effective.

Id. at 315-16.

Mor eover, Justice Wi te makes crystal cl ear t hat
“reasonabl eness” afforded by the statutory schene may substitute
for probable cause to issue the warrant, but it may not substitute
for the warrant itself:

Whet her the Secretary proceeds to secure a warrant

or other process, wth or wthout prior notice, his
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entitlenent to inspect wll not depend on his
denonstrati ng probable cause to believe that conditions
in violation of OSHA exist on the prem ses. Pr obabl e
cause in the crimnal |law sense is not required. For
purposes of an admnistrative search such as this,
probabl e cause justifying the issuance of a warrant may
be based not only on specific evidence of an existing
violation but also on a showing that “reasonable
| egislative or adm ni strative standards for conducti ng an

i nspection are satisfied wth respect to a
particul ar [establishnment].” Camara v. Muinicipal Court,
387 U.S., at 538, 87 S.Ct., at 1736. . . . W doubt that
t he consunpti on of enforcenent energies in the obtaining

of such warrants will exceed nmanageabl e proportions.
ld. at 320-21 (footnote omtted)(bracketed text in original).

Finally, Justice Wite rejected the notion “that the
incremental protections afforded the enployer’s privacy by a
warrant are so marginal that they fail to justify the
adm nistrative burdens that nmay be entailed.” [d. at 322.

The authority to make warrantl ess searches devol ves
al nost unbridled discretion upon executive and
admnistrative officers, particularly thoseinthefield,
as to when to search and whomto search. A warrant, by
contrast, woul d provi de assurances froma neutral officer
that the i nspectionis reasonabl e under the Constitution,
is authorized by statute, and is pursuant to an
adm ni strative pl an containing specificneutral criteria.

Id. at 323(footnote omtted).

Agai nst this background, it is clear that Justice Wiite in the

Sol dal paragraph quoting parts of the Canmara and T.L.QO passages
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did not inpliedly or silently overrule the principal holding of
Camara that significant adm nistrative intrusions require a warrant
procedure, in the absence of consent or an energency.?? Read within

the context of the passages fromCanara, See, Marshall, and T.L.Q ,

describing the flexible standard of reasonableness, it is clear
that in that Soldal paragraph Justice Wite nerely expressed the
opinion that it wll be difficult to show a Fourth Amendnent
violation when an officer seizes property pursuant to a court
order, if the order was neasured and issued according to a
reasonabl e standard based on a careful balancing of public and
private interests. This neaning is borne out by the citation in
the Sol dal paragraph calling upon the reader to reference Sims v.
Slacum 3 Cranch 300, 301, 7 U S. 300, 306-07 (1806), in which
Chi ef Justice Marshal |l stated:
The judgnents of a court of conpetent jurisdiction,
al t hough obt ai ned by fraud, have never been consi dered as

absol utely void; and, therefore, all acts perforned under

22 In summary, we hold that admnistrative
searches of the kind at 1issue here are
significant intrusions upon the interests
protected by the Fourth Amendnent, that such
sear ches when aut hori zed and conduct ed w t hout
a warrant procedure lack the traditional
saf eguar ds whi ch t he Fourth Amendnent
guarantees to the individual, and that the
reasons put forth in Frank v. Maryland and in
ot her cases for upholding these warrantless
searches are insufficient to justify so
subst anti al a weakening of the Fourth
Amendnent protections.

Camara, 387 U.S. at 534.
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them are valid so far as respects third persons. A

sheriff who Ilevies an execution under a judgnent

fraudul ently obtained, is not a trespasser, nor can the

person who purchases at a sal e under such an execution,

be conpelled to relinquish the property he has purchased.
7 U S at 306-07.

In short, Camara, See, Murshall, T.L.O, and Soldal al

i ndicate that under certain circunstances a flexible standard of
reasonabl eness can substitute for the kind of probable cause that
must be shown by | aw enforcenent officers to obtain a warrant to
search for crimnal evidence; they do not support the notion that
reasonabl eness can substitute for the judicial warrant that is
required before an adm nistrative search or seizure of private
property w thout consent or an energency situation.

This court cannot legitimtely overrule or disregard Camara
and See, which require a warrant before a nmunicipality can effect
a search or seizure of private residential or comrercial property
W t hout consent or energency circunstances under health, safety,
and building regulations, even if a flexible probable cause or
reasonabl eness standard has been net.

The | anguage upon which the majority relies in arguing that
Camara and See are inapplicable is taken out of context fromthe
“special, beyond normal, |aw enforcenent needs” cases that are

i napposite here. The cases the majority cites--Vernonia Sch. D st.




v. Acton (suspicionless randomdrug testing of high school athletes

in a particular exigent factual situation); Giffin v. Wsconsin

(reasonabl e grounds search without a warrant of probationer within
| egal custody under state law pursuant to a state regulation

aut horizing such warrantless searches); New Jersey v. T.L.O

(search of student’s purse on suspicion of violation of school rule
agai nst snoking)--are those in which the Court has “permtted
exceptions when °‘special needs, beyond the normal need for |aw
enforcenent, make the warrant and probabl e-cause requirenent

i npracti cabl e. Vernonia Sch. Dist. v. Acton, 515 U S. 646, 653

(1995) (citing Giffin v. Wsconsin, 483 U S. 868, 873 (1987)).

The Court in those cases clearly limted the “special needs”

exception to the warrant requirenent to special situations in

crimnal law enforcenent: “A State’'s operation of a probation
system |like its operation of a school, governnent office or
prison, or its supervision of a regulated industry, |ikew se

presents ‘special needs’ beyond nornmal |aw enforcenent that may
justify departures from the usual warrant and probable cause

requirenents.” Giffin, 483 U S. at 873-74; see also Chandler v.

MIler, 520 U.S. 305 (1997) (Ceorgia’ s requirenent that candi dates
for state office pass drug test did not fit within closely guarded
speci al needs cat egory of constitutionally perm ssi bl e

suspi ci onl ess searches ); United Teachers of New O leans v. Ol eans

Parish Sch. Bd., 142 F.3d 853 (5'" Cir. 1998) (school board’'s rules
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vi ol at ed Fourth Anmendnent i nasnuch as no speci al needs exception to
requi renment of individualized suspicion of wongdoing applied).

The present case is not a crimnal |aw enforcenent case, nuch
| ess a “speci al needs, beyond the normal need for |aw enforcenent”
case, and it is certainly not a case in which the warrant
requi renent is inpracticable. The mgjority’s rejection of the
warrant requirenment in this case makes it difficult to say that it
exists at all in the Fifth Crcuit, except for few persons whose
crimnal convictions are reversed because the violation of their
Fourth Anmendnent rights was so flagrant as to anmount to harnful
reversible error.

C. This Grcuit and O hers

In concluding that the URSB violated the owners’ Fourth
Amendnment rights, the Freeman panel Fourth Anmendnent majority
decision followed the controlling precedent of this GCrcuit, and
this decision does not conflict wth what is the controlling
precedents of other circuits.

In United States v. Paige, 136 F.3d 1012, 1021 (5'" Cir. 1998),

this court recogni zed that “[t] he Suprenme Court recently nade cl ear
that the protection afforded by the Fourth Arendnent extends to an
individual’s possessory interests in property, even if his
expectation of privacy in that property has been conpletely
extinguished.” (citing Soldal, 506 U. S. at 62-63). This court in

Pai ge al so observed that “[g]enerally, ‘seizures conducted outside
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the judicial process, wthout prior approval by a judge or
magi strat e, are per se unr easonabl e under t he Fourth
Amendnent —subj ect only to a few specifically established and wel |

del i neated exceptions.’”” 1d. at 1022 (quoting Mnnesota V.

D ckerson, 508 U. S. 366, 372 (1993)). The Freeman Fourth Anendnent
majority applied Paige's teachings fromthe Suprenme Court cases of

United States v. Jacobsen, 466 U S. 109, and United States v.

Pl ace, 462 U.S. 696, to conclude that the URSB sei zures do not fal

within an exception to the warrant requirenent fashioned in those
cases because the seizures were not |lawful and tenporary in their
i nception, the seizures did not have a de minims inpact on the
owners’ property interests, and it could not be said that the
saf eguards of a warrant would have only mnimally advanced Fourth

Amendnent interests. Freenan v. City of Dallas, 186 F.3d 601, 606

(5th Gr. 1999).
The Freenman Fourth Anmendnent majority i s not inconsistent with
the other Crcuits’ |leading cases although it is at odds with an

Eighth Grcuit case. In Flatford v. Gty of Mnroe, 17 F.3d 162,

170 (6'" Cir. 1994), the Sixth Circuit held that under the Fourth
Amendnent the plaintiffs “were entitled to pre-eviction judicial
oversight in the absence of energency circunstances.” That court
also found that the eviction had been predicated upon exigent

ci rcunst ances. ld. at 170-71. In HHoch v. Gty of Omha, 4 F.3d

693, 697 (8" Cir. 1993), the E ghth Crcuit held that the
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defendants’ actions in inplenenting the Cty’s condemati on order
did not constitute an unreasonable seizure in violation of Hoch's
Fourth Amendnent rights. The Hroch court pointed out that a state
court had denied an i njunction so that there was judicial oversight
of the condemmation process which provided “a constitutionally
adequate substitute for a warrant.” Id. at 696-97 (citing and

quoti ng Donovan v. Dewey, 452 U S. 594, 603 (1981)). In Conner v.

City of Santa Ana, 897 F.2d 1487, 1492 (9" Cir. 1990), the Ninth

Circuit held that a search and sei zure of the Conners’ property to
abate a known nuisance wthout any judicial authorization was
i nperm ssi ble under the Fourth Anmendnent. Al t hough Conner was
deci ded before Soldal, it is consistent wth that decision because
it relied on Canara, and Soldal did not change Canmara; rather,
Sol dal only reaffirnmed what had been established before, that the
Fourth Amendnent protects property as well as privacy and nay
protect property interests even when neither privacy nor libertyis

at stake. Soldal, 506 U S. at 62-71. In Sanuels v. Meriwether, 94

F.3d 1163, 1167-68 (8" Cir. 1996), however, the Eight Circuit
m sread Sol dal as overruling Camara sub silentio and repl acing the
warrant process required by Camara with a reasonabl eness bal anci ng
test. Soldal does not express or inply such an intention, however,
and it is absurd to attribute to Justice Wiite, the author of both

opinions, an intention to overrule Canara w thout saying so,
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particularly since he cites and quotes Camara promnently wth
approval in Soldal.

All of these circuit decisions, except Sanuels v. Meriwether,

are consistent with a correct reading of Camara, See, and Sol dal

which plainly indicate that, in the context of admnistrative
searches and sei zures, conpliance with reasonable |egislative and
adm ni strative standards nay serve as probabl e cause for a warrant,
but not as a substitute for the warrant procedure itself; see
Camara, 387 U. S. at 538, 545-46; Soldal, 506 U.S. at 71; although
not hi ng forecl oses pronpt i nspections, even without a warrant, that
the law has traditionally upheld in energency situations. See
Camara, 387 U.S. at 539.
D. Oher Argunents

A nunber of rationales are advanced by the majority that have
a fal se appearance of genuineness, but are really only variations
on their main thenme of contention:

(1) That only self-inposed reasonableness is required of a
governnental entity in seizing and razing buildings for urban
renewal , and the nunici pal procedures followed by the URSB assured
sufficient reasonabl eness in this case. This argunent is prem sed
upon two faulty propositions: (i) that Fourteenth Amendnent due
process of l|law and Fourth Anmendnent reasonabl eness anal yses are
fungi ble; and (ii) that Soldal sub silentio overruled Camara and

its warrant requirenent for adm nistrative searches and sei zures,
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thereby resurrecting Frank v. Maryland and its warrantless

reasonabl eness st andar d. Wth respect to (i), in Soldal, the
Suprene Court expressly rejected that proposition, stating that
“[clertain wongs affect nore than a single right and, accordingly,
can inplicate nore than one of the Constitution’s commands. Were
such nultiple violations are alleged . . . we examne each

constitutional provisioninturn.” 506 US. at 70; see also United

States v. Janes Daniel Good Real Prop., 510 U S. 43, 49-50 (1993)

(in considering clains that the sanme governnent conduct viol ated
both the Fourth Anendnent protections agai nst unreasonabl e sei zure
and the Fifth Amendnent protections of due process of law, the
Court stated that it has repeatedly rejected the view that the
applicability of one constitutional anendnent preenpts the
guar antees of another). Flatford, 17 F.3d at 170-71, does not
support the argunent either, because it, in effect, nerely
concl udes that both the Fourth Amendnent and Due Process standards
are rel axed where the conduct conplained of is justified by exigent
ci rcunst ances. Wth respect to (ii), as denonstrated earlier

Soldal, a unaninmous opinion by Justice Wite, building on and
citing with approval his own opinion for the court in Canmara

cannot reasonably be read to inplicitly or silently overrule
Camara’s core holding that, in the absence of consent or exigent

circunstances, admnistrative searches or seizures of private

50



houses or buildings without a judicial warrant violate the Fourth

Amendnent, and that Frank v. Maryland is expressly overrul ed.

(2) That the URSB is the functional equivalent of a neutral
and detached judicial officer. The fallacy of this contention is
self-evident. The URSB is an agency of the City of Dallas charged
wth the renediation — including the denolition--of structures
deened by it to constitute urban nuisances. The URSB's job is to
elimnate unsightly conditions adversely affecting the economc
val ue of nei ghboring property and the Cty's tax base. The URSB
cannot possibly serve effectively in this executive capacity and
act as a neutral and detached magi strate to safeguard the rights of
the owners whose buildings it determ nes should be razed. “Wen
the right of privacy nmust reasonably yield to the right of search
is, as a rule, to be decided by a judicial officer, not by a
pol i ceman or governnment enforcenent agent.” Canmara, 387 U S. at

529 (citing and quoting Johnson v. United States, 333 U. S. 10, 14

(1948)). This principle applies with equal force to the seizure
and destruction of real property by governnent enforcenent agencies
such as the URSB, because the decision to seize and destroy private
property under these circunstances, |like the decision to enter and
i nspect, “[can]not be the product of unreviewed discretion of the
enforcenent officer in the field.” Id. at 545, Rat her, the
“warrant machinery contenplated by the Fourth Anendnent” so

prom nently enphasi zed by Justice White i s necessarily adm ni stered
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by a “neutral magistrate.” See Camara, 387 U.S. at 532; Marshall,
436 U.S. at 323,
(3) That the warrant process would overburden the URSB. This

argunent was rejected firmy by the Suprenme Court in Canara, see

387 U.S. at 532, and again in Marshall, 436 U S. at 321. Mboreover,
the step of securing a warrant issued by a neutral and detached
judicial officer is not difficult or time consum ng. The property
owner benefits greatly from the safeguarding of his protected
interests that can only be provided by a neutral judicial officer’s
pre-execution approval of the seizure and denolition. In the
present case, as is typical, alnost a year passed between the
noti ces of nonconpliance and the ultimate denolition orders. Had
the URSB at the appropriate tine during this lengthy period
properly obtained a warrant for the seizure and denolition of the
owners’ buildings, it is alnost certain that the federal court
woul d not have been bothered with this § 1983 action alleging a
Fourth Amendnent viol ation.

(4) That Texas currently has no procedural mechanism for
judicial oversight of public nuisance abatenent. However, it
appears that such oversight is provided for by Texas |egislated
law. See Tex. CGov't. Code Ann. 88 24.08 (district court may hear
and determ ne any cause cogni zabl e by courts of |awor equity), and
24.011 (district court judge may grant all wits necessary to

enforce the court’s jurisdiction). Moreover, judicial oversight of
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public nui sance abatenent in the context of this case is required

by Texas jurisprudence. See Gty of Houston v. Lurie, 224 S. W2ad

871, 874 (Tex. 1949) (“It has been repeatedly held that the
gquestion whet her property is a public nui sance and may be condemed

as such is a justiciable question to be determ ned by a court.”);

Hart v. Cty of Dallas, 565 S.W2d 373, 379 (Tex.C v. App.-Tyler
1978, no wit) (whether the URSB or the city council nade the
determ nation that the house was a hazard to the health, safety,
and welfare of the citizens, “the Cty would have been w thout
authority to denolish the house in the absence of a judicial
determ nation that the house was a nuisance in fact.”). Moreover,
even if the Texas courts |acked express statutory or
jurisprudential authority to issue warrants for the search or
seizure of property, undoubtedly they are endowed wth such
authority by the Fourth Anendnent, the State Constitution, and
their inherent judicial powers.

1. DUE PROCESS

The plaintiffs cross-appealed the district court’s ruling
against their Fifth Arendnent claim | dissent fromthe en banc
majority’s decision, affirmng summary judgnent in favor of the
City of Dallas on the due process claimfor the sanme reasons that

| dissented fromthe panel’s decision. See Freenan, 186 F.3d at

612-14 (Dennis, dissenting).
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A governnental seizure of a person’s property inplicates two
explicit textual sources of constitutional protection, the Fourth

and Fi fth Anendnents. James Dani el Good Real Prop., 510 U. S. at

49-50; Soldal v. Cook County, 506 U. S. at 61, 70-71. Although the

decision in Janes Daniel Good Real Property was based upon the

procedural protections of the Fifth Arendnent’ s Due Process C ause,
the simlarly worded procedural protections of the Fourteenth
Amendnent’ s Due Process C ause apply with equal force to states and

nmuni ci palities.?

2The Suprene Court has held that the Fourteenth Anmendnent’s
Due Process Clause “legitimtely operates to extend to the citizens
and residents of the States the sane protection against arbitrary

state legislation, affecting life, liberty and property, as is
offered by the Fifth Amendnent against simlar |egislation by
Congress.” H bben v. Smth, 191 U S. 310, 325 (1903). O the

guarantees of the Fifth Anmendnent, only the grand jury clause has
been held not to be applicable to the states. 2 Ronald D. Rotunda
& John E. Nowak, Treatise on Constitutional Law 8§ 14.2, at 347-48
(2d ed. 1992) (citing Hurtado v. California, 110 U. S. 516 (1884)).
The Fifth Anmendnent prohibitions of conpul sory self-incrimnation
and doubl e j eopardy were nade applicable to the states in Malloy v.
Hogan, 378 U S. 1 (1964), and Benton v. Mryland, 395 U S 784
(1969), respectively. In addition, although the Fifth Amendnent’s
j ust conpensation provision has not “technically” been i ncorporated
against the states, “the Court has held that the fourteenth
anendnent due process guar ant ee provi des t he sane saf eguard agai nst
a state’s taking of property without just conpensation.” 2 Rotunda
& Nowak, supra, 8 14.2, at 350 (citing Chicago B. & Q R Co. V.
Chi cago, 166 U. S. 226 (1897)). See also Hurtado v. California, 110
US 516, 541 (1884) (Harlan, J., dissenting) (“[T]he 5th
[ amendnent] provided that ‘no person shall be deprived of |ife,
liberty or property, w thout due process of |law.’ This | anguage is
simlar to that of the clause of the 14'" anmendnment now under
exam nation. That simlarity was not accidental, but evinces a
pur pose to i npose upon the States the sane restrictions, in respect
of proceedings involving life, liberty and property, whi ch had been
i nposed upon the CGeneral Governnent.”).
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The City does not, and coul d not, dispute that the seizure and
destruction of the plaintiffs’ real property deprived them of
property interests protected by the Fifth and Fourteenth
Amendnents’ Due Process Clauses. The City argues, however, that a
hearing before a panel of the GCty's own U ban Rehabilitation
St andards Board afforded the plaintiffs all the process they were
due before their property was sei zed and destroyed. | believe that
in the absence of an extraordinary situation, which did not exist
in the present case, the Due Process C auses require that, before
a person is deprived of his real property by the governnent, he
must be given notice and an opportunity for a neani ngful hearing
before a neutral magistrate, and that there nust be a judicia
determ nation that the seizure is justified.

Wher e t he governnent seizes property not to preserve evi dence
of crim nal wongdoing but to assert ownership and control over the
property, its action nust also conply wth the procedural
protections of the Due Process O auses of the Fifth and Fourteenth

Amendnent s. James Daniel Good Real Prop., 510 U. S. at 50. The

Suprene Court’s precedents establish the general rule that Due
Process requires that, absent an extraordinary situation, a party
cannot invoke the power of the state to seize a person’s property
wthout a prior judicial determnation that the seizure is

justified. United States v. $8,850, 461 U S. 555, 562 n.12 (1983)

(citing Boddie v. Connecticut, 401 U S. 371, 378-379 (1971)); see
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also North Georqgia Finishing, Inc. v. Di-Chem Inc., 419 U S. 601

(1975); Fuentes v. Shevin, 407 U S. 67 (1972); Sniadach v. Famly

Fi nance Corp., 395 U. S. 337 (1974); Mtchell v. WT. G ant Co., 416

U S 600 (1974). Due Process also requires that individuals nust
recei ve notice and an opportunity to be heard before the governnent

deprives themof property. Janes Daniel Good Real Prop., 510 U. S.

at 48 (citing $8,850, 461 U.S. at 562 n. 12; Fuentes, 407 U.S. at

82; Sni adach, 395 U. S. at 342 (Harlan, J., concurring); Millane v.

Cent. Hanover Bank & Trust Co., 339 U S. 306, 313 (1950)).

In Janes Daniel Good Real Property, the Suprene Court held

that, in the absence of exigent circunstances, the Due Process
Cl ause requires the governnent to afford notice and a neani ngf ul
opportunity to be heard in an adversary hearing, to ensure the
requi site neutrality that must i nformgovernnental decisionnmaking,
before seizing real property subject tocivil forfeiture. 510 U S.
at 48, 53-56. The protection of an adversary hearing before a
neutral magistrate is of particul ar i nportance where t he governnent
has a direct pecuniary interest in the outcone of the proceeding.

ld. at 55-56. In Janes Daniel Good Real Property, the Suprene

Court enphasized that “[t] he constitutional limtations we enforce
in this case apply to real property in general, not sinply to
residences.” |1d. at 61.

Accordingly, the Due Process requirenents of notice, a

meani ngf ul adversary hearing before a neutral magistrate, and a
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judicial determnation of justification nust be afforded to a
person before his real property is seized and destroyed in order to
abate or rehabilitate an “urban nuisance.” |In a case such as the
present one, there is need for equally rigorous adherence to the
principles of Due Process as incivil forfeitures of real property.
The Cty of Dallas has pecuniary interests in the outcone of such
proceedings, e.g., justification for federal and state urban
renewal grants; enhancenent of the nunicipal tax base by pronoting
the replacenent of old buildings with new ones. The need for
saf eguards agai nst arbitrary, capricious, or unreasonabl e seizures
based on subjective standards nay be even greater in “urban
nui sance” or “urban rehabilitation” cases. Mor eover, a post-
sei zure hearing cannot provide any renedy i n such cases because the
destroyed property cannot be restored and the best evidence of
whet her the seizure was justified will have been denvolished al so.
It is not necessary to acconplish the Cty's legitinmate goals of
urban rehabilitation that an owner whose real property the Gty
proposes to destroy be deprived of an opportunity for a neani ngful
pre-sei zure adversary hearing before a neutral and inpartial judge
or nmagistrate. Requiring the Cty to postpone seizure and
destruction until after such a hearing and judicial determ nation
that the seizureis justified creates no significant admnistrative

burden. And any harm that results from delay is mnimal in
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conparison to the injury occasioned by the erroneous seizure and
destruction of real property. 1d. at 59.

[11. CONCLUSI ON

In summary, Canmara and See require a judicial warrant
procedure for the admnistrative search or seizure of private
property, except in consensual or energency situations. Sol da

does not overrule or nodify Camara or See; it sinply nmakes clear

that the Fourth Anendnent protects property as well as privacy and
liberty. The Freeman Fourth Amendnent majority correctly applied

Camara, See, and Soldal, and the other circuits’ decisions, except

for one, are not in conflict with that interpretation. Thus, |
woul d affirmthe judgnent against the City of Dallas.

Because the process used by the City of Dallas failed to neet
the requirenents of due process as dictated by the Fifth Anrendnent,
| would al so reverse the judgnent for the Gty of Dallas and woul d

grant summary judgnent in favor of the plaintiffs on this claim
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