REVI SED, Cctober 13, 1998

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-10912

JAMES C. FLANAGAN,

Peti ti oner- Appel | ant,
VERSUS
GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT

OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas

Septenber 1, 1998

Bef ore DeMOSS, PARKER, and DENNIS, G rcuit Judges.
DeMOSS, Circuit Judge:

Texas state prisoner Janes C. Flanagan appeals the district
court’s dismssal of his 28 U . S.C. § 2254 habeas corpus petition as
time-barred by the one year period of Ilimtation in the
Antiterrorismand Effective Death Penalty Act of 1996, Pub. L. No.
104-132, 110 Stat. 1214 (1996) ("AEDPA"'). W reverse and renmand

for further proceedings consistent with this opinion.

Janes C. Flanagan was convicted by a Texas state jury of



aggr avat ed possession of nore than 400 grans of cocaine in January
1989. The trial court sentenced Flanagan to ninety years
i mprisonment and inposed a $100, 000 fine. Flanagan's conviction
was affirmed on direct appeal. On Novenber 21, 1990, the Texas
Court of Crimnal Appeals refused Flanagan’'s petition for
di scretionary review. Flanagan did not file a petition for wit of
certiorari to the United States Suprene Court. Hence, Flanagan’s
convi ction becane final on or about February 19, 1991, ninety days
after judgnent was entered. Caspari v. Bohlen, 114 S. C. 948, 953
(1994); see also Mtley v. Collins, 18 F.3d 1223, 1225 (5th Cr
1994). Flanagan filed one state petition for habeas corpus, which
was denied without witten order on May 12, 1993.

Fl anagan filed this 8 2254 petition for federal habeas corpus
relief on April 24, 1997. He clains that his conviction was
obt ai ned wi t hout due process because he was called to testify on
his own behalf w thout being infornmed of his constitutional right
not to testify. See Jones v. Barnes, 103 S. C. 3308, 3312 (1983);
Mall oy v. Hogan, 84 S. C. 1489, 1493-94 (1964). The state filed
a notion to dismss Flanagan’s petition as tinme-barred by the one
year period of limtation in 28 U S. C. 8§ 2244(d). The district
court referred the matter to a magi strate judge, who reconmended
that the petition be dismssed. Flanagan filed objections to the
magi strate judge’'s report. The district court conducted a de novo
review, and then dismssed Flanagan’s 8§ 2254 petition as tine-
barr ed.

Fl anagan filed a tinely notice of appeal. Flanagan al so noved



for a certificate of appealability (COA) in the district court,
whi ch was deni ed. Flanagan then sought a COAin this Court, which
was granted as to the limted i ssue of whether Flanagan’s petition

was ti me-barred.

1.

Fl anagan filed this 8 2254 action after AEDPA's April 24, 1996
effective date. Hi s claimis therefore governed by the provisions
of that statute. Lindh v. Miurphy, 117 S. C. 2059, 2068 (1997).
AEDPA provides in pertinent part:

(d)(1) Al-year period of limtation shall apply to
an application for a wit of habeas corpus by a
person in custody pursuant to the judgnent of a
State court. The limtation period shall run from
the | atest of--

(A) the date on which the judgnent becane
final by the conclusion of direct review or the
expiration of the tine for seeking such review,

(B) the date on which the inpedinment to filing
an application created by State action in violation
of the Constitution or laws of the United States is
renmoved, if the applicant was prevented fromfiling
by such State action

(C the date on which the constitutional right
asserted was initially recognized by the Suprene
Court, if the right has been newly recognized by
the Suprene Court and nmade retroactively applicable
to cases on collateral review, or

(D) the date on which the factual predicate of
the claim or clains presented could have been
di scovered through the exercise of due diligence.

(2) The tinme during which a properly filed
application for State post-conviction of other
collateral review with respect to the pertinent



judgnent or claimis pending shall not be counted
toward any period of Ilimtation wunder this
subsecti on.
28 U.S.C. § 2244(d).
AEDPA severely constricts the tinme period allowed for filing
a federal habeas corpus action. Section 2244(d)(1)(A) sets forth
the general rule that a federal habeas petition nust be filed
within one year after the petitioner’s conviction becones final.
Section 2244(d)(2) provides that the tine period during which a
properly filed state habeas application is pending shall not be
counted agai nst the one year period. Section 2244(d)(1l) sets up
statutory exceptions which can, in appropriate cases, extend the
time for filing a federal habeas petition beyond the one year
period after final conviction if the state inposes an
unconstitutional inpedinent to the filing of a federal habeas
petition, if the Supreme Court recognizes a new constitutiona
right that is given retroactive effect, or if the petitioner is
unable through the exercise of due diligence to discover the
factual predicate of the petitioner’s federal habeas claim 28
US C § 2244(d)(1)(B), (© and (D). Prior to AEDPA, there was no
specific period of Ilimtation governing federal habeas corpus
petitions, aside fromthe |aches-like standard contained in Rule
9(a) of the Rules Governing Section 2254 Cases in the United States
District Courts. See Lonchar v. Thomas, 116 S. C. 1293, 1300-01
(1996); see also Brown v. Angel one, No. 96-7173, 1998 W. 389030 at
*1-2 (4th Cr. July 14, 1998). Under that standard, a “prisoner



could wait alnobst a decade to file his habeas petition wthout
violating Rule 9(a).” Angel one, 1998 W. 389030 at *2 (citing
Lochnar, 116 S. C. at 1300-01).

L1l

Flanagan clains that the one year statutory period of
limtation did not begin to run until Novenber 1996, because he
coul d not have di scovered the factual predicate of his claimprior
to that tine. See 28 U.S. C. § 2244(d)(1)(D). I f Flanagan is
correct, then his 8 2254 petition, which was filed six nonths | ater
on April 24, 1997, was tinely.

Fl anagan was tried in January 1989. Sonetine thereafter
Fl anagan’s trial counsel was disbarred for undisclosed reasons.
Fl anagan clainms that as a result of the disbarnment, he was unabl e
to locate his trial counsel for an extended period. I n Qctober
1996, Fl anagan’ s habeas counsel | ocated Fl anagan’s trial counsel in
a rehabilitation facility in rural Texas. In Novenber 1996,
Fl anagan’ s habeas counsel secured an affidavit from Flanagan’s
trial counsel. The affidavit states that trial counsel does not
remenber whether he and Flanagan discussed the concept that
Fl anagan could refuse to testify.

Fl anagan argues that the | awer’s affidavit forns part of the
factual predicate of his suit because, by not concl usively negating
the proposition, the affidavit inplicitly supports Flanagan’s claim
that he was not infornmed of his right not to testify. Flanagan is

confusing his know edge of the factual predicate of his claimwth



the tinme permtted for gathering evidence in support of that claim
Trial counsel’s affidavit neither changes the character of
Fl anagan’ s pl eaded due process claimnor provides any new ground
for Fl anagan’ s federal habeas petition. Section 2244(d)(1)(D) does
not convey a statutory right to an extended delay, in this case
nmore than seven years, while a habeas petitioner gathers every
possi bl e scrap of evidence that mght, by negative inplication

support his claim

Interestingly, Flanagan did not even file trial counsel’s
purportedly crucial affidavit with his original federal habeas
petition. Rather, that affidavit was filed sone tine | ater as part
of Flanagan’s supplenentary pleading. Fl anagan supported his
original state habeas petition with his own affidavit, which was
execut ed on Novenber 11, 1992. Flanagan’s Novenber 1992 affi davit
sets forth the | egal and factual basis for Flanagan’s claimthat he
did not know he could refuse to testify.

We conclude that the awer’s affidavit formed no part of the
factual predicate of Flanagan’s due process claim The factua
predi cate of Flanagan’s claim the fact that he was called to
testify and did not know he had the right to refuse, was actually
known t o Fl anagan no | ater than Novenber 11, 1992, when he executed
the affidavit used to support his claim herein. Li kewi se, the
absence of trial counsel’s affidavit did not prevent Flanagan from
pursuing state habeas relief on that sane ground. Fl anagan’ s
contention that the one year statute of limtations did not begin

to run until Novenber 1996 is without nmerit.



| V.

Havi ng concl uded that the one year limtation period was not
tolled by the statutory exception enbodied in 8§ 2244(d)(1)(D), we
return to the statute to determ ne whet her Flanagan’s petition was
ot herw se time-barred.

Fl anagan’ s convi ction becane final on or about February 19,

1991. See 28 U. S . C. § 2244(d)(1)(A). Fl anagan filed one
application for state habeas relief. The parties agree, and we
wll accept for the sake of argunent only, that the one year

limtation period did not begin until Flanagan’s state application
for habeas corpus relief was finally denied on May 12, 1993.! See
id. 8§ 2244(d)(2). There are no allegations that the state inposed
an unconstitutional inpedinent tothe filing of Flanagan’s petition
for federal relief or that the Suprene Court has announced a new
rule applicable to Flanagan’s claim Therefore, the statutory
exceptions enbodied in § 2244(d)(1)(B) and 8 2244(d)(1)(C do not
apply. W conclude that Flanagan’s claimwas tine-barred no |ater

than May 12, 1994, alnost two years before the April 24, 1996

! Lest this opinion be cited as controlling authority with
respect to the application of 8 2244(d)(2), we feel conpelled to
add that the one year period al nost certainly began running before
that time. The nere existence of an application for state habeas
relief does not, as the parties’ stipul ation suggests, prevent the
one year period of limtation frombeginning until the state habeas
applicationis finally decided. Rather, 8§ 2244(d)(2) provides that
the period during which a properly filed state habeas application
i s pending nust be excluded when cal cul ating the one year peri od.
Under the plain |language of the statute, any tinme that passed
between the tine that Flanagan’s conviction becane final and the
time that his state application for habeas corpus was properly
filed nmust be counted against the one year period of |[imtation.
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effective date of AEDPA.

Qur Court recently joined many of our sister circuits by
hol ding that AEDPA's one year statute of limtation cannot be
applied to retroactively extinguish clains that were technically
ti me-barred before the effective date of AEDPA. United States v.
Fl ores, 135 F. 3d 1000, 1002-05 (5th Cr. 1998); see al so Angel one,
1998 W. 389030 at *5; MIller v. Marr, 141 F. 3d 976, 977 (10th Cr.
1998), petition for cert. filed, _ US LW__ (US July 10, 1998)
(No. 98-5195); Burns v. Mrton, 134 F.3d 109, 111 (3d Cr. 1998);
Calderon v. United States Dist. Court, 128 F.3d 1283, 1287 (9th
Cr. 1997), cert. denied, 118 S. C. 899 (1998); United States v.
Si monds, 111 F. 3d 685, 745-46 (10th Cr. 1997); Lindh v. Mirphy,
96 F.3d 856, 866 (7th Cir. 1996), rev’'d on other grounds, 117
S. C. 2059, 2068 (1997). Flores recognized that “*all statutes of
limtation nust proceed on the idea that the party has full

opportunity afforded himto try his right in the courts. Fl ores,

135 F. 3d at 1004 (quoting WIlson v. Isemnger, 22 S. . 573, 575

(1902)). To permt a statute of limtation to “‘bar the existing

rights of claimants without affording this opportunity woul d

anount to an “‘unlawful attenpt to extinguishrights arbitrarily.
ld. (quoting Wlson, 22 S. . at 575). A statute of limtation
must allow a reasonable tinme after it takes effect for the
comencenent of suits upon existing clains. | d. Thus, Flores

concl uded that habeas petitioners nust be afforded a reasonable



tinme after AEDPA's effective date for the filing of petitions for
collateral relief based upon clains that woul d otherw se be tine-
barred before AEDPA s April 24, 1996 effective date. I1d. at 1004-
05. 2

Fl ores also considered what would constitute a reasonable
post - AEDPA tinme period for the filing of pre-existing and ot herw se
time-barred clains. Flores, 135 F. 3d at 1005. The Court rejected
the ad hoc approach then being used by the Second Circuit, and
enbraced instead a bright-line rule that the “reasonable tine”
period contenplated by the Court’s hol ding would be co-extensive
w th AEDPA' s one year statutory period of limtation. I|d. at 1005-
06. The Court reasoned that the bright-line rule would tend to
“protect the reliance interests of affected parties wthout
contravening the legislative intent underlying the statute.” Id.

at 1005.® Thus, petitioners |ike Flanagan, whose clains would

2 Although Flores dealt with the anal ogous statutory period
of limtation governing notions for habeas corpus relief from
federal conviction under 28 U.S.C. § 2255, the Court’s deci sion was
not limted to 8 2255 notions. See Flores, 135 F.3d at 1002 n. 7.
Rat her, the Court noted that the limtation provisions for § 2255
nmotions and 8 2254 petitions are virtually identical. ld. The
Court further noted that 8§ 2255 and § 2254 actions thensel ves are
quite simlar and that the statutes should generally be read in
pari materia, where not obviously inconsistent. | d. Signifi-
cantly, the Court also relied upon 8 2254 cases to reach its
decision in Flores. See id. The Court’s treatnent of the issue
denonstrates that its holding was intended to apply to both § 2254
and 8§ 2255 cases, and we consider Flores to be controlling
authority in this § 2254 case.

3 Since Flores was decided, the Second Crcuit has abandoned
the ad hoc approach in favor of the sane bright-line rule adopted
in Flores. See Ross v. Artuz, No. 97-2789, 1998 W. 400446 at *4-5
(2d Cr. June 24, 1998); Mckens v. United States, No. 97-2734,
1998 WL 350078 at *3 (2d G r. June 24, 1998); Joseph v. MG nnis,
No. 97-2656, 1998 W. 350075 at *1 (2d Cir. June 24, 1998); Rosa v.
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otherwi se be tine-barred prior tothe April 24, 1996 effective date
of AEDPA, now have one year after the April 24, 1996 effective date
of AEDPA in which to file a 8 2254 petition for collateral relief.
Id. at 1006.

V.

Fl anagan’s petition was filed on April 24, 1997. The state
argues that Flanagan’s petition was untinely because it was filed
one year and one day after the effective date of AEDPA. The key
i ssue here is how the one year “reasonable tine” period prescribed
by Flores is to be conput ed.

“This Court has consistently used [Federal] Rule [of Civi
Procedure] 6(a)’s nethod for conputing federal statutory tine
limtations.” Lawson v. Conyers Chrysler, Plynouth & Dodge Trucks,
Inc., 600 F.2d 465, 466 (5th Gr. 1979); see also Vernell v. United
States Postal Serv., 819 F.2d 108, 111 n.6 (5th Cr. 1987); Gotham
Provision Co., Inc. v. First State Bank, 669 F.2d 1000, 1014 & n. 17
(5th Gr. Unit B 1982); Jackson v. United States Postal Serv., 666
F.2d 258, 260 (5th Gr. 1982) (all expressly applying Rule 6(a) to
federal statutory limtation periods); FD C v. Bledsoe, 989 F. 2d
805, 811-12 (5th Gr. 1993); Hanner v. State of Mss., 833 F. 2d 55,
59 (5th Gr. 1987) (both inplicitly applying Rule 6(a) to federal
statutory limtation periods). Rule 6(a) provides, in relevant

part:

Senkowski, No. 97-2974, 1998 W. 334346 at *1 (2d Gr. June 24,
1998) .
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In conputing any period of tine prescribed or

all owed by these rules, by the local rules of any

district court, by order of court, or by any

applicable statute, the day of the act, event, or

default from which the designated period of tine

begins to run shall not be included.
FED. R Cv. P. 6(a). |If we adhere to our longstanding rule that
Rule 6(a) applies when conputing federal periods of limtation
then April 24, 1996, the effective date of AEDPA, nust be excl uded
fromthe conputation of the one year post-AEDPA tine period, and a
petition raising a claimthat was tine-barred prior to April 24,
1996 is tinely if filed on or before April 24, 1997. If, on the
ot her hand, Rule 6(a) is inapplicable to the reasonable tine period
prescribed by Flores, then a petition raising a claim that was
time-barred prior to April 24, 1996 nust be filed on or before
April 23, 1997.

The circunstances in Flores did not require the Court to
consi der whether Rule 6(a) applied to the reasonable tine period
t here defi ned. Moreover, the Court did not expressly decide
whet her the reasonable tinme period for filing an otherw se tine-
barred clai mwould expire on April 23, or instead, on April 24. O
those circuits that have included a particular date in their
deci sions, nost have sinply announced that the reasonable tine
period wll expire on April 23 or April 24. E.g., Angelone, 1998
WL 389030 at *6 (petitions filed on or before April 23, 1997 are
tinely); MIller, 141 F. 3d at 977 (petitioner nust “file prior to
April 24, 1997, one year after the enactnent of the AEDPA’); Burns,
134 F.3d at 112 (“notions on file on or before April 23, 1997" are

tinmely). The Second Circuit is theonly circuit to have identified

11



and directly addressed whether Rule 6(a)’s potential applicationto
AEDPA's limtation period. In a spate of recent cases, that Court
held that Rule 6(a) operates to extend the statutory period of
limtation, and therefore, the reasonable tinme period permtted for
the filing of otherwse tine-barred clains, until April 24, 1997.
See Ross, 1998 W. 400446 at *7 (“Wien a statute of limtations is
measured in years, the last day for instituting the action is the
anni versary date of the start of the limtations period.”);
M ckens, 1998 WL 350078 at *4 (“notions pursuant to 8§ 2255 are not
barred by the statute of limtations established by AEDPAif filed
on or before April 24, 1997, the first anniversary of AEDPA s
effective date”); Joseph, 1998 W 350075 at *1 (notions “filed
within one year after the effective date of AEDPA, i.e. April 24,
1997" are tinmely); Rosa, 1998 WL 334346 at *1 (notions filed prior
tothe “April 24, 1997 expiration of the one-year grace period’ are
tinmely).

We agree with the considered judgnent of the Second Crcuit.
In Flores we held that the parties’ reliance interests justified a
rule equating AEDPA's statutory Ilimtation period wth the
reasonable tinme period for filing clains that would otherw se be
ti me-barred before the effective date of AEDPA. Flores, 135 F. 3d
at 1005. Flores relied in part upon this Court’s decision in
Hanner v. Mss., 833 F.2d 55 (5th Gr. 1987), noting that a one

year bright-line rule provided a conparative ease of
adm ni stration, consi stency, and predictability” that was “deci sive

inits favor.’” Id. at 1006 n.19 (quoting Hanner, 833 F.2d at 58

12



n.6). Wile w are sensitive to the fact that AEDPA was clearly
intended to restrict the tinme limt for filing a federal habeas
petition, we do not see any significant benefit to be gained from
cutting the “reasonabl e period” off at April 23, rather than Apri
24. Indeed, the sane interests in predictability and consi stency
that drove our decision in Flores suggest that we should be |loath
to deviate fromour well-settled rule in favor of applying Rule
6(a) by creating a different rule in this context.

Nonet hel ess, Rule 6(a) is a general statutory rule, which may
be supplanted when the statute at issue provides nore specific
di rection. See FDIC v. Enventure V, 77 F.3d 123, 125 (5th Gr.
1996) . We cannot, therefore, conclude our analysis wthout an
exam nation of the plain |anguage of the statute. Section
2244(d) (1) provides that the one year period shall “run fronf the
| ater of four alternative dates. The statutory provision does not
contain express | anguage that would tend to negate the application
of Rule 6(a). Moreover, and in contrast to the statutory
limtation provisions construed in Enventure V, 8§ 2244(d)(1) does
not contain a separate provision addressing the conputation of

time.* Gven the lack of any express direction in the statute

4 W note that Enventure V appears to be the only published
case inour Crcuit rejecting application of Rule 6(a) to a federal

statutory limtation period. Moreover, the Court’s holding in
Enventure V, that Rule 6(a) does not apply to the limtation
provision in 8§ 1821(d) of the Financial Institutions Reform

Recovery, and Enforcenent Act (FIRREA), is in at |east potential
conflict with the Court’s inplicit application of Rule 6(a) to the
sane provision in FDIC v. Bl edsoe, 989 F.2d 805, 811-12 (5th Cr

1993). Enventure V distinguished Bl edsoe as “confusing dicta at
best.” Enventure V, 77 F.3d at 125. We need not resolve the
conflict between the Court’s inplicit application of Rule 6(a) to

13



itself, we are conpelled to adhere to our GCircuit’'s well-
established rule that Rule 6(a) governs the conputation of federal
statutory periods of limtation. W hold that Rule 6(a) applies to
the conputation of the one year lintation period in § 2244(d) of
AEDPA. By extension, when conputing the one year tine period
applicable to petitions raising clains that would otherw se be
time-barred as of the April 24, 1996, that date nust be excl uded
fromthe conputation and petitions filed on or before April 24,

1997 are tinely.

CONCLUSI ON

We affirmthe district court’s determ nation that the statute
of limtation was not tolled until Flanagan was able to contact and
obtain an affidavit from his trial counsel. W reverse the
district court’s inplicit holding that Rule 6(a) does not govern
the conputation of AEDPA s one year limtation periods, and the
district court’s express holding that the one year post-AEDPA
peri od applicable to Flanagan’s 8 2254 claimexpired on April 23,
1997, rather than on April 24, 1997.

Accordingly, the district court’s dism ssal is REVERSED and

FIRREA in Bledsoe and the Court’s express rejection of that
application in Enventure V. As noted in the text, the statutory
provisions at issue in Bledsoe and Enventure V included an
i ndependent section addressi ng when the statute of limtation began
to run. See id. at 124 n.1. The statutory |anguage used in
§ 2244(d) of AEDPA, which sinply states that the period “runs fronf
a particular date, is nore consistent wwth the | anguage at issue in
our cases finding Rule 6(a) to be applicable. E.g., Lawson, 600
F.2d at 465 (applying Rule 6(a) to limtation provision requiring
that suit be filed “wthin one year fronf the date of the
vi ol ation).
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the cause REMANDED for further proceedings consistent with this

opi ni on.
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