IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT

m 97-11195

LARRY LEE BLEDSUE,

Petitioner-Appellee,

VERSUS

GARY L. JOHNSON,
Director, Texas Department of Criminal Justice,
Institutional Division,

Respondent-Appel lant.

Appeal from the United States District Court
for the Northern District of Texas

August 31, 1999

Before SMITH, DUHE, and WIENER,
Circuit Judges.

JERRY E. SMITH, Circuit Judge:

The state appeals the grant of habeas cor-
pus relief to Larry Bledsue, who had been
convicted in state court of intentionally and
knowingly possessing 28 or more but lessthan
400 grams of amphetamine. Concluding that
the district court properly entertained the
claim, we nevertheless disagree with its con-
clusion that the evidence adduced at trial was
constitutionally insufficient to convict. Thus,
we reverse the grant of habeas corpus relief
and deny Bledsue's petition.

l.
In July 1989, Bledsue was indicted for
intentionally and knowingly possessing am-

phetamine in a quantity less than 400 grams,
but of at least 28 grams. The indictment
described the offense as “aggravated” but did
not state that the weight of the amphetamine
necessary to convict could include adulterants
or dilutants; neither did it reference TEX.
HEALTH & SAFeTY CODE § 481.116, the
statute defining the offense.

The undisputed evidence indicated that,
counting adulterants and dilutants, Bledsue
possessed more than 28 grams of amphet-
amine, but that absent such additives he pos-
sessed only 10to 17 grams. On aninstruction
that it could consider the weight of the
adulterantsand dilutantswhen determining the
total weight of amphetamin, the jury found
Bledsue guilty on the “28 grams or more’



count, then sentenced him to life
imprisonment under the Texas habitual
offender statute after finding his two prior
convictions to be “true” for purposes of
sentencing.?

Bledsu€e's appeal to an intermediate Texas
court was dismissed as untimely. I1nresponse,
he filed his first petition for habeas corpus
relief with the Texas Court of Crimina
Appedls, which granted it, alowing him to
proceed on direct appeal. Ultimately, his
conviction was afirmed by the intermediate
court in an unpublished opinion. He did not
petition the Court of Crimina Appeds for
discretionary review.

Bledsue did, however, file two additional
petitions for habeas relief in Texas courts. In
his second petition, hisprincipal argument was
that the state had failed to prove his possession
of at least 28 grams of amphetamine, including
adulterants and dilutants, with the intent to
increase theamount of amphetamine. Thetrial
court, inamemorandum opinion, found ample
evidence to justify the conviction, and the
Court of Crimina Appeals denied the petition

! Thejury wasinstructed on thelesser included
offense of possession of amphetaminein a quantity
lessthan 28 grams. Although it isinconsequential
to the outcome, we find it perplexing that the jury
instruction on the “28 grams or more’ count
allowed the jury to include adulterants and
dilutants, but the instruction on the “less than 28
grams’ count did not.

2 TEX. PENAL CODE § 12.42 (West 1994).
Bledsue's sentence was assessed under
subsection (d), which states,

If it be shown onthetrial of afelony offense
that the defendant has previoudy been
finally convicted of two felony offenses, and
the second previous felony conviction is for
an offense that occurred subsequent to the
first previous conviction having become
final, on conviction he shall be punished by
imprisonment for life, or for any termof not
more than 99 years or less than 25 years.

TEX. PENAL CODE § 12.42(d).

without written order.

Bledsue then filed a third state habeas
petition, in which he specifically argued that
(1) the tria court had improperly allowed the
jury to include adulterants and dilutants in
determining the amount of total amphetamine
when the indictment charged only the
possession of pure* amphetamine, and (2)
(reiterating the argument from his second
petition) the state had faled to prove his
possession of at least twenty-eight grams of
amphetamine, including adulterants and
dilutants, with the intent to increase the
amount of amphetamine. Thetrial court again
found ample evidence to support the
conviction, but instead of considering the
merits on appeal, the Court of Crimina
Appeds denied the petition as successive
under TEX. CRIM. P. CODEANN. ART. 11.07 8
4 (West Supp. 1998).

Bledsue then sought habeasrdief infederd
court under 28 U.S.C. § 2254, advancing the
sametwo points he had raised in histhird state
habeas petition. The magistrate judge found
that Bledsue's first assgnment of error was
procedurally barred in federal court because it
was not raised until his third state habeas
petition, which was dismissed by the Court of
Criminal Appeals as successive.> But finding
Bledsue's second assignment of error
procedurally properSSasit had a so beenraised
in his second state habeas petition, which was
denied on the meritsSSthe magistrate judge

3 The indictment referred to “amphetamine’
without the adjective “pure,” but also without
reference to “adulterants and dilutants.”

4 Section 4 of Article 11.04 provides that a
court may not consider the merits of a subsequent
application for habeas relief after final disposition
of an initiad application challenging the same
conviction.

5 A federa court is barred from reviewing a
habeas application that a state court has expressy
dismissed onanindependent and adequatestatelaw
ground. See Nobles v. Johnson, 127 F.3d 409,
420 (5th Cir. 1997), cert. denied, 118 S. Ct. 1845
(1998).



treated the second clam as an overdl
challenge to the sufficiency of the evidence.

Ultimately, the magistrate judge
recommended granting the writ, finding the
evidenceconstitutionally insufficientinthat the
state was bound by its indictment, which
charged the possession of at least 28 grams of
amphetamine but made no mention of
adulterants or dilutants. Because the
undisputed evidence indicated that Bledsue
possessed, a most, 17 grams of pure
amphetamine, the magistrate judge
recommended a judgment of acquittal, but
allowing the state 120 days to retry on the
lesser charge of possessing lessthan 28 grams.
The state objected on only the sufficiency
clam, but the district court denied the
objection and adopted the recommendation.

The state chalenges on three fronts. First,
it argues that the court improperly granted
relief based on insufficient weight of drugsto
convict, given that Bledsue had argued, to the
state courts, only insufficient evidence of
intent. If, however, the weight clam was
contained in his second state habeas petition,
the state contends, then Bledsue's state
petition was dismissed on a procedural rule
rather than on the merits, resulting in a bar to
consideration in federal court.

Second and alternatively, the state argues
that if the weight clam is in a proper
procedural posture for federal consideration,
then under a constitutional sufficiency of the
evidence test, the evidence adduced at trial
was sufficient to prove possession of at least
28 grams. Third, the state urges that even if
theevidencewasconstitutionally deficient, any
error is harmless, because Bledsue was
undeniably guilty of thelesser included offense
of possessing “less than 28 grams,” and the
punishment range for both crimesisthe same.

.

In reviewing a grant of habeas relief, we
examine factual findings for clear error and
issues of law de novo. Lauti v. Johnson,
102 F.3d 166, 168 (5th Cir. 1996). Mixed
guestions of law and fact are aso reviewed
de novo by “independently applying the law to
the facts found by the district court, unless

those factual determinations are clearly
erroneous.” Id. at 169. Additionadly,
Bledsue' s federal habeas claim isgoverned by
the Anti-Terrorism and Effective Death
Penalty Act (“AEDPA”), under which federal
courts can grant habeas relief only if the state
court’ s adjudication on the merits “resulted in
adecision that was contrary to, or involved an
unreasonabl eapplication of , clearly established
federa law, as determined by the Supreme
Court of the United States.” 28 U.S.C. §
2254(d)(1) (1996).°

1.

As the state correctly notes, the scope of
federa habeas review is limited by the
intertwined doctrinesof procedural default and
exhaustion. Procedural default exists where
(1) astate court clearly and expressy basesits
dismissal of aclam on astate procedural rule,
and that procedural rule provides an
independent and adequate ground for the
dismissal,” or (2) the petitioner failsto exhaust
all available state remedies, and the state court
to which he would be required to petition
would now find the clams proceduraly
barred. See Coleman, 501 U.S. a 735n.1. In
either instance, the petitioner is deemed to
have forfeited his federa habeas claim. See
generally O'Sullivan v. Boerckel, 119 S. Ct.
1728 (1999).

Inits original answer to the federal habeas
petition, the state admitted “that Bledsue has
sufficiently exhausted his state remedies as
required by 28 U.S.C. § 2254(b) and (c).”

6 See Jackson v. Johnson, 150 F.3d 520, 522
(5th Cir. 1998), cert. denied, 119 S. Ct. 1339
(1999). Bledsue sdtisfies the “in  custody”
requirement of AEDPA because there is a
demonstrable relationship between his conviction,
whichisthe subject of this petition, and his present
incarceration. See 28 U.S.C. § 2254(a) (1996);
Peyton v. Rowe, 391 U.S. 54 (1968); Escobedo v.
Estelle, 655 F.2d 613, 614 (5th Cir. Unit A

Sept. 1981).

" Colemanv. Thompson, 501 U.S. 722, 731-32
(1991); Harris v. Reed, 489 U.S. 255, 262-63
(1989); Wainwright v. Sykes, 433 U.S. 72, 81
(1977); Nobles, 127 F.3d at 420.



Consequently, the state has waived any
independent exhaustion argument, as well as
the exhaustion argument included within the
doctrine of procedural defaultSSspecificaly,
ground (2) above® We therefore consider
only whether Bledsue's claim is procedurally
barred under ground (1), i.e., whether the state
court expressed an independent and adequate
state law ground for dismissal.

According to the state, the district court
should have refused to consider Bledsue's
sufficiency claim regarding the weight of the
amphetamine, because the only time Bledsue
raised any issue regarding weight was in his
third state habeas petition, which was
expressly dismissed on an independent and
adequate procedural ground (successive
writs). The state asserts that in his direct
appeal to the intermediate state court of
appedls and in his second habeas petition to
the Court of Crimina Appeds, Bledsue
focused only on the intent element and raised
no challenge to the sufficiency of the evidence
regarding weight. Consequently, contendsthe

8Bothin oral argument and initsbrief, the state
insists that Bledsue's failure to seek discretionary
review congtitutes procedural default. See
Richardson v. Procunier, 762 F.2d 429, 432 (5th
Cir. 1985) (“We hold that a Texas inmate seeking
federal habeasrelief who, in directly appealing his
state criminal conviction, has by-passed the Texas
Court of Criminal Appeals will not be deemed to
have exhausted his state remedies until he has
raised his claims before the state's highest court
though collatera review provided by state habeas
proceedings.”). We conclude that this theory
addressestheexhaustionissueand has beenwaived
by the state.

Even if there had been no waiver, however, the
state's argument would fail, because at no time
have we suggested that pursuing relief inthe Court
of Crimina Appeals in both a petition for
discretionary review and in an application for a
writ of habeas corpus is necessary to satisfy the
exhaustionrequirement. SeeMyersv. Collins, 919
F.2d 1074, 1076 (5th Cir. 1990). Only oneavenue
of post-conviction relief need be exhausted, and
Bledsue has done so in his application for habeas
relief to the Court of Criminal Appeals.

state, the district court granted relief on an
issue advanced only in Bledsu€e' s third habeas
petition, which was expressy dismissed onthe
independent and adequate state law ground of
abuse of the writ.

Thedistrict court, however, concluded that
the overall issue of sufficiency of the
evidenceSSnot just sufficiency as to the issue
of intentSSwas presented in Bledsue's direct
appeal and in his second state habeas petition.
We agree. Although we recognize that the
plain language of Bledsue' sdirect state appeal
and second state habeas petition did not
explicitly pinpoint the issue of weight, his
clam of insufficient proof of intent implicitly
presented theissue of weight. Admittedly, we
so conclude generoudly, because Bledsue is a
pro se petitioner, and in this circuit pro se
habeas petitionsare construed liberally and are
not held to the same stringent and rigorous
standards as are pleadings filed by lawyers.®
To that end, we accord Bledsue's state and
federal habeas petitionsabroad interpretation,
notwithstanding the later appointment of
counsdl.*®

Accordingly, finding guidance from Brown
v. Callins, 937 F.2d 175 (5th Cir. 1991), we
conclude that Bledsue amply raised an overall
challenge to the sufficiency of the evidencein
his state petitions. The petitioner in Brown
argued on direct appeal to the state court that
the state had failed to carry its burden of
proving armed robbery, becauseit had “ proved
only that [he] was near the scene of the
robbery.” Later, in afederal habeas petition,
Brown argued that the prosecution had not
proven an essential eement of armed robbery,
specificaly, that he had used or exhibited a
firearm.

® See Martin v. Maxey, 98 F.3d 844, 847 n.4
(5th Cir. 1996); Guidroz v. Lynaugh, 852 F.2d
832, 834 (5th Cir. 1988); Woodall v. Foti,
648 F.2d 268, 271 (5th Cir. Unit A June 1981).

10 See Humphrey v. Cain, 120 F.3d 526, 530
n.2 (5th Cir. 1997), rehearing en banc, 138 F.3d
552 (5th Cir.), cert. denied, 119 S. Ct. 348 (1998).



Even though the state petition challenged a
different element of armed robbery, we held
that the federal challenge to the sufficiency of
the evidence was subsumed within Brown’'s
sufficiency clamondirect appeal. See Brown,
937 F.2d a 179. Guided by Brown, we
likewise find that the mainstay of Bledsue's
direct appea and state habeas petition was a
challenge to the overal sufficiency of the
evidence to sustain his conviction for
possession of twenty-eight grams or more of
amphetamine.™*

We now consider whether the Court of
Criminal  Appeds clearly and expresdy
dismissed Bledsue' s claim on an “independent
and adequate” state procedural ground, such
that the clamis procedurally barred in federd
court, when it denied his application “without
written order.” Drawing from along line of
precedent, the Court in Colemanv. Thompson,
501 U.S. 722 (1991), elaborated on the
“independent and adequate” state law
doctrine, which aids federal courts in
determining when to exercise habeas review.
The Court held:

In habess, if the decision of thelast state
court to which the petitioner presented
hisfederal clamsfairly appeared to rest
primarily on resolution of those claims,
or to be interwoven with those claims,
and did not clearly and expresdly rely on
an independent and adequate state law
ground, afederal court may address the
petition.

Id. at 735.

11 See also Vela v. Estelle, 708 F.2d 954 (5th
Cir. 1983), on which the district court relied.
There, a pro se petitioner filed a federal habeas
claimalegingineffectiveassi stanceof counsd, but
the petition alleged a number of trial errors that
were not specifically mentioned in his state habeas
clam. Seeid. at 957-58. The state argued that the
federal claimwas procedurally barred, asit had not
been madein state court, but weheld that ageneral
claim of ineffective assistance of counsd in the
state petition was sufficient to invoke a full study
of individual factual claimsfound in the available
state court records. Seeid. at 960.

Onthe same day Coleman was decided, the
Court issued Ylst v. Nunnemaker, 501 U.S.
797 (1991), which clarifies Coleman and
addressesthe problem that arises when a state
court issues an unexplained order, neither
disclosing nor insinuating the reason for its
judgment. The Court created a presumption
to be applied by federal courts when they are
unable to determine whether the state court
opinion “fairly appeared to rest primarily upon
federa law.” See id. a 803 (quoting
Coleman, 501 U.S. at 740).

Termed the “look through” doctrine, this
presumption enables federal courts to
ignoreSSand hence, look throughSSan
unexplained state court denia and evaluatethe
last reasoned state court decison. When one
reasoned state court decision rejects a federal
claim, subsequent unexplained orders
upholding that judgment or regjecting the same
clam are considered to rest on the same
ground as did the reasoned state judgment.
The Court explained:

The maxim is that dSlence implies
consent, not the oppositeSSand courts
generally behave accordingly, affirming
without further discussion when they
agree, not when they disagree, with the
reasons given below. The essence of
unexplained orders is that they say
nothing. We think that presumption
which gives them no effectSSwhich
simply “looks through” them to the last
reasoned decisonSSmost nearly reflects
the role they are ordinarily intended to

play.
|d. at 804.

The Court of Crimina Appeals responded
to Bledsue' s second habeas petition by smply
stating, “Application denied without written
order.” The state arguesthat thisdenial stems
from the longstanding Texas procedural rule
that prohibits the Court of Crimina Appeas
from entertaining sufficiency of the evidence



claims on habeas review.?

Although the Court of Criminal Appeds
generally refuses to entertain sufficiency
chalenges on collateral review, the mere
existence of a procedural default does not
deprive federa courts of jurisdiction. See
Shaw v. Callins, 5 F.3d 128, 131 (5th Cir.
1993). Quite to the contrary, to prohibit our
collateral review the state court must have
expressly relied on the procedura bar as the
basis for disposing of the case. Here, the
disposition by the Court of Crimina Appeas
presented no such expresson and no
explanation, so we cannot identify the e ement
of clear and express reliance on a state
procedural rule to preclude review in federal
court.

Indeed, the Court of Crimina Appeals has
explained that “*[i]n our writ jurisprudence, a
“denia” dignifies that we addressed and
rejected the merits of a particular claim while
“dismissal” meansthat we declined to consider
the claim for reasons unrelated to the clam’s
merits.””*®  Here, that court “denied” the

12 See Renz v. Scott, 28 F.3d 431, 432 (5th Cir.
1994); Clarkv. Texas, 788 F.2d 309, 310 (5th Cir.
1986); Ex parte McWilliams, 634 S.\W.2d 815,
818 (Tex. Crim. App. 1982). The gtate'sreliance
on Renzismisplaced. There, the state habeastrial
court refused to reach the sufficiency of the
evidence clam explicitly based on a date
procedural rule, andtheCourt of Criminal Appeals
denied relief “on the findings of the trial court.”
Renz, 28 F.3d at 432. The state habeastrial court
plainly denied Bledsue's second petition on the
merits, and the Court of Criminal Appeals denied
the petition “without written order.” Wefind these
two results inapposite and glean no support for the
state’ s position.

13 Ex parte Thomas, 953 S.W.2d 286, 289-90
(Tex. Crim. App. 1997) (citing Ex Parte Torres,
943 SW.2d 469, 472 (Tex. Crim. App. 1997));
compar e Jackson, 150 F.3d at 524 (“ The court of
conviction ruled explicitly on the merits and the
denial of relief [without written reasons| by the
Court of Crimina Appeds serves, under Texas
law, to dispose of the merits of the claim.”) with
Coleman, 501 U.S. at 744 (relying on the nature of
the disposition as a “dismissal” to find that the

(continued...)

habeas application, thereby signifying its
rejection of themeritsSSalbeit for no additional
reasons, but certainly not expressly on the
basis of an independent and adequate state
procedural ground. Under Coleman, we must
treat this “denial” as a merits adjudication of
Bledsue' s state habeas petition that raised the
sameconstitutional challengetothesufficiency
of theevidenceasheraised in thedistrict court
and as he brings to us today.**

Additionaly, under Yist, we must “look
through” the Texas court’ sdenid to theruling
of the last state court to render a reasoned
decison. When we do so, we find that the
state court denied Bledsue srequests not on a
procedural ground but on the merits.

Theintermediate state court of appeals, on
direct review, conducted a sufficiency of the
evidence examination in which it noted that
“we must review all of the evidence in the
light most favorableto theverdict.” Although
that court ultimately found the evidence
aufficient to establish guilt, it nevertheless
performed an analysis on the merits to reach
that finding. Aswe “look through” the denid
by the Court of Crimina Appeals to the
reasoned intermediate appellate opinion, we
again conclude that Bledsue's clam was
denied onthe merits, i.e., wasnot denied on an
independent and adequate state ground. We
therefore conclude that the sufficiency of the
evidence clam does not fall prey to the
procedural bar and is properly before the
federal courts.

V.

Inarguing insufficiency, Bledsue claimsthe
state failed to prove he possessed more than
twenty-eight grams of amphetamine because
his indictment did not contain the phrase
“including adulterants and dilutants.” Even

(...continued)
basis was solely procedural).

14 The failure to prove guilt beyond a
reasonable doubt constitutes a denia of due
process. Jackson v. Virginia, 443 U.S. 307
(1979); Inre Winship, 397 U.S. 358, 364 (1970).



though his jury charge alowed the state to
include adulterants and dilutantsin cal culating
the total weight of amphetamine, Bledsue
pointsout that Texascourts haverequired jury
charges to correspond to the elements of the
offense set forth in the indictment.”> Relying
onthisrule, Texascourtshave specificaly held
that for a conviction to survive a sufficiency
chalenge, the phrase “adulterants and
dilutants’ must be included in both the
indictment and the charge. See Dowling V.
Sate, 885 S.W.2d 103, 109 (Tex. Crim. App.
1992). Therefore, Bledsue avers that the
evidence was insufficient to convict him under
Jackson, because “no rationa trier of fact
could have found proof beyond a reasonable
doubt” that he was guilty of the essentia
elements of the crime for which he was
charged: possessing 28 or more but less than
400 grams of amphetamine. See Jackson, 443
U.S. at 324.

A.

This court last considered the effect of the
Benson/Boozer rule on federal habeas review
in Brown, in which a defendant sought habeas
relief because the theory of liability in the jury
charge differed from that presented at trial.
The Brown court, 937 F.3d at 182, squarely
held that a technical violation of the
Benson/Boozer rule “does not rise to [the]
constitutional heights” justifying federal habeas
intervention. Obedient to Jackson, we held
that on habeas review, federal courts should
look only to the substantive elements of the
offense defined by state law, and not to state
procedural requirements, when measuring the
sufficiency of the evidence. See Brown, id. at
181. Conceding that Brown had shown a
violation of state law, we nevertheless denied
habeas relief, because the statute used to
convict permitted conviction based on the
theory of liability presented at trial and
because the jury charge gave genera

> The Court of Criminal Appeals has called
thisrulethe" Benson/Boozer” doctrineinreference
to aline of cases beginning with Benson v. Sate,
661 SW.2d 708 (Tex. Crim. App. 1982), and
Boozer v. State, 717 SW.2d 608 (Tex. Crim. App.
1984).

instructions on this theory.*

Smilarly, the statute used to convict
Bledsueauthorized theinclusion of adulterants
and dilutants in calculating the amount
possessed, and the charge gaveinstructionsto
consider “adulterants and dilutants”.
Therefore, Brown requires reversal of habeas
relief here, because Bledsue has not shown
that the omission of the phrase “adulterants
and dilutants’ in his indictment is anything
more than a violation of the Benson/Boozer
rule unworthy of habeas relief.

B.

Bledsue argues, however, that Malik v.
Sate, 953 SW.2d 234 (Tex. Crim. App.
1997), modifies the Benson/Boozer rule and
elevates it from a procedural nuance to an
essential edement requiring federal habeas
protection. Essentialy, Bledsue asks us to
overrule Brown on the basis of the change in
Texas law effected in Malik. We decline,
however, to expand the scope of our review of
Texas cases by incorporating the Malik rule
into our federa habeas jurisprudence.

InMalik, id. at 240, the court abolished the
“Benson/Boozer” rule in favor of a rule
requiring sufficiency of the evidence to be
measured by the “elements of the offense as
defined by the hypothetically correct jury
charge for the case” A “hypothetically
correct jury charge. . . accurately sets out the
law, is authorized by the indictment, does not
unnecessarily increase the State's burden of
proof or unnecessarily restrict the State’s
theories of liability, and adequately describes
the particular offense for which the defendant
wastried.” 1d. Bledsue reasons that because
this new standard requires the state to prove
the elements of the crime set forth in the
indictment, a fallure to meet the Malik
standard is tantamount to failing the
constitutional sufficiency-of-the-evidencetest.

16 Seeid. at 183 (“ Although the evidence did not
conform strictly to the theory of culpability as
alleged in the indictment . . . we hold that the
evidence sufficed to provethe substantive e ements
of aggravated robbery under the law of parties as
charged generally in the court’sinstructions.”).



Bledsue contends that, in genera, Malik
actualy benefits the state, because the state
samply has to prove the elements in the
indictment. Thus, unlike defendants subject to
the “Benson/Boozer” doctrine, defendants
post-Malik cannot challenge convictions of
illega handgun possession on the basis of
concerns over the legality of their detention,
because the detention is not an essentia
element discussed in the indictment. See
Malik, 953 SW.2d at 240. Smilarly, the
defendant in Brown would not have been able
to challenge the theory of liability raised in the
jury instructions because, under Malik, the
state proved the charges raised in a
“hypothetically accurate” instruction.’
Because Malik now conformsto the“essential
eements’ required by Jackson, Bledsue
argues, we cannot dismissthe Malik rule as a
mere procedural nuance.

In many cases, the Malik rule will produce
anaccurateligt of the“essential elements’ that
Jackson requires federa courts to review
during habeasproceedings. Jackson, however,
does not necessarily require that, for
constitutional sufficiency, the elements stated

1 We respectfully disagree with the dissent’s
suggestion that Brown should apply only to
situations in which the defendant benefits from an
inconsistency between the evidence and the jury
instruction. The Brown court gave noindication it
would fail to apply the same analysisto acasein
which the state benefits from the inconsistency.
Rather, Brown focused on how the evidence
supported the substantive elements of the charge,
evenif therewereprocedural irregularities, and did
not limit its holding to cases in which the defendant
benefits.

Indeed, following Jackson, thedecisivequestion
in analyzing potentia “procedural nuances’ is not
whether they work in favor of or against
defendants. Rather, because Jackson is concerned
solely with the sufficiency of the evidence needed
to sustain a conviction, see Jackson, 443 U.S.
at 318, the key issue is whether “adulterants and
dilutants’ is an essential dement for purposes of
congtitutional sufficiency review. Which party
benefits from the potential “procedural nuance’ is
not significant to this analysis.

in the indictment govern which “essentia
elements’ must be measured against the
evidence. Jackson requires only that the
review occur “with explicit reference to the
substantive elements of the crimina offense as
defined by state law.” Jackson, 443 U.S. at
324 n.16.

Although the indictment is centra to
figuring out which laws are being charged, an
ambiguoudly drafted indictment may make it
difficult to identify which “substantive
elements’ need to be provenfor constitutional
aufficiency. The Malik court recognized this
problem:

[M]easuring sufficiency by the
indictment is an inadequate substitute
because some important issues relating
to sufficiencySSe.g. the law of parties
and the law of transferred intentSSare
not contained in theindictment. Hence,
sufficiency of the evidence should be
measured by the elements of the offense
as defined by the hypothetically correct
jury charge for the case.

953 S.W.2d at 239-40.

Bledsue' s case providesan example of how
the indictment can inadequately set out the
elements of the offense. The state indicted
Bledsue for knowingly and intentionaly
possessing amphetamine in a quantity of at
least 28 but less than 400 grams, but the
indictment did not state whether the weight
included adulterants or dilutants.  The
magistrate judge correctly found that in
reviewing for sufficiency pre-Malik, Texas
courts will refuse to consider adulterants and
dilutants unless the indictment specificaly
includesthewords* adulterantsand dilutants.”
Dowling, 885 S.W.2d at 109.

Post-Malik, however, it is uncertain
whether Texas courts would require that
phrase in the indictment to convict Bledsue,
because the old requirement of matching the



jury charges and indictment no longer exists.™®
A Texas habeas court reviewing under Malik
must develop a hypotheticaly correct jury
charge that both “accurately sets out the law”
and “is authorized by the indictment.” Malik,
953 SW.2d at 240. In this case, a
hypothetically correct jury charge that
“accurately sets out the law” would have
included the phrase* adulterantsand dilutants”
but would not be “authorized by the
indictment.”

Perhaps, to meet Malik, a Texas court
simply would require the hypothetically
correct jury charge to be based on a
hypothetically correct indictment. At the very
least, whentheindictment raisesambiguitiesas
to what the hypothetically correct jury charge
should be, the Malik approach does not
resolve a federal habeas court’s inquiry into
what arethe essential elementsof state law we
should use to review Bledsue' s conviction.

This quandary teaches us, on habeas
review, to mantain our own notions of
constitutional sufficiency that are not overly
dependent on state law doctrines such as that
enunciated in Malik. Rather, federal habeas
courts should independently anadyze the
governing statute, the indictment, and the jury

18 Some post-Malik cases indicate that Texas
courts will continue to require the language of the
jury chargeto conformto theindictment, especially
where the indictment leaves out a theory of
liability. See Harris v. Sate, 1998 Tex. App.
LEXIS 3430 (Tex App.SSHouston [14th Dist.]
1998, no writ) (unpublished) (finding evidence
insufficient to sustain conviction where broader
theory of liability wasintroduced intojury charge);
Williams v. Sate, 980 SW.2d 222, 224 (Tex.
App.SSHouston [14th Dist.] 1998, writ ref'd)
(requiring state to follow indictment language
charging use of “firearm”). Bledsue's case is
somewhat different, because the language of his
indictment is ambiguous as to whether adulterants
and dilutants are included in the alleged
amphetamine possession. Even if Texas courts
would requiretheinsertion of such languagein the
indictment, however, this requirement does not
reach the level of congtitutional sufficiency
required for federa habeas intervention.

charge to measure the constitutional
sufficiency of the evidence and determinewhat
are the essential elements required by the
Jackson sufficiency inquiry.

C.

Therefore, while we decline to adopt the
Malik rule as a measure of constitutional
sufficiency, we still consider whether
“adulterants and dilutants’ constitute an
“essentia element” for the purpose of federal
habeas review. If we decide that “ adulterants
and dilutants’ are an essential element under
Jackson, then the district court properly
granted habeas relief, because no rationa jury
could have found the evidence sufficient to
convict Bledsue of possessing more than
twenty-eight grams of pure amphetamine. To
make this determination, we look to
“substantive elements of the crime” as defined
inthe statute used to convict Bledsue, and we
seek guidance from the Supreme Court’s
recent teachings on how to construe criminal
statutes.

In Jones v. United States, 119 S. Ct. 1215
(1999), the Court construed 18 U.S.C. § 2119,
the federal car-jacking statute, as creating
three separate offenses. The statute provides
that when a person takes a motor vehicle by
force and while possessing a firearm, the
punishment is (1) not morethan 15 yearsif the
victimsuffered no seriousbodily injury; (2) not
more than 25 years if he suffered serious
bodily injury; and (3) not more than life
imprisonment if he died as a result of the car-
jacking. The Court rejected the government’s
contention that 8 2119 be read to create one
offense with three separate punishments and
held that “ under the Due Process Clause of the
Fifth Amendment and the notice and jury trial
guarantees of the Sixth Amendment, any fact
(other than prior conviction) that increasesthe
maximum penalty for a crime must be charged
in an indictment, submitted to a jury, and
proven beyond a reasonable doubt.” Id. at
1224 n.6.

The defendant in Jones was indicted and
convicted under § 2119, but at triad no
evidence regarding injury to the victims was
produced. At sentencing, however, the court



found that the defendant had indeed caused
serious bodily injury, pursuant to the second
subsection of § 2119, and sentenced him to
twenty-five years. To avoid congtitutiona
concerns, the Court construed the separate
subsection creating serious punishments for
causing “serious bodily injuries’ to constitute
a separate, independent offense. 1n doing so,
the Court held that the question whether the
defendant had caused serious bodily injury
must be determined by the jury.

Like the one in Jones, the statute
authorizing Bledsue' sconvictionsetsout three
levels of punishment for possession of certain
illega substances, depending on the quantity
possessed: (1) Possessing less than 28 grams,
including adulterants and dilutants, is a third-
degree felony; (2) possessing more than 28
grams but less than 400 grams, including
adulterants and dilutants, is an aggravated
felony punishable by up to 99 yearsbut no less
than 5 years; (3) possessing more than 400
grams, including adulterants and dilutants, is
an aggravated felony punishable by up to 99
years but no lessthan 10 years.®* Weread this
statute as creating three separate offenses
rather than one offense with three
punishments, thus avoiding the constitutional
concerns expressed in Jones.

Therefore, the state would violate
Bledsue' s Sixth Amendment jury trial rightsif
it proved that he possessed lessthan 28 grams,
then convinced the court to impose a heavier
sentence based on a non-jury finding that he
possessed more than 28 grams. In other
words, because the amount of the control led
substance possessed determinesthe severity of
punishment, the amount possessed is a jury
guestion and an essential e ement under Jones
and Jackson. But nothing in Jones suggests
that we must read “adulterants and dilutants’
as an essentia element of the crime for which
Bledsue was convicted.

19 See TEX. HEALTH AND SAFETY CODE
§481.116(b, c) (West 1992). This provision was
amended in 1993. See Acts 1993, 73d Leg.,
ch. 900, § 2.02.
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Acknowledging that § 481.116 creates
three separate offenses, weneverthelessdo not
conclude that the omission of “ adulterantsand
dilutants’ creates a separate crimina offense.
Each of the three offenses in the statute
describes the amount of the controlled
substance as “including adulterants and
dilutants.” In Jones, the penaty varied with
respect to the level of harm caused to the
victims. The problems arose when the jury
considered facts supporting one offense, while
the sentencing court considered facts
supporting an entirely different offense.

Here, the penalty varies with respect to the
amount of controlled substances possessed and
does not depend on whether adulterants and
dilutants are included. According to
§481.116, adulterantsand dilutantsare always
included for purposes of caculating the
amount possessed. Therefore, even under
Jones, Bledsue could not have been convicted
of possessing less than twenty-eight grams,
because “ adulterantsand dilutants” are always
included in the calculation of the amount
possessed.

If the grand jury had indicted Bledsue for
possessing less than twenty-eight grams, but
the jury had been instructed that it could
convict him of possessing more than that
amount, federa habeas relief would be more
likely, because, under Jones, the indictment
would have charged a crime different fromthe
one for which he was convicted. But here, it
was not possible for the grand jury to have
indicted Bledsue for adifferent crime, because
the lowest possible offense created by the
statute still includes adulterants and dilutants
in calculating the amount possessed.”

2 The dissent colorfully describes our analysis
of this issue as an “exercise of semantically
chasingon€e'stail. . .” because such analysiswould
also fail to find “possession” and “weight of
amphetaming” an essential element. We believe,
respectfully, that the dissent misses the point of
Jones.

In Jones, the government in Jones urged the
(continued...)



Therefore, for purposes of federal habeas
review, the state provided sufficient evidence
for arational trier of fact to find guilt beyond
areasonable doubt. Under Brown, our review
for constitutional sufficiency should ask only
“whether the evidence was congtitutionally
aufficient to convict [Bledsue] of the crime
charged, not whether a state appellate court
would have reversed his conviction . . . .”
Brown, 937 F.2d a 181. Whatever the
complexitiesrai sed by thenew Malik approach
to analyzing indictments and jury charges and
by Jones, the fact remains that “with explicit
reference to the substantive elements of the
crimina offense,” the state produced sufficient
evidenceto convict. Accordingly, wewill not
grant habeas relief based on the grand jury’s
omisson of a non-essential element of
Bledsue's offense.

Thejudgment granting habeas corpus relief
iISREVERSED, andjudgmentisRENDERED,
denying habeas relief.

(...continued)

Court to construe the statute as a single offense
with three separate punishments. The Court
refused to read the statute to diminish the jury’s
“control over facts determining a statutory
sentencing range.” See Jones, 119 S. Ct. at 1215.
Because the seriousness of bodily injury was a
factual determination that would affect the
statutory sentencing range, the Court found this
factor to be an essentid element, but not simply
because it was found in the statute.

Jones does not teach us that every phrasein a
statuteisan “essential eement.” Rather, it Simply
asks courtsto look carefully at e ements that could
increase the statutory sentencing range.

In fact, we can easily read the statute to mean
that calculations of the amount of amphetamines
alwaysincludes adulterantsand dilutants. Thefact
that thetermisincluded in all three sections of the
statute means that it is not a factor that would
increase the sentence; therefore, Jones does not
lead us to construe “ adulterants and dilutants’ as
an essential € ement.

11



JACQUES L. WENER, JR, Circuit
Judge, concurring in part and
dissenting in part:

| agree with ny coll eagues of
the mjority that we have
jurisdiction to review the
district court’s disposition of
Bl edsue’ s f ederal habeas cor pus
petition, and that the case is
in t he pr oper pr ocedur al
posture for us to hear it. I

respectfully dissent from the
majority opi ni on, however,
because | cannot agree withits
sufficiency of the evidence

analysis or wwth its concl usion
that the variance between the
state’s indictnent of Bledsue
and the trial court’s jury

12

charge — which effectively
| owered the state’s burden of
pr oof — is nmerely a
“procedural nuance,” unworthy
of constitutional protection.
| nmust also dissent from the
majority’s concl usi on t hat
“adul terants and di lutants” are
not essential elenents of the
of fense that, when relied on by
t he state to obt ai n a
convi ction, must  have been
pl eaded in the indictnent. I
find this assertion
i nconpatible with the Suprene
Court’ s recent holding in Jones

V. United States,? which
requires any fact t hat
21119 S. . 1215 (1999).



increases the maxi mum penalty
for a crinme be (1) charged in
the indictnent, (2) submtted
to a jury, and (3) proved
beyond a reasonabl e doubt.

It is axiomatic that the Due
Process Cause protects an
accused agai nst convi ction
unless facts necessary to
denonstrate the presence of
each elenment of the crinme of
whi ch he is charged are proved
beyond a reasonable doubt.??
In the face of this immutable
constitutional principle, the
maj ority opinion neverthel ess
di sm sses the state’'s failure
to prove an essential el enent
of the of fense —t he wei ght of
the anphetam ne as charged in

the indictnent — beyond a
reasonabl e doubt by
trivializing the omssion of

t he i ntegral
component,

statutory
“I'ncluding
adulterants and dilutants,”
wth the |abel “procedur a
nuance” and thereby rel egating
it to a point below the
threshold of constitutional
scrutiny. | amconvinced that,
in doing this, the majority so
br oadens and exal ts our hol di ng
in Brown v. Collins® that the
constitutional standards and
purposes articulated by the
Suprene Court in Jackson V.

Virginia®** are dimnished to
the point of inefficacy in
situations such as this.

The Jackson Court established
the framework to be used by
federal courts review ng habeas
corpus petitions in which a
prisoner challenges a state
court conviction on grounds of
i nsufficiency of the evidence.

2’In re Wnship, 397 U. S
358, 364 (1970).
28937 F.2d 175 (5'" Cir.
1991).
24433 U. S. 307 (1979).

Focusing on the Fourteenth
Amendnent’ s Due Process
protection, the Court hel d that
habeas relief is warranted “if
it is found that wupon the
record evidence adduced at the
trial norational trier of fact
coul d have found proof of guilt
beyond a reasonable doubt.”?
In so holding, however, the
Jackson Court also recogni zed
the potential for f eder al
intrusion on a state’s power to
define crimnal offenses and
therefore directed that the
prescribed standard be applied
in every i nst ance “Wth
explicit reference to the
substantive elenents of the
crimnal offense as defined by
state law. "?® For over twenty
years now, this deliberate

intertw ning of f eder al
constitutional law and state
substantive crimnal |aw has
served to vacat e t he

convictions  of t hose who,
t hough factually cul pable, are
legally innocent of a state
crinme as char ged — a
constitutionally assumed
societal risk that lies at the
very heart of the Due Process
Cl ause.

Today, however, | read the
maj ority opinionas frustrating
the dictates of Jackson by
over - enphasi zi ng —and t her eby
over - enpoweri ng —portions of
our opinionin Brown, despite a
pl ethora of factual
distinctions from the instant
case — distinctions that, |
submt, do nake a difference.
I n Brown as here, we exam ned a
habeas petition grounded on a
clai mof insufficient evidence
to support a state court
convi ction. The nost prom nent

»]d. at 324.
2%)d. at 324 n. 16
(enphasi s added).



feature of Brown, though, is a
fl aned jury char ge t hat
inperm ssibly increased the
state’s burden of proof to an
unattai nable level, resulting
in a “wndfall” acquittal —
based on constitutionally
i nsufficient evidence —for a
defendant who was factually
guilty of the crine actually
charged in the indictnent.?’

As t he wrongl y- hei ght ened pr oof
burden thus placed on the state
woul d have enabl ed t he
def endant “to walk”™ on a
technicality, we applied the
| abel “procedural nuance” to
t he vari ance between the theory
of the case presented at trial

and the theory of the case
stated in the faulty jury
i nstructions. e t hus
di sti ngui shed it from an
essenti al el ement of t he

of fense as required by Jackson,
and we deni ed habeas relief.?8

Key | egal and factua
di fferences between Brown’'s
case and Bledsue’s block ny

agreeingwth the majority that
Brown governs this case. First
and nost significantly, the
instructions given the jury at
Bl edsue’s trial inpermssibly
|owered the state’s burden of

proof for the crime for which
Bl edsue was indicted — a
diametrically opposite
circumst ance from the

hei ght ened proof burden pl aced
on the state in Brown. The
factor inproperly insertedinto
Bl edsue’ s jury charge
(instructing the jury that it

could include the weight of
adulterants or dilutants in
determ ning whether Bl edsue

2’Br own, 937 F.2d at 182.
281 d., at 181-82.
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possessed 28 granms or nore of
the controll ed substance) gave
the state the easy ability to
prove the statutorily-required
wei ght of amphet am nes
necessary to obt ain a
convi ction under an i ndictnent
that made no nention of such
addi tives.
Texas | aw defi nes t he
quantity elenent of its drug
possession crines by weight:
Possessing O to 28 granms is an

essential element of a crine of
possession that is a nere
“third degree felony,”
di sti ngui shi ng it from a

separate and distinct crine of
possession that is a nore
hei nous “aggravated fel ony,” an
essential elenment of which is
possessing 28 to 400 grans. In
bot h crimes, t he statute
al l ows, but does not require,
the state to ease its burden of
proving the weight of the
subst ance possessed by
cunulating “adulterants and
di lutants” wth t he pure
subst ance when cal cul ating the
quantity. But, | submt, if
the state elects to use such
additives, it nust track the
statute and expressly include
“adulterants and dilutants” in
the indictnent. Fail ing that
(as here), the state nust prove
the quantity on the basis of
t he pure substance al one.
Second, Bl edsue’ s indictnent

omtted an elenent of t he
crime, adul terants and
dilutants, in contrast to the

om ssion of the state’'s theory
of the case in Brown, clearly
not an essential el enent of the
crinme. Consequently, Bl edsue’s
conviction was vacated by the

f eder al district court
(correctly, | believe) not on
the basis of a procedura

technicality, but because the



essential, substantive weight
element of the offense, as
charged in the indictnent, had
not been proved. Moreover, to
a legal certainty, it could not
have been proved by the state
wi t hout the trial court’s
departing from the indictnent

by (1) allowing evidence of
additives to be presented to
the jury and (2) instructing

the jury to include the weight

of t hose addi ti ves when
cal cul ating the weight of the
control | ed substance. This was

done by Bledsue’'s state tria
court despite the absence in
the i ndi ctmrent of any reference
what soever to either (1) the
statute that defines the crine,
i.e., no incorporation by
reference, or (2) “adulterants
or dilutants.”

I am not the
recogni ze t he critical
i nportance of the threshold
gquestion, “which party benefits
from an inproper jury charge”
when consi deri ng constitutional
sufficiency of the evidence on

first to

habeas. Recently, the highest
crimnal court in Texas, 1in
Malik v. State,? recognized

t he i nconsi stency stemm ng from
t he application of a
sufficiency revi ewdependi ng on
whi ch party —the state or the

defendant —— has benefitted
from questi onabl e jury
i nstructions. To elimnate
t hese I nconsi st enci es and
produce a single, coher ent
standard, the court in Mlik
overruled one prong of prior

state precedent, the prong that

had awar ded def endant s
acquittals after the state
failed to object to a jury

29953 S.W2d 234 (Tex.
Crim App. 1997).
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charge that increased its own
burden of proof (even though
the state had factually proved
its case). Malik created a new
sufficiency of the evidence
st andar d, one designed to
permt an acquittal to stand or
a conviction to be reversed
only when the state actually
fails to prove the offense
charged in the indictnent.?3°

I read today’'s mmjority
opinion as disregarding the
Mal ik court’s approach to the
constitutional sufficiency of
the evidence analysis under
Jackson, despite the Court’s
instruction in Jackson that we
are to rely on substantive
state crim nal | aw when
reviewing a state conviction
for constitutional sufficiency.
The majority says that “[we
decline [] to expand the scope
of our review of Texas cases by

incorporating the Mlik rule
into our f eder al habeas
jurisprudence.” As | read
Mal i k, however, the highest
crim nal court of Texas
confected its rule in an
express effort to align that
state’s sufficiency of the
evidence analysis wth the
federal sufficiency analysis
decreed in Jackson. The

majority’s failure to focus on
this state/federal nexus in
Jackson offends the principles
of federalism ironically, a
goal later espoused by the
majority as a reason to deny
habeas relief to Bl edsue. | t

has been said that “[i]f the
Federal Governnent in all or
any of its departnents are to

prescribe thelimts of its own
authority, and the States are
bound to submt to this

1 d. at 239-40.



decision, and are not to be
allowed to exam ne and decide
for t hensel ves when t he
Constitution shal | be
overl eaped, thisis practically
‘a gover nment wi t hout
l[imtation of powers.’“3!

As | see it, the mjority
expands its power and further
exacerbates the deprivation of
Bl edsue’ s constitutional rights
by concl udi ng —wi t hout regard
to the glaring inconsistency
bet ween the indictnent and the
jury char ge t hat
“adul terants and di l utants” are
not essential elenents of the
crinme under Jackson, as
necessary for federal habeas
review. The majority concedes,

as | insist, that the statute
under whi ch Bl edsue was
convi ct ed creates t hr ee

separate of fenses, each with at
| east one separate el enent, not

one of f ense W th t hree
gradati ons of puni shnent .
Regardless of the fact that

each offense contains separate
el ements, however, the majority
sees a distinction between the
amount of amphet am ne
possessed, whi ch it
acknow edges to be an essenti al
el ement of the offense, and
“adulterants and dilutants,”
which it insists are not. I
cannot accept this distinction,
however, as the anount of
“adulterants and dilutants” is
merely added to the anmpunt of
pure anphetam ne to make up t he
total wei ght of possessed drugs
necessary to support a
convi ction under any one of the

Sl1Robert V. Hayne, Speech

inthe United States Senate, 25

Jan. 1830, in Reqister of
Debates of Congress 43, 58
(1830).
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three separate offenses.

Earlier this year, t he
Supr enme Court in Jones
considered a crimnal statute
essentially i denti cal in
structure to the Texas statute

that is at the heart of this
case. The Court in Jones
concluded that the degree of
bodily injury, i.e. severe
bodily injury or death, which
resul ted in a hei ght ened
penal ty i nposed on t he
crimnal, was an el enent of the
of fense that must be (1)
charged in the indictnent, (2)
submtted to the jury, and (3)
proved beyond a reasonable
doubt . *2 The statute under
which Bl edsue was convicted
stands on all fours wth the
statute examned in Jones.

Even t hough construction of the
statute in this case arises in

a different procedural context
than that in Jones,® | am
2Jones, 119 S. Ct. at

1228.
33Jones invol ved a direct
crimnal appeal of a federal
convi ction, which arose in the
context of sentencing, while
Bledsue’s <case is a post-
convi ction f eder al habeas
attack on a state court
convi cti on. In Jones, the
Court sentenced the defendant
based on a non-charged, non-

jury finding that the victim
suffered serious bodily injury.

119 S. . at 1218. As the
indictnment did not charge the
def endant wth comm tting

serious bodily injury and the
jury was never asked to find

that the defendant commtted
serious bodily injury, the
Court concluded that Jones’s

(continued...)



convi nced t hat t he same
reasoni ng applies. As such,
the weight of the possessed
anphetam ne, the increnental
increases of which produce
concomtant increases in the
seriousness of the crime and
the penalty inposed on the
perpetrator, is one of the
essenti al el ements  of t he
of fense of conviction that, if
relied on by the state to
obtain a conviction, nust be
charged in the indictnent and
proved beyond a reasonable
doubt . Conversely, if the
state omts adulterants and
dilutants fromthe indictnment,
the jury cannot rely on themin
cal cul ating the anount of drugs
possessed. Qobviously, the
state can elect to charge in
the indictnent the essential
wei ght el enent in either of two

... continued)

i xth Anmendnent right to a
rial by jury was violated.
Id. at 1226. The Court based
its holding on the concl usion
that serious bodily injury, a
fact that increases the maxi num
penalty for the of fense, was an
essential elenment that nust be
charged in the indictnent,
submtted to a jury, and proved
beyond a reasonabl e doubt. I1d.
at 1224 n. 6. I n Bl edsue’ s case,
the jury charge included the
el ement “adul terants and
dilutants.” Relying on the
negative pregnant drawn from
the Court’s holding in Jones, |
am convinced that if the state
allows the jury to consider an
essential elenment of the crine
that increases the nmaxi mum
penal ty, then that el enent nust
be charged in the indictnent
and proved beyond a reasonabl e
doubt .

(
S
|

ways: the anphetam ne al one or
the amphetam ne pl us
adul terants and di | utants.
Either way, a valid charge

results. But, under Jackson,
the state cannot el ect to
charge possession of

anphet am ne al one, then switch
and prove the weight of the
pure-only substance charged by
including evidence of t he
anmount of adulterants and
dilutants as well.

As | see it, the mpjority
opi ni on t oday i nposes an
unyi el ding federal power over
constitutional interpretation,
but in a count er stroke
suppl ant s t he Fourteenth
Amendnent by rubber-stanping a
conviction that was obtained in
the clear absence of proof
beyond a reasonabl e doubt that
the defendant committed the
crime for which he was charged
in the indictnent. Wth all
due respect, it is principally

for this reason that | nust
di ssent .
l.
FRAVEWORK

As the nmgjority opinion
adequately states the facts and
replicates t he pr ocedur al
hi story, standard of review,

and issue of procedural bar, |
shall hereafter nention from
time to tinme only small shards
of those vessels as needed to
conplete a frane of reference.
| am prepared, however, to
t ake whatever tinme (and ink) is
needed to illum nate the flaws
| perceive in the mjority
opinion’s disposition of this
admttedly conplex case. I
begin with a further discussion
of Jackson V. Virginias
sufficiency of the evidence
anal ysis and the gl oss that we
put on it in Brown v. Collins.
Based on the |egal rul es




espoused in those cases, |
follow with consideration of
those el enents that | find nmust
be included in a proper
constitutional sufficiency
revi ew of Bl edsue’s state court
conviction and the definition
of his of fense under Texas | aw,

both statutory and
jurisprudential, in context
wth what | perceive to be the

i nportance of
Mal i kK deci sions

the Brown and
to this case

when they are read in par
materia. Then, with that | egal

framework in place, | analyze
the nerits of Bl edsue’ s appeal
in an effort to identify the
pitfalls | perceive in the
anal ysi s advanced by the panel
majority. Next, assum ng that
(as the majority concl udes) the
vari ance between t he i ndi ct nent

and jury charge need not be
factored into a sufficiency
anal ysi s, I expl ore t he
fundanmental flawthat | discern

inthe majority’ s hol ding that,
even when “adulterants and
dilutants” are included in the
instruction to the jury and
used by it in calculating the
wei ght of t he possessed
substance, the adulterants and
dilutants are not essential
elements of the offense of
convi ction that nust be charged
inthe indictnent. Finally, |
take ny position to its
necessary concl usi on by
expl ai ni ng my conviction that a
harm ess error analysis of this
case fails to excuse the
constitutional vi ol ati on
suffered by Bl edsue.
.
ANALYSI S
A Sufficiency Analysis
Under Jackson v. Virginia
In reviewing challenges to
constitutional sufficiency of
t he evidence, we begin with the

18

wel | - known Jackson v. Virginia
standard.®** As noted, we nust
determ ne whether, in the |ight
most f avor abl e to t he
prosecuti on, “any rational
trier of fact could have found
the essential elenents of the

crime beyond a reasonable
doubt , " 3% with “explicit
reference to the substantive
el enent s of t he crimnal

offense as defined by state
| aw. "3 When the Jackson Court
formulated this standard, it
re-enphasi zed the Fourteenth
Amendnent’ s guarantee that “no
person shall be nmade to suffer

t he onus of a crim nal
convi ction except upon
sufficient proof,” but
contenplated the intrusion by
f eder al courts into state
convictions as a matter of
finality and federal -state
comty.® The Court concl uded
t hat finality of j udgnment

shoul d not be achieved at the
expense of a constitutional
right, stating:

34443 U. S. 307 (1979).
] d. at 320.
36& at
(enphasi s added).
371 d. at 316, 324 n. 16.

324 n. 16



The question whet her a
def endant has been convicted
upon inadequate evidence is
central to the basic question
of guilt or innocence. The
constitutional necessity of
proof beyond a reasonabl e doubt
is not confined to those
defendants who are norally
bl anel ess. Under our system of
crimnal justice even a thief
isentitledto conplain that he
has been unconstitutionally
convicted and inprisoned as a

burgl ar . %8

% d. at 323-24 (citations
omtted) (enphasis added).
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W have entertained nunerous

habeas petitions in which the
Jackson analysis has been
dutifully applied. In so
doi ng, however, we have
recogni zed a di stinction
bet ween the crime’s
“substantive” elements under
state law — which should be
wei ghed under a Jackson
analysis —— and “procedural
nuances” o whi ch are

undeservi ng of a Jackson revi ew
and need not be proved by the
state to withstand a judgnent
of acquittal or the grant of a

new trial on habeas review 3
As such, the relevant inquiry
under Jackson is “whether the

evidence was constitutionally

sufficient to convict [the
def endant | of t he crinme
charged, not whether a state
appellate court would have
reversed [the def endant’ s]

conviction on the basis of a
st at e procedural nuance foreign

to f eder al constitutiona
nor ns. " 4°
B. El enents of a Sufficiency
Revi ew

Just as | agree with the
majority that the starting
point in this case is Jackson
V. Virginia, | also agree that
t he guest for a state
definition of the charged

of fense starts with the state
statute. Where | part with the

panel majority is its inplied
conclusion that we stop wth
the statute as well. | am

satisfied that, for purposes of
a Jackson anal ysis —at | east
in this case —*“state law' is
the product of both a Texas

¥Brown, 937 F.2d at 181.
“Jackson, 443 U.S. at
323- 24 (enphasi s added).
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statute and that state’ s Common
Law, i.e., its jurisprudence.

1. The Statute

| find a parsing of the
applicable statutory provision
hel pful. The initial paragraph
of 8§ 481.116 of the Texas
Health & Safety Code specifies

t hat a person conmts an
offense if he knowngly or
intentionally possesses a

controll ed substance listed in
Penalty Group 2 (which includes
anphet am ne) . 4 The severa
subsections that follow define
separate, increasingly severe
fel oni es wth i ncreasingly
severe punishnent |evels, both
based on the aggregate wei ght
of the <controlled substance
possessed: An anphet am ne
of fense falling wi t hin
subsection (b)’'s “less than 28
grans” is a “third degree
fel ony”; an anphetam ne of f ense
falling withinsubsection (c)’s

“28 grans or nore’” is an
“aggravated felony."”%2
Consequently, when, as here,
the prosecution is proceeding
under a subsecti on (c)
“aggravated fel ony” —28 grans
or nore — it must prove that

t he defendant (1) know ngly or
intentionally (2) possessed (3)
anphet am nes i n an anount of 28
granms or nore but | ess than 400
grans. This is precisely what
Bl edsue’ s i ndi ct nent specifies;

“TEX. HEALTH & SAFETY CODE
ANN. § 481.116 (West 1992).
42Subsection (d) further

subdi vi des t he puni shnent
ranges for the *aggravated
fel ony” depending on whether

the aggregate weight of the
control | ed substance i s bet ween
28 and 400 grans or (greater
t han 400 grans.



and it does so without nention
of “adulterants or dilutants,”
and without reference to the
nanme or nunber of the statute
t hat i ncrim nates unl awf ul
possession of the controlled
subst ance.

2. Texas Common Law

After defining the necessary
el ements of Bl edsue’s crime as
set forth in the applicable
state statute, however, the
majority fails to take the next
| ogi cal step. This marks the
initial point at which the
majority and | part ways. W
are in agreenent that, from a
plain reading of Jackson, we
are required to nmeasur e
sufficiency of the evidence
W th reference to t he
substantive elenents of the
crimnal offense as defined by

state law. But, “state law’ is
nowhere narrowmy defined as a
synonym for “state statute.”

It seens clear to ne that the
majority opinion repeatedly
m sconstrues t he Jackson
st andard by measuri ng
sufficiency of the evidence
agai nst the governing statute
only —not the entire body of
pertinent st ate | aw.
Consequent |y, t he majority
inplicitly di sm sses Texas
Comon Law and t her eby
prohi bits Texas from defining
its owmn state law, in direct
contravention of the Court’s
express concern in Jackson.?*
For this reason, | cannot agree

43The Court presuned that
consideration of state law in
the sufficiency of the evidence
standard would ensure that
i ntrusions on the power of the
states to define crimna
of f enses woul d not occur.
Jackson, 443 U. S. at 324 n. 16.
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wth the mgjority’'s inplicit
narrow definition of “state
law as used by the Court in
Jackson.

Treating “state law in the
nor e conpr ehensi ve sense
intended in Jackson brings ne
to an additional rule of
crimnal |aw engendered from
t he Texas Conmmon Law.

Notwi t hstanding 8§ 481.116's
inclusion of adulterants or
dilutants in the cal cul ati on of

the total wei ght of t he
controlled substance, Texas
jurisprudence has firmy

established that an indictnent
must contain t he phr ase
“i ncl udi ng adul terants and
dilutants” before the state (or
the jury) can use the wei ght of
these additives in calculating
the aggregate weight of the
control |l ed substance.* Courts
i n Texas have consistently held
that “[t]he state is bound by
t he al | egati ons in its
i ndi ctment and nust prove them

“4See Dowing v. State,
885 S.W2d 103, 109 (Tex. Crim
App. 1992) (en banc) (ordering
acquittal because the
indictnent failed to contain
the phrase “Including
adul terants and dilutants” and
the state could not prove the
pure anount of anphetam ne as

alleged in the indictnent),
decision clarified, 885 S. W2d
114 (Tex. Cim App. 1994);

Reeves v. State, 806 S W2d

540, 543 (Tex. Crim App. 1990)
(en banc) (sane), cert. denied,
499 U. S. 984 (1991); Farris v.

State, 811 S.W2d 577 (Tex.
Crim App. 1990) (en banc)
(sane); Cruse v. State, 722
S.W2d 778, 780 (Tex. Cim
App. 1986).



beyond a reasonable doubt.”4
Our Br own opinion
notwi thstanding, this
jurisprudential ruleisclearly

substanti ve, not a nmer e
procedural nuance; there is
not hi ng procedural about it.
Rather, it goes to the very
core of requiring that the
pr oof not vary from the
i ndi ct nent . Accordingly, if

the grand jury does not return
an i ndi ctnent that contains the
phrase “including adulterants
and dilutants,” the state nust
prove the weight of t he
controlled substance on the
basis of pure anmount al one or
ri sk a judgnent of acquittal or

a reversal of conviction in a
sufficiency of the evidence
chal | enge, whether on direct

appeal or habeas review. There
i's nothing harsh or burdensone
about this rule when we stop to

reflect on the fact that the
wording of the grand jury’'s
i ndi ct nent is under t he
excl usi ve control of the state!

Nevertheless, the mmjority
concl udes t hat this wel | -
est abl i shed jurisprudenti al
rul e does not create an
“essenti al el enent” of t he
of fense, but is a “procedura

nuance” that should not affect
a constitutional anal ysis under
Jackson. For support, the
majority relies entirely on our

opinion in Brown v. Collins,?*
and, w thout presenting nuch-
needed analysis, holds that
“Brown requires reversal of

habeas here.” As | see nyriad

“®Cruse, 722 S.W2d at 780
(citing Doyle v. State, 661
SSW2d 726 (Tex. Cim App.
1983)).

46937 F.2d 175 (5" Gir.
1991) .

22

di sti ngui shing features betwen

this case and Brown, | briefly
set out the facts in Brown
bef ore hi ghl i ghti ng Its
di ff erences.

3. Brown v. Collins

I n Br own, t he habeas

petitioner had been convicted
instate court of participating
in an aggravated robbery by
driving the get-away car.
Consi stent with the indictnent,
the jury was instructed that,
to establish culpability, the
state nust prove that the
def endant acted as a principal.
The evi dence adduced at trial,
however, supported cul pability
only under a party-acconplice
t heory. # On  habeas, Brown
conceded hi s guilt under
Texas’s party-acconplice rule
but argued that the evidence
had to conformto the theory of
responsibility submttedinthe
jury charge. As it did not, he
i nsi sted, his conviction should
be overturned. *®

Brown relied on the so-called
Benson/ Boozer line of cases to
ar gue t hat t he evi dence
presented at trial nust conform
to the theory of responsibility
expressed in the charge given
tothe jury, failing which, the
court nust enter a judgnent of
acquittal.? Beginning wth

“ln its instruction, the
court charged the jury on the
| aw of parties generally, but
this theory was not included in
the “application paragraphs,”
whi ch apply the relevant lawto
the specific facts of the case.
Brown, 937 F.2d at 177.

‘8 d. at 180.

1 d. at 180. |f the
state objects to the erroneous
jury charge and the court

(continued...)



Benson V. State, and
conti nui ng in Boozer V.
State,® the Texas Court of
Crim nal Appeals had held that
the state’s failure to object
to a jury char ge t hat
unnecessarily increased the
prosecution’s burden of proof
required it to prove the
offense as described in the
excessively burdensone jury
charge; failure to do so would
result in an acquittal based on
insufficient evidence.® From
t hese decisions energed a |ine
of cases that developed a
di chotony: Sufficiency of the
evidence is neasured by the
jury charge if (1) the jury
charge inperm ssibly increases

the state’s burden of proof —

and is thus nore favorable to
the defendant, and (2) the
state fails to obj ect ;
conversely, sufficiency of the
evidence is neasured by the
indictnent if the unobjected-to
jury char ge i nper m ssi bly
lowers the state’s burden of
proof — and is thus |ess

(...continued)
neverthel ess charges the jury
on a higher burden, then the
defendant is not entitled to
acquittal, but the appellate
court remands the case for a
new trial. 1d. at 181 n. 8.

0661 S.W2d 708 (Tex.
Crim App. 1982), overruled,
953 S.W2d 234 (Tex. Crim App.
1997) .

51717 S.W2d 608 (Tex.
Crim App. 1984), overruled,
953 S.W2d 234 (Tex. Crim App.
1997) .

52Benson, 661 S.W2d at
715-16; Boozer, 717 S.W2d at
610- 12.

favorable to the defendant. ®3

Al t hough we acknow edged the
Benson/ Boozer rule in Brown, we
nevertheless found that a
technical violation of this
rule to be a nere procedural
nuance that “does not rise to
constitutional heights.”® In
so doing, we reasoned that,
notw t hstanding the i nproper
jury instruction, the state
clearly proved the el enents of
the Texas aggravated robbery
statute and the “standard in
Jackson demands no nore.”®

At tenpti ng to dr aw
simlarities to Brown today,
the majority asserts that the
state clearly proved t he
el ements in the statute, which
authorized the inclusion of
adul terants and di | utants,
thereby establishing that the
evi dence IS sufficient.
Regardl ess of the fact that the
state (not the defendant, as in
Brown) received the benefit of
its own inconsistency, the
majority takes the position
that Brown applies either way
——irrespective of whether it

3See Malik v. Texas, 953
S.W2d 234, 238-39 (Tex. Crim
. 1997); Mirrow v. State,
753 S.w2d 372, 381-82 (Tex.
Crim App. 1988) (Onion, J.,
di ssenting), cert. denied, 517
U S 1192 (1996). The second
branch of +the dichotony —
measuring sufficiency of the
evidence by the indictnent —

has been overruled. | present
a detail ed anal ysis of the case
t hat overruled this |egal

hol di ng and the inpact of the
hol ding on Bledsue’s case in
subsection B. 4.
>Brown, 937 F.2d at 181.
®ld. at 182 (enphasis
added) .



is the state or the defendant
who receives the benefit. The
maj ority reasons that in Brown
we gave no indication that our
analysis would only apply to
situations in whi ch t he
def endant benefitted from the
i nconsi stent charge. To say,
however, that Brown’'s silence
sonehow creates a | ega

W t hout ever delving into the
factual irregularities present
in each case o IS
counterintuitive and al so runs
contrary to accepted
met hodol ogy. A principal
fallacy of this reasoning is

its disregard of the difference
bet ween the rel ati onship of the

parties in a crimnal case as
di stinguished from a civi
case: In a crimnal case all

proof burdens are on the state;
t he defense can stand nmute and

prove nothing. Wat’'s “sauce”
for the prosecution is not
“sauce” for the defense.

I view portions of the
di scussi on in Br own as

supporting inferences contrary
to the position taken today by
the majority. For exanple, at
the outset of that opinion, we
described Brown’ s argunent as
finding support in the |line of
Texas cases t hat neasur e
sufficiency of the evidence by
the “jury charge given, failing
whi ch, the court nust enter a
judgrment of acquittal.”® The
Texas cases cited for this
proposition —— Nickerson,
St ephens, and Benson — al

relate to but one side of the
sufficiency of the evidence
di chotony, the one in which the

def endant benefits from the

i nproper jury charge by getting

a wndfall acquittal. |[|ndeed,
6| d. at 180.

rule —
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i nanal ogi zing the situationin
Brown to the one in N ckerson,

we quoted Nickerson for the
proposition that ““By not
objecting to a charge which
unnecessarily increased the
state’s burden of proof, the

state deened t he charge correct
and accepted the burden.’”%
It is this “wndfall” that we
dism ssed in Brown by dubbing
it a “procedur al nuance”
because (1) it clearly deals
with the procedural default
i ssue of the state’s failureto
object, and (2) the defendant
woul d gain an unjust acquittal
from the state’'s failure to
obj ect, even though the state
had definitively proved the
substantive elenents of its
case under applicable state
I aw. I n Bl edsue’ s case, there
i's no procedural default issue,
and Bl edsue gai ned no advant age

by the variance; in fact, he
suffered the ul timate
di sadvant age. And, again, in
Brown, what the state proved
mat ched the indictnment, which
is not the situation we
consi der today. For all these
reasons, Br own IS sinply
i napposite.

It seens obvious to ne
that, unlike civil litigation,
we cannot hol d crimna

def endants to t he same st andard
as the state when it cones to
objecting to ajury chargein a
crimnal trial that decreases
the state’s burden of proof.?38

7] d.

quoting N ckerson
v. State, 782 S.W2d 887, 891
(Tex. Crim App. 1990)).

S8Even nore conpelling in

t his case, however, Bl edsue did
object to the inproper jury
charge at trial, placing the

(continued...)



In Br own, we did not
contenplate a situation in
whi ch t he jury char ge
benefitted t he state and
sufficiency was thus neasured
by the indictnent, because
Br own faced exactly t he
opposite circunstances. He was
seeki ng sufficiency revi ew

measured by the jury charge
even t hough t he burden of proof
in the jury charge benefitted

him not the state. Readi ng
the holding in Brown to apply
to obverse facts, i.e., when
the state benefits from the
i nproper jury charge, sinply
does not follow, either in |aw
or inlogic. In the context of
constitutional proof beyond a
reasonabl e doubt the

prosecution and t he defense are
not fungi bl e.

Di sregarded by the mpjority
is another critical distinction
in Brown that renders its
application inapposite here.
Unli ke Brown, the instant case
does not deal with the state’s
theory of responsibility, but
wth an actual elenent of the
crime t he wei ght of
anphet am ne necessary to
constitute t he particul ar
aggravated felony as charged in
the indictnent. Unli ke the
theory of parties in Brown, the
phrase “including adulterants
and dilutants,” when relied on
to obtain a conviction, is an
integral, necessary conponent

of an el enent of the of fense —

the weight or quantity of the
anphet am ne required to
obtain a conviction under one
of three levels of possessory
crimes expressed in the subject

statute. | obviously would be

(...continued)
state court on noti ce.

25

concurring in the mpjority
opinion, not dissenting from
it, if the indictnent had
expressly ment i oned t he
additives or had incorporated
them by reference to the
statutory section that allows
(but does not require) the
state to include adulterants
and di | utants; but t he
indictnment did neither. e
must rely on the clear and
unanbi guous wor ds of t he
indictment to determne the
el ements of the crinme actually
charged — not the crine
potentially “chargeable” —
whi ch, in Bledsue’'s case,

i ndi sputably did not include

adulterants and dilutants for

purposes of calculating the
wei ght of t he subst ance
possessed.® And, clearly, the

wei ght of the substance is the
el emrent that is unique to each
of the different possession
crimes under Texas law and
determ nes what kind of felony
has been comm tted. In this
regard, | cannot overl ook the
fact that the state conducts
the grand jury proceeding and
actually wites the indictnent.
Presumabl y, the state knows its
own statute and knew or should
have known to include the
permtted additives if it
intended to use them to prove

®See Leal v. State, 975
S.W2d 636, 640 (Tex. C. App.
1998) (“[I1]f any unnecessary
| anguage i ncl uded in an
i ndi ct ment descri bes an
essential elenment of the crine
charged, the state nust prove
t he al | egati on, t hough
needl essly pleaded . . . .”
(citing Burrell v. State, 526
S.W2d 799, 802 (Tex. Cim
App. 1975)).




quantity. As it did not, we
must assune objectively that in
this instance the state was
satisfied to deal strictly with
pure anphetamne (even if,
subjectively, om tting
adul terants and dilutants was

not intentional).

After a careful reading of
Br own, I see significant
di fferences in Bl edsue’ s
sufficiency of the evidence
claim and Brown’ s o
differences that | bel i eve

el evate Texas’ s court-made rul e

above a nmer e “procedur al
nuance” to an “essenti al
el enent of the offense” under
Jackson. Addi tionally, even

t hough the Brown decision may
have hit the proverbial *“nai

on the head” at the tine it was
decided, its holding has been
weakened by the Texas Court of

Crim nal Appeals’s decision in
Mal i k V. St at e, 9° whi ch
overruled the Benson/ Boozer

doctrine in an attenpt to bring

its state sufficiency of the
evi dence st andar d I nto
alignnent wth the Jackson
constitutional standard. I
submt that we can no |onger
rely on Brown, at |[|east not
without factoring in Mlik.?®%

60953 S.W2d 234 (Tex.
Crim App. 1997).

5"The mmjority believes
that Bledsue is asking us to
overrul e Brown on the basis of
Mali k. Bl edsue need not ask us
to do so, because the holding
in Br own was inplicitly
overrul ed by i
decision, i.e. the holding in
Brown was based on the
Benson/ Boozer |ine of cases,
whi ch were explicitly overrul ed
in Mlik, rendering Brown
(continued...)
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4, Malik v. State

In Malik, the highest Texas
court reexam ned the
Benson/ Boozer |ine of cases,
noti ng t he i nconsi stenci es

caused by the | ongstanding rul e
that turns on whether the state
or the defendant benefitted
fromthe inproper jury charge.
To reiterate, if an indictnent
was facially conplete but the
jury charge required nore proof

than the indictnent (and the
state failed to object to its
i ncreased burden of proof),

then under the Benson/Boozer
I'ine, suf ficiency of t he
evi dence was to be neasured by
the jury charge.® Conversely,
if the indictnent was facially
conplete but the jury charge
required less proof than the
indictnment, then under the
Benson/ Boozer |ine, sufficiency
of the evidence was to be
neasured by the indictnent.?53
Di ssatisfied with the maze of

conplex rules for different
situations, the Milik court
concluded t hat t he

Benson/ Boozer rul e was actual |y
at odds wth the Jackson
standard. The court recogni zed
that although “[t]he Jackson
standard was established to
ensure that innocent persons

(...continued)
nugatory —inplicitly if not
explicitly. And, again, Brown
is truly inapposite to the
i nstant circunstances.

62The Malik court noted
that even if the indictnent was
facially i nconpl et e, but
consi st ent wth t he jury
char ge, sufficiency of the
evidence is also neasured by
the jury charge. 953 S.W2d at
239.

63] d.



woul d not be convicted,” the
Benson/ Boozer rule permtted
acquittals sinply because the

def endant received a w ndfall
inthe jury instructions — a
result directly at odds wth

t he Jackson protection. %

To all evi ate t his
i nconsi stency, the <court in
Mal i k held that “sufficiency of
t he evi dence shoul d be neasured
by the el enents of the offense

as defined by the
hypot hetically correct jury
char ge for t he case.”®
Significantly, the court went
on to define hypothetically
correct jury charge as “one
that accurately sets out the
law, is authorized by the
indictment, does not
unnecessarily i ncrease t he
state’s burden of proof, or
unnecessarily restrict t he
state’s theories of liability,
and adequately describes the
particular offense for which

the defendant was tried.”% |
fear that the majority opinion
today has turned a blind eye
toward the phrase “authorized
by the indictnment” in the Malik
definition of a hypothetically

correct jury charge. | ndeed,
my entire dissenting position
hinges on this point: By
omtting adul terants and
dilutants (or a reference to
t he statute) from t he
indictnment, a jury charge that
includes them can never be
correct, hypot hetical ly or
actual ly.

The majority discredits the
analysis set forth by Mlik,
stating —w thout citation or
ot her support —that the Malik

64 d.
1 d. at 240.
6| d. (enphasis added).
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rule, like the Benson/Boozer
| i ne of cases, “does not reach
the |evel of constitutional
sufficiency required for
federal habeas intervention.”
The maj ority concedes, however,

that in many cases, “the Malik
rule will produce an accurate
list of t he ‘essenti al

el emrents’ that Jackson requires
federal courts to reviewduring
habeas proceedings.” Yet, it
fails to acknow edge a
situation like Bledsue's, in
which the Malik rule does not
conport wth Jackson. The
panel mjority cites only to
the language in Malik that the
i ndi ct ment IS central to
confecting the “hypothetically
correct jury charge,” but is
not a dispositive neasurenent
of sufficiency in cases when
theories such as law of the
parties or transferred intent
are involved.® These | egal
theories of liability are not
essential elenents of the crine
at issue in this case, so the
i ndi ct nent - based hypot hetically

correct jury charge is the
appropriate mechani sm for
conpari son

Again, | find clear under

Mali k that the “hypothetically
correct jury charge” nust be
“aut hori zed by the i ndi ctnent,”
signifying that we cannot
disregard the indictnent and
look only to the statute.
Using the Malik benchmark, the
kind of technical violations

6’See Johnson v. State,
982 S. W 2d 403, 409 (Tex. Crim
App. 1998) (en banc) (when
applying Malik, noting that
gener al principles of
liability, such as transferred
intent, need not be alleged in
the indictnent).




t hat concerned the Brown court
and ended in unnecessary
judgnents of acquittal wll be
elimnated, and the state wll
consistently have to prove the

elenments in the indictnent.®
On the one hand, defendants
like Br own, who had
historically benefitted froman
I npr oper jury charge that
required a higher Ilevel of
proof for conviction, will no
|l onger be acquitted on a
technicality; on the other

hand, defendants |i ke Bl edsue,

who were convicted on an
I npr oper jury charge that
allowed the state to prevail
under a |lower |level of proof
than the crime charged in the
indictnment, wll be eligible
for federal habeas relief. I

agree whol eheartedly with the
Mali k court’s observation that
it has brought the Texas
sufficiency of the evidence
inquiry nore in line with the
Jackson standard to ensure t hat
a judgnent of acquittal wll be
reserved for those situations
in which there is a failure in
t he state’s constitutional
burden of proof, rather than
merely a technical violation
It seenms to ne that the
effect of the majority opinion
is to allow the Malik court’s

8Cf. State v. Barrera,
982 S. W 2d 415, 417 (Tex. Crim
App. 1998) (applying Mlik and
finding that the omssion of

sel f-defenseinthe application
paragraph of the jury charge,
even though it was adequately
defined in the jury charge, was
a technical violation of a

state law rule, which did not
af f ect a constitutional
sufficiency of the evidence
review).
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interpretation of Jackson to
cone in one juridical ear and
go out the other. Ironically,
the instant panel majority

i nvokes federalism to justify
deni al of habeas relief at the
sane tinme that it undul y
di scounts a state common |aw
principle that was created to
further the goals of a federa

constitutional sufficiency of
the evidence analysis under
Jackson. Another curiosity is
the mpjority’s expression of

concern that “[p]ost-Mlik
it is uncertain whether Texas
courts would require that

phrase [including adulterants
or dilutants] in the indictnent
to convi ct Bl edsue, because the
ol d requi renent of matching the
jury charges and t he i ndi ct nent

no |onger exists.”® Not to
worry: The courts of Texas have
continued to indicate that, for
the state to cunulate the
wei ght of additives with the

8Al t hough the mpjority
addresses sone of the cases
deci ded post - Mal ik, it
concl udes that Bledsue' s case
is different “because the
| anguage of his indictnent is
anbi guous as to whet her
adulterants and dilutants are
i ncl uded in t he al | eged
anphet am ne possession.” I
find this concl usion
ast oni shi ng. First, there is
no anbiguity in Bledsue’s
indictnment: It sinply did not

contain the phrase “adul terants
or di lutants.” Second,
subsequent Texas cases have
confirnmed that the jury charge
must conformto the indictnent,
even when a key el enent has

been omtted from t he
i ndi ct nent. See infra notes
47-48 and acconpanyi ng text.



wei ght of the pure drug so as
to gain a conviction, the
requi renent that the statutory
phrase nust appear in the
i ndi ctment does still exist.
In Harris v. State, for
exanple, a Texas court of
appeals applied the Mlik
standard to facts closely
anal ogous to those of this
case. © The defendant in
Harris was convi cted of
aggravated assault of a peace
of ficer. The defendant had
been charged in an indictnent
that al |l eged t he defendant “did

then and there unlawfully,
intentionally and know ngly
cause bodily injury” to the
of ficer. The jury charge,
however, instructed the jury
that “[a] person commts the
of fense of assaul t i f he

intentionally, knowi ngly or
reckl essly causes bodily injury

to another,” thereby permtting
a conviction on a theory
br oader —— and thus |ess
burdensone to the state —t han
t he one al | eged in t he
i ndi ct nent . Even though the
specific | anguage of t he
statute under whi ch t he
def endant was i ndi ct ed
cont ai ned t he el enent of
reckl essness, the court held
that the essential el enents of
the of fense nmust appear in the

indictnment; its presenceinthe
statute al one i's not
sufficient. Thus, a Mlik
hypot hetically correct jury
char ge could not i ncl ude

reckl essness, and, as aresult,
reckl essness coul d not sustain

701999 W 441839 (Tex. C
App. July 1, 1999)
(unpubl i shed).
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a conviction. ™

In Ii ke manner, even though
t he st at ut e under whi ch Bl edsue
was convicted clearly allowed
the inclusion of adulterants
and dilutants in calculating

the total wei ght of t he
anphetam ne, this elenent was
omtted fromhis indictnent, as

drawn for the grand jury by the
prosecuti on. Anal ogous to
Harris, the essential elenents
of Bl edsue’s offense are those
specified in the indictnment —
here, “pure” anphetam ne only
——and, because the state did
not prove one of the essenti al
elements of the indictnent’s
offense (as distinct from a
mere theory of responsibility)
beyond a reasonable doubt,
i.e., possession of 28-400
grans of unadul ter at ed
anphet am ne, exclusive of the
indictnment-omtted additives,
Bl edsue is entitled to habeas
corpus relief.
In Pizzini v.
Texas court
readi ng of

St at e, anot her
confirmed this
Mali k by stating,
“IwWle do not read Mlik so
broadly... we nust conclude
t hat the hypothetically correct
jury charge contenplated in
Mal i k IS based on t he
indictnent as returned by the
grand jury. Accordingly, Malik
may not be used to rel ease the

state from its burden of
proving each elenent of the
offense as charged in the
indictnent.”7"

1d. at *2-4.

21998 W. 635306, *2 (Tex.
Ct . App. Sept . 16,
1998) (enphasi s added); see al so
Wlliams v. State, 980 S.W2d
222, 224-25 n.2 (Tex. C. App.

1998)

(“TAl hypot hetical |y

(continued...)



Jackson requires us to
evaluate the elenents of the
of fense under state |aw and
Texas |aw — both before and
after Mali k — mandates that,
for purposes of constitutional
sufficiency, t he essenti al
elenents of the offense are
t hose cont ai ned in t he
i ndi ct nent. |t therefore
follows inescapably that the

st andard announced in Malik, as
contenplated in that decision
and consi stently applied by the
Texas courts of appeal ever
since, is aligned wth the
Jackson standard and nust be
considered in a sufficiency of
t he evi dence review

C. Merits of the Case

(...continued)

correct jury char ge must
reflect the elements of a
crimnal offense as set out in
t he indictnent.”) (enphasis
added) .
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Using the Malik standard as
my yardstick, | now test for
constitutional sufficiency the
evi dence produced by the state
to convict Bledsue on the
all egations in ahypothetically

correct jury char ge as
aut hori zed by, inter alia, the
i ndi ct nent. The i ndictnent
al | eged possession of at | east
28 grans of anphetam ne — no
mention  of adul terants or
dilutant; no nention of the
crimnal statute. Thus, a
hypot hetically correct jury

i nstruction woul d not all owthe
wei ght of the adulterants and
dilutants to be considered in
cal cul ating the weight of the
anphet am ne possessed. At
trial, the state’'s expert
W tness testified that Bl edsue
possessed at nost 17 grans of
pure anphetam ne. Because, as
a matter of law, the state did
not and could not prove beyond
a reasonabl e doubt one of the
essenti al el ements  of t he
i ndi ctment —28 grans or nore
of t he subst ance (pure
anphet am ne) possessed — |
would affirm the district
court’s grant of habeas relief
based on its holding that
Bl edsue’ s convi ction IS
unconsti tuti onal under t he
standard espoused in Jackson
The mjority’s mnimzing of
the Malik standard by | abeling
it a Brown procedural nuance
(thus undeserving of
constitutional scrutiny) is one

reason why | nust respectfully
di ssent.
D. Essential Elenents
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Declining to adopt the Malik
rule, the mpjority, 1in its
final step, addresses whether
“adulterants and dilutants”
constitute essential elenents
under Jackson such that they
must be char ged in t he
i ndi ct nent . The mjority
sought gui dance from the
Suprene Court’s teachings in
Jones v. United States,”™ a
case in which the structure of
a crimnal statute was exam ned
to find that the increased
| evel of harm suffered by the
victim i.e., bodily injury or
deat h, was an essential el enent
of the offense to be deci ded by
a jury. The Court noted that
“any fact (other than prior
conviction) that increases the
maxi mum penalty for a crine
must be char ged in t he
i ndi ct ment, submtted to a
jury, and proven beyond a
reasonabl e doubt.”’® Based on
the simlarities between the
statute in Jones and the
statute at hand, the nmgjority
correctly describes the Texas
statute as defining three
separate offenses, rather than
one of fense with three separate
puni shnent s.

I percei ve, however, an
inherent flaw in the position
t hat the majority opinion
subsequently advances. | t
attenpts to di stinguish between
the anount of anphet am ne
possessed —which it deens an

8119 S. C. 1215 (1999).
4|d. at 1224 n.6; see
also United States v. Davis,
1999 W. 496519 (4" Cr. July
13, 1999) (relying on Jones

vacati ng Davi s’ s sent ence
because “great bodily injury”
was not char ged in t he

i ndi ctnent) .



el enent of the offense — and
the phrase “adulterants and
dilutants,” which it clains is
not an el enent of the offense.
Because “adul terants and
dilutants” are i ncluded i n each
separate crime under t he

statute to cal cul ate t he anpunt
possessed, goes the majority’s
reasoni ng, Bledsue could not
have been convi cted of
possessing |less than 28 grans
of anphet am ne. It is from
this thesis that the mpjority
concl udes that “adul terants and
di l utants” cannot be an el enent
of the of fense of conviction.
Not only do | perceive this
argunent as patently circul ar,
| find it to be a classic non
sequi tur. The majority
concedes that the anount of
control | ed substance possessed
is an elenment of Bledsue's
of fense but in the sane breath
insists that “adulterants and
dilutants” do not affect the
total anmount of the controlled
subst ance possessed; that the
crime, as expressed in the
statute, describes the weight
of the controll ed substance as

i ncl udi ng adul terants and
di lut ants. But, the mpjority
fails to account for the
indictnent’s om ssi on of

adul terants and dilutants when
it fails to track or identify
the statute. As these two
substances — (1) pure drugs
and (2) addi tives are
inextricably intertwi ned, | can

nei t her accept nor understand
the mpjority’s proposition. In
fact, the mpjority states,
“[el]ach of the three offenses
in the statute describes the
anount of t he controll ed
subst ance as “incl udi ng
adulterants and dilutants.”

This exercise of semantically
chasing one’ s tail denonstrates
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the logical fallacy in the
majority’s position. Mor e
inportantly, it continues to
ignore what the indictnent
actual ly sai d, and, nor e
significantly, what it did not
say.

Additionally, the majority’s
conclusion that Bledsue could
not have been convicted of

possessing less than 28 grans
of anphet am nes can only foll ow
if sufficiency of the evidence
is neasured by the statute
alone or by the jury charge
al one, both of which include
“adulterants and dilutants.”
But, if sufficiency of the
evi dence considers the statute
only as expressly incorporated
into the indictment —as, | am
convinced, it mnmust —— then
Bl edsue undeni ably could have
been convicted of possessing

| ess t han 28 grans of
anphetam ne — 17 grans to be
exact .

Finally, to say t hat

“adul terants and di l utants” are
not essential el enents because
they are always i ncluded in the

offense is both illogical and
unsupport ed. The el enents of
“possession” and “weight of
anphet am nes” are al ways
included in the offense as
wel |, but that woul d not excuse
their onmi ssi on from t he
i ndi ct nent. | can neither
understand nor reconcile the

majority’ s position that under

Jones, adul terants and
dilutants are not essential
el enent s of t he of f ense.
Clearly, “adul terants and
dilutants” can dramatically
affect the weight of the

anphet am ne proved by the state
to have been possessed by the
def endant and can t hus i ncrease
the defendant’s penalty: That
is precisely what has occurred



here. This is an additional

reason why | nust respectfully
di ssent — unl ess, of course,
the error can be found to be
harm ess. Thus, one nore step

IS required.
E. Har nl ess Error Anal ysi s

To take ny thesis to its
necessary |egal conclusion, |
nmust address one final hurdle
raised by the state: harnless
error. As a wit of habeas
corpus is not necessarily
granted in every instance in

which the state has failed to

conform to constitutional
requi renents, my concl usion
that Jackson has not been
satisfied does not fully
conpl ete this inquiry.’
Before habeas relief can be

grant ed, Bl edsue nust establish
that he suffered prejudice as a
result of the variance between

the jury charge and the
i ndi ctnent. ® Il n its
brief and in oral argunent, the
state insisted that Bledsue
coul d not successfully
denonstrate prejudice because
(D he woul d have been
convicted wunder the |esser
i ncl uded of fense of “less than

28 grans,” and (2) for Bl edsue,
that | esser offense carries the
sane puni shnment range as does
the greater of fense of which he

was convi cted. Accordi ngly,
urges the state, any error is
har m ess.

As wth t he majority

opi ni on’ s reasoni ng, | perceive
a fatal flaw in the state's
|l ogic as well. Even though the

5Brown, 937 F.2d at 182;
Clark v. Magqgio, 737 F.2d 471,
475 (5" Cr. 1984), cert.

deni ed, 470 U.S. 1055 (1985).
5Br own, 937 F.2d at 182.
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state is correct in observing
that a conviction under either
t he “28 gr anms or nor e”
aggravated felony or the “less
than 28 grans” third degree
felony would carry the sane
puni shnment range for Bl edsue —

25 to 99 years or life
i nprisonment — it does not
follow that the jury would

necessarily have assessed the

same punishnent wthin that
range. ’” During the sentencing
phase of trial, the jury
assessed punishnent at life

i npri sonment based on two prior

convictions and the present
conviction for an *“aggravated
fel ony” —the second “tier” of
the puni shnment schene of the
statute that is based on
wei ght . That second tier —
reserved for aggravat ed
felonies —is clearly neant to
puni sh nore hei nous drug crines
than the first tier’s third
degr ee, “under 28 grans,”
fel oni es, obviously a Iless
egr egi ous, m ni mal quantity
crinme. The jury, which had
found Bledsue quilty of the
greater aggregate weight, was
i nstructed t hat it coul d
sentence Bl edsue for any term

bet ween 25 and 99 years or that
it coul d | Nnpose life
i npri sonnent ; and the jury
chose life inprisonnent.

The state urges that “[t] here
is no reason to believe that
the jury would have been nore
forgiving in sentenci ng Bl edsue

SICE . id. at 182- 83
(finding no prejudice because
the sentence for the |Iesser
i ncluded offense was exactly
the sane as the sentence

inposed on the defendant);
Cark, 737 F.2d at 475-76
(sane).



for seventeen grans of pure
anphetam ne rather than nore
than 28 grans of diluted
anphet am ne.” This is a

cl assic m s-characterization of
an i ssue: The correct question
to ask in this harmess error
anal ysis i s whether there is at
least a realistic possibility
that a jury mght be |ess
i nclined to assess t he
statutory maximum — life in
prison — for the mnimal

first-tier, third degree fel ony
than for the nore egregious,
second-tier aggravated fel ony.
To me the obvious answer is
“Yes.” Mor eover, the state’s
reasoni ng cuts both ways: There
is no reason to believe that
the jury woul d have i nposed t he
identical, statutory maxinmm
sentence when dealing with a
conviction on the |ower grade
felony, as a lesser included
offense at that, particularly
when arned wth the know edge
t hat t he nor e hei nous
aggravated felony carries the
sane nmaximum as the “entry

level” third degree crine.’
In the context of the
United St ates Sent enci ng
Guidelines, it is clear that
m sapplication of a guideline
is only harmess error if the
district court woul d  have
i nposed t he exact sanme
sentence, even in the absence

of the error. Wllians V.

U.S., 503 U S. 193, 203 (1992).
The fact that the district
court could have chosen the
sane sentence is inmaterial.

See U.S. v. Tello, 9 F.3d 1119,

1131 (5" Cr. 1993) (holding
that application of the wong
sent enci ng range IS not

harm ess error even when the
(continued...)
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| deemworth highlighting for
anal ogi cal pur poses t he
different treatnent given under

Texas law to a first-tine
of f ender who commts an
“aggravat ed” fel ony, as

conpared to the treat nent gi ven
to a first offender for a
“third degree” felony. An
aggravated felony — in this
case the “28 grans or nore”
count —carries, for a first
of f ender, a puni shnent range of
5 to 99 years or life and a
maxi mum fine of $50, 000. I n
contrast, athird degree fel ony
——in this case the “less than
28 grans” count —carries, for
a first offender, a punishnment
range of only 2 to 10 years and
a maxi rum fine of $10,000. A
reasonable jury could not help
but note the fact that the
possibility of an additional 79
years or life in prison and an
addi tional $40,000 in fines
reflects a public policy, as
expressed by the Ilegislature,
that an aggravated felony is
substantially nore egregious
than a third degree felony in
the Texas crimnal pantheon.
Al t hough these penalty ranges
apply only to first tine
of fenders, of which Bl edsue

admttedly is not one, | infer
(...continued)

same sentence was avail able
under the correct sentencing
range); U.S. v. Huskey, 137
F.3d 283, 289-90 (5" Gir.
1998) (refusing to find
harm ess error because the

gover nnent coul d not prove that

the district court would have
chosen t he exact sane
sentence); U.S. v. Rogers, 126
F.3d 655, 661 (5'" Cr. 1997)
(same); U.S. v. Surasky, 976
F.2d 242, 248 (5'" Gr. 1992).



gui dance from t he Texas
Legi slature’s t reat nent of
t hese of fenses and can see how
a jury would be likely to make
t he sane anal ogi cal distinction
when enlightened by an able
defense | awer. Additionally,
given that Bledsue's oprior
of fenses were felony theft and
unl awful carrying of a weapon
on licensed prem ses, this was
his first drug conviction.
That a defendant is found
guilty of the least crimnal
quantity range of anphetam ne
possession that is punishable
by law and that it is his first
drug offense mght very well
lead a jury to assess a | ower
sentence, al nost certainly | ess
than life inprisonnent.

In sum we should sit neither
as a transcendental jury nor as
an oracle predicting what a
jury woul d deci de when
theoretically sentencing one
convicted of a “third-degree”
f el ony rat her t han an
“aggravated” felony, with the
difference dictated explicitly
and solely by quantity. Thi s
shoul d be decided by another
jury on another day —if it is
to be decided at all. I find
it self-evident, though, that

in the sentencing context a
conviction based on
insufficient evidence of the

quantity of anphet am ne
possessed woul d be prejudicial

to any habeas petitioner under
t he i nst ant facts and
applicable | aw.

| therefore conclude that
Bl edsue has denonstrat ed
sufficient prejudice in the
di screpancy bet ween hi s

i ndi ctment and the jury charge,
and the substantially different

nature of the |esser included
offense, to renove his case
from the realm of harnless

35

error. | agree wth the
recommendati on of the district
court and would affirm its
reversal of Bl edsue’ s
conviction on the charge of
possessi on of anphetamne in a
quantity of 28 granms or nore,
allowing the state 120 days in
which to retry Bledsue on the
| esser included offense of
possession of |ess than 28
granms, should the state el ect
to do so.
L1l
CONCLUSI ON

| am deeply troubled by the
majority’s treatnment of the
Fourteenth Amendment’ s
f undanment al due process
guar ant ee t hat every i ndi vi dual
regardl ess of factual
culpability — shall be free
fromconviction except on proof
beyond a reasonable doubt of
the crime of which he is
char ged. By nmandate of the
Suprene Court, we have been
given explicit rules under
whi ch t o nmeasure sufficiency of
the evidence on habeas when
guestioning a state conviction,

nmost notably the reference to
state |law for the substantive
definition of the elenents of
the crimnal offense. Wthits
focus limted narromy to the
statute only, however, the
maj ority di sregards an
essential elenent of state |aw

——ingrained in the Cormmon Law
of Texas for al nbst 20 years —
that the state nust include the
key phrase “Including
adulterants or dilutants” in
the indictnent if the wei ght of

those additives are to be
relied on by the state in
proving the essential elenent
of wei ght.

By dimnutively termng this
di screpancy bet ween t he
i ndictnment and the jury charge



a “procedural nuance,” the
maj ority condones sl oppi ness at

best and sophi stry and
deception at worst, in the
actions of t he state
prosecutor. ’® The state in
this case benefitted fromits
own om ssion In t he
i nconsi st ency bet ween t he

i ndi ctment and the jury charge,
condeming Bledsue to a life
behind bars for commtting a
crine of which he was never
indicted. | hasten to add that
| should not be m sunderstood
t o advocate a bl anket revi ew of
state court convictions, as it
shoul d be with great rel uctance
that any federal court intrudes
on the finality of a state’s
di sposition of such cases. But
we nust not forget that we are
in all [likelihood the final
arbiter bet ween Bl edsue’ s
guarantee of due process and
t he state’'s i nt erest in
prosecuting crimnals. Absent
consi deration of the Texas
commpn |aw rule that examn nes
t he vari ance bet ween t he
i ndi ctnent and the jury charge

which, | mght add, is aligned
wi th the federal constitutional
st andard, Bl edsue’ s due process
rights to a fundanental fair
trial have been abrogat ed,
first by the state conviction
and now by the mmjority’s

rever sal of t he f eder al
district court’s grant of
habeas relief —which | woul d

affirm For these reasons, |
respectfully dissent.

For exanple, in
Bl edsue’ s case, the indictnent
not only left out the phrase
“adul terants or dilutants,” but
failed to nention the statute
under whi ch Bl edsue was
convi ct ed.
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