UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-11208

UNI TED STATES OF AMERI CA,
Pl aintiff-Appellee

VERSUS

CARVEN RAM REZ,

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Northern District of Texas

May 3, 1999
Bef ore HI GA NBOTHAM DUHE, and DeMOSS, Circuit Judges
JOHN M DUHE, JR, Circuit Judge:

A jury convicted Carnmen Ramirez (“Ramrez”) of one count of
conspiracy to distribute heroin in violation of 21 U S.C A § 846
(West 1999). Ramrez raises two i ssues on appeal. First, Ramrez
argues the district court erred in denying her notion for a

mstrial or alternatively to strike the governnent’s two nmain



W tness’ testinony on the grounds that the governnent’s failure to
produce t apes of conversati on between the two wi t nesses viol ated 18
US CA § 3500 (“Jencks Act”). Second, Ramirez argues the
district court erroneously excluded the sworn affidavit of FBI
speci al agent Janes Kendall when Ram rez sought to introduce it as
an adm ssion of a party-opponent. For the follow ng reasons, we
vacate and remand in part for a hearing concerning the governnent’s
culpability regarding the tapes and affirm the district court’s
evidentiary ruling.
. BACKGROUND

The governnent alleged that Ramrez conspired to snuggle
heroin into the federal prison in Seagoville, Texas in which her
husband was i ncarcerated. The governnent based its case primarily
on the testinony of two Wwtnesses: (1) Ronald Secrease
(“Secrease”), a special investigations supervisor at the prison;
and (2) Wendel |l Blount (“Blount”), a Seagoville inmate serving tine
for a white-collar tax offense. Bl ount acted as a governnent
i nformer throughout the transaction constantly updating Secrease
about the details of the inpending transaction through witten
notes and tel ephone calls. The prison tapes outgoing phone calls
fromthe prisoners onlarge reels. Wen Ram rez di scovered t hrough
cross-exam nation of Blount at trial that tel ephone updates from
Blount to Secrease were routinely taped, she noved the court to

order the governnent’s disclosure of the tapes. The next day the



gover nnent produced recordi ngs of two conversati ons between Bl ount
and Secrease but reported that the Bureau of Prisons destroyed the
tapes containing the remaining conversations through its routine
procedures. The calls the governnent produced were avail able only
t hrough coi nci dence; because they were on the sane tapes the U S
Attorney subpoenaed from the Bureau of Prisons containing phone
calls fromM. Ramrez inside the prisonto Ms. Ramrez. Ramrez
moved for a mstrial and alternatively to strike Blount and
Secrease’ s testinony under the Jencks Act due to the unavailability
of the tapes for cross-exam nation. The court denied Ramrez’s
not i on.

Ram rez al so sought to introduce the sworn affidavit of FB
Speci al Agent Janes Kendall as the adm ssion of a party-opponent
under Fed. R Evid. 801(d)(2)(B). In his affidavit, Kendall
affirmed that Blount said Ms. Ramrez had the heroin at her hone.
The district court prevented Kendall fromtestifying as a defense
witness earlier inthe trial because the defense failed to properly
subpoena him as a governnent agent. The district court excluded
Kendall’s affidavit because it felt Ramrez was attenpting to
i ntroduce evidence that was previously properly excluded. Ramrez
appeal s.

1. DI SCUSSI ON
A.  Jencks Act

Ram rez argues the district court erred in not declaring a



mstrial or striking the testinony of Secrease and Blount as a
sanction for the governnent’s non-di scl osure under the Jencks Act.
The governnment argues it was not required to disclose the materi al
under the Jencks Act because it did not know of the existence of
t he taped conversations until after they were erased.!?

We review a district court’s decision concerning the Jencks

Act for clear error. See United States v. Martinez, 87 F.3d 731,

734 (5th Gr. 1996). “The trial court’s finding will constitute
clear error where such finding either rests upon an incorrect rule
of law or is inconsistent wwth the facts upon which it purports to
rests.” Id. Even when a violation is found, the failure to
produce prior statenents is subject to a harml ess error anal ysis.

See United States v. Martinez, 151 F.3d 384, 391 (5th Gr. 1998).

In the context of the Jencks Act, we nust strictly apply the
harm ess error analysis review and determ ne whether the error
itself had a substantial influence on the judgnent in addition to
determ ni ng whether there was sufficient evidence to support the

convi cti on. See United States v. Keller, 14 F.3d 1051, 1054-55

(5th Gr. 1994).
The Jencks Act requires the United States to disclose a
prior statenment of a witness in its possession relating to the

subject matter of that witness’ testinony. See 18 U S.C. A § 3500

The governnment does not contend that the recordings were not
“statenents” as defined in the Jencks Act. Ramrez concedes the
tapes were destroyed before she was indicted and that the
governnent did not intentionally destroy the tapes.
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(West 1985). The definition of “statenent” includes “a
recording . . . which is a substantially verbatimrecital of an
oral statenment nade by said witness and recorded cont enpor aneously
with the making of such oral statenent.” 1d. The United States
nmust di sclose the information after the witness’ direct exam nation
testinony. |d. If the United States fails to disclose, the court
must either strike the testinmony of the witness or declare a
mstrial.? 1d.

The district court denied a mstrial and refused to strike
Bl ount and Secrease’'s testinony on two grounds. First, the
district court found that the tapes were not in the “possession of

the United States”, as defined in the Jencks Act, relying on United

States v. Trevino, 556 F.2d 1265 (5th G r. 1977). Second, the
district court held it may “apply such renedy as justice requires”
because the governnent’s failure to produce the tapes was through

its negligence or good faith oversight relying on United States v.

2 The text of the Jencks Act provides:

(b) After a witness called by the United States has testified
on direct examnation, the court shall, on notion of the
def endant, order the United States to produce any statenent
(as hereinafter defined) of the witness in the possession of
the United States which relates to the subject matter as to
whi ch the witness has testified.

(d) If the United States elects not to conply with an order of
the court under subsection (b) or (c) hereof to deliver to the
def endant any such statenent . . . the court shall strike from
the record the testinony of the witness, and the trial shal
proceed unless the court in its discretion shall determ ne
that the interests of justice require that a mstrial be
decl ar ed.

18 U.S.C A § 3500 (West 1985)



Taylor, 13 F.3d 986, 990 (6th Cr. 1994), United States v. Pope,

574 F.2d 320, 325-26 (2nd Crcuit 1978), and United States v.

Polizzi, 500 F.2d 856 (9th G r. 1974). The district court also

relied on United States v. Beasley, 576 F.2d 626 (5th Cr. 1978)

and United States v. Mranda, 526 F.2d 1319, 1328 (2nd Cr. 1975)

hol di ng that where the prosecution acted in good faith the court
may determne the appropriate sanctions by weighing the
governnent’s cul pability agai nst the anount of prejudice resulting
to the defendant. The district court found no culpability on the
governnment’s part and no prejudice to Ramrez as a result of the
destruction of the tapes.
1. *“Possession of the United States”

In Trevino, the court held that a presentence report was not
“Iin the possession of the United States” for Jencks Act purposes
when it is in the possession of a probation officer. See id. at
1271. However, the court also stated that

[oJur decision denying discovery of the presentence

report of a governnent w tness under Brady, the Jencks

Act, and Rule 16 is not to be read as a conprehensive

survey of the boundaries of required disclosure under

those provisions . . . Wre we considering sone type of

report held by an arm of the governnment other than the

probation officer, an investigative agency, for exanple

di fferent questions woul d be presented, those concerning

the prosecutor’s duty to disclose nmaterial not

technically within his possession but to which he has
ready access.

ld. at 1272. The Jencks Act is not restricted to statenents “in

the hands of, or known to, the particular prosecuting attorney



assigned to the case, the U S Attorney’s office, the Cimna
Section of the Justice Departnent, or even the entire Justice

Departnent. Its order is unqualified.” United States v. Beasl ey,

576 F. 2d 626, 631 (5th Cr. 1978); see United States v. Bryant, 439

F.2d 642, 650 (D.C. Cr. 1971) (holding the duty of disclosure
under the Jencks Act “affects not only the prosecutor, but the
Governnent as a whole, including its investigative agencies.”)

Secrease, an enpl oyee of the Bureau of Prisons, initiated and
was constantly involved in investigating the smuggling of drugs
into the Seagoville institution. There is no doubt that the Bureau
of Prisons was part of the investigative team regarding this
transaction. The tapes were in the possession of the Bureau of
Prisons until they were taped over, and therefore they were in the
“possession of the United States” as defined by the Jencks Act.
The district court erred in finding otherw se.
2. (Good Faith Exception

The district court also erred in excusing the governnent’s
failure to produce the tapes due to its good faith oversight or
negligence. Wile other circuits have fashi oned such an excepti on,
see Taylor, 13 F. 3d at 990; Pope, 574 F.2d at 325, we have declined
to follow this route. “[Under the Jencks Act, we consider
results, not notive.” Beasley, 576 F.2d at 627. “Unless a non-
di scl osure was harm ess error, reversal is required even where the

prosecution has acted in good faith.” United States v. MKenzie,

768 F.2d 602, 609 (5th Gr. 1985).
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However, in the case of |ost or destroyed evidence, we apply

a separate anal ysis. In United States v. Bryant, 439 F.2d 642

(D.C. Gr. 1971) the court fornulated a new approach for |ost or
destroyed evidence cases under the Jencks Act, Brady and Rule 16
because of the wunique circunstances facing a court in that
situation. “[l]n these cases we are entirely in the dark.” [d. at
648. Because the evidence is no | onger avail able we have no idea
whet her it woul d have been favorable to the Defendant. As in this
case, the governnent’s case in Bryant also essentially relied on
the testinony of one wtness. A governnment agent recorded the
conversations of the witness and then “m spl aced” the tape because
he deened it uninportant to the case.® The court held that Jencks
Act sanctions shoul d be i nposed in cases of bad faith and negli gent
suppression of evidence but not in the case of good faith | oss by
the governnent. 1d. at 651. Because the court found the record on
appeal inadequate, it remanded to the trial court to “weigh the
degree of negligence or bad faith involved, the inportance of the
evi dence | ost, and the evidence of guilt adduced at trial in order
to cone to a determnation that will serve the ends of justice.”

Id. at 653. W have adopted this approach when deciding | ost and

3The court in Bryant was faced with the sane situation as are we
in choosing between affirmng the conviction or dismssing the
indictment. “Anewtrial would be sinply a repetition of the first
trial, simlarly infected by non-disclosure” of Jencks material,
and a newtrial wthout Blount’s and Secrease’ s testinony woul d be
poi ntless, since wthout their testinony there would be no case.
Id. at 653.



destroyed evi dence cases. See Johnston v. Pittman, 731 F.2d 1231,

1234 (5th Gr. 1984); Arnstrong v. Collier, 536 F.2d 72, 78 (5th

Cr. 1976); United States v. Rojas, 502 F.2d 1042, 1044 (5th Cr

1974).

There is little evidence in the record concerning the degree
of the governnent’s culpability in failing to disclose the tapes.
However, the governnent’s claimthat it had no know edge of the
recordi ngs of conversations between Blount and Secrease until it
was exposed on cross-exam nation seens highly inplausible. The
U S Attorney’s know edge that all inmate calls fromthe Seagoville
institution were taped is evident fromher subpoena of phone calls
from M. Ramrez to Ms. Ramrez during the sanme tinme period
Additionally, both Secrease and Blount were aware that their
conversations were being taped while they were speaking. These two
W t nesses’ testinony al nbst exclusively supported the governnent’s
case at trial. On direct exam nation of Secrease and Bl ount, the
governnent specifically asked the w tnesses how t hey comuni cat ed,
and both replied by witten note and tel ephone. Even nore telling,
Bl ount testified that while there was no nention of Ms. Ramrez in
any of the witten notes, he discussed her involvenent frequently
wWth Secrease over the phone. For these reasons, we find it
unlikely that the governnment did not know of the nultiple
recordings of its star witnesses concerning the subject on which

they testified at trial.



We al so find unpersuasive the governnent’s argunents that it
is excused because the tapes containing the lost calls were
destroyed before Ms. Ramrez’ s indictnent. Even so, the tapes
were certainly available during the investigation of Ramrez
therefore allowng the governnent to preserve only the
conversations it believed were favorable to the prosecution.

Additionally, unlike the district court, we believe there is
a high likelihood of prejudice to Ramrez because had the
gover nnment produced the tapes, Ram rez coul d have used t he evi dence
to i npeach the governnent’ s nost i nportant witnesses. The district
court shoul d explore these issues with the U S. Attorneys on renmand
i n maki ng a neani ngful determ nation of their culpability regarding
the | ost recordings. If the district court determnes that the
governnent intentionally or negligently | ost the tapes containing
t he conversations, it nust dism ss Ramrez’ s indictnent, because a
new trial cannot renedy the governnent’s nondi scl osure.

B. Kendall Affidavit

Ram rez argues the district court erred in excluding special
agent Kendall’s search warrant affidavit. Ram rez asserts the
affidavit is adm ssible as the adm ssion of a party-opponent under
Fed. R Evid. 801(d)(2)(B). The governnent contends that even if
the district court abused its discretion in excluding the
affidavit, it was harnm ess error. W review a district court’s

ruling regarding the admssibility of evidence for abuse of
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discretion and will reverse a district court's ruling only if it

affects a substantial right of a party. See First Nat’l Bank of

Louisville v. Lustig, 96 F.3d 1554, 1574 (5th Cr.1996); United

States v. Pace, 10 F.3d 1106, 1115 (5th Cr. 1993); United States

v. Coleman, 997 F.2d 1101, 1104 (5th Gr. 1993).

Ram rez attenpted to introduce Kendall’s affidavit to refute
the governnent’s theory explaining the absence of drugs recovered
fromthe transaction.* At trial, the governnent explained it did
not recover drugs fromthis transaction because it noved t oo soon.
The governnment contended that Ms. Ramrez had not yet brought the
drugs because she had not yet received the noney order fromBl ount.
Blount testified that Ms. Ramrez did not bring drugs to the
pri son because she could not purchase themuntil she received the
money order fromBlount. In his affidavit, Kendall affirmnmed that
Bl ount said the heroin was waiting at Ms. Ramrez’s hone. Ramrez
argues this evidence would have rebutted the governnent’s theory

concerni ng the absence of drugs recovered fromthis transaction.

Assuming the district court did err in excluding the
affidavit, we hold the error was harnl ess because the defense
elicited the sane information from Blount on cross-exam nati on.

Bl ount testified that he may have said the drugs were at Ramrez’s

“Ram rez requested that the district court issue a subpoena for
Kendal |l as a witness for trial, but the district court denied the
request because she did not follow the correct procedures for the
subpoena of a governnent agent.
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hone, and the defense <cross-examned him concerning the
i nconsistency of his testinony with his statenent to Kendall.
Secrease also testified that Blount said the drugs were waiting at
Ramrez’s house. As a result, we find the affidavit would have
been cunul ative, and its exclusion was nerely harm ess error.
CONCLUSI ON

For the above reasons, we vacate and remand in part for a
hearing concerning the culpability of the governnent regarding the
tapes and affirmthe district court’s evidentiary ruling.

REVERSED AND REMANDED | N PART, and AFFI RVED | N PART.
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