UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-11292

Ben Lyndon Ki ser,
Peti ti oner- Appel | ant,
VERSUS
Gary Johnson, Director
Texas Departnent of Crimnal Justice,

| nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

January 6, 1999
Bef ore H G3 NBOTHAM DAVI S, and BARKSDALE, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Peti ti oner-Appel | ant Ben Lyndon Ki ser appeal s t he di sm ssal of
his 28 US C 8§ 2254 habeas petition. Kiser argues that the
district court erred in applying the statute of I|imtations
provision of the Antiterrorismand Effective Death Penalty Act of
1996 ("AEDPA"), 28 U.S.C. § 2244(d)(1), retroactively to bar the
petition. He further argues that the district court erred in
raising the statute of limtations defense sua sponte. For reasons
that follow, we affirm

| .

Kiser was convicted by a Texas jury of aggravated sexual



assault of a child on Cctober 2, 1986. The jury found that Kiser
had two prior felony convictions and sentenced him to life
inprisonnment. His conviction was affirnmed on direct appeal on
Novenber 30, 1987, and the Texas Court of Crim nal Appeals refused
a petition for discretionary reviewon January 11, 1989. Since that
tinme, Kiser has filed three state habeas applications. The first
was filed on Septenber 6, 1991, and denied on the findings of the
trial court on March 11, 1992. The second was filed on March 13,
1995, and denied on June 26, 1996. The third was filed on July 10,
1997, and di sm ssed as successive on Cctober 22, 1997.

Kiser filed the instant 28 U S. C. 8§ 2254 habeas petition on
July 10, 1997, though the petition is dated July 7, 1997. The
magi strate judge issued a report and recomendation that the
petition be dismssed as tinme-barred by the AEDPA s one-year
statute of l[imtations. Kiser filed objections to the nagistrate
judge’s report. After conducting a de novo review of the record,
the magi strate judge’ s report, and Kiser’s objections, the district
court adopted the nmagistrate judge's report as correct and
di sm ssed Kiser’'s petition with prejudice.

Kiser filed a notion for a certificate of appealability
("CAA"). The district court granted the COA notion on two issues:
(1) whether the district court erred by finding that Kiser’'s
petition was barred by the AEDPA's statute of limtations; and (2)
whet her the AEDPA's statute of limtations is jurisdictional or an
affirmati ve defense. Qur reviewis |limted to those two i ssues. See

28 U. S.C. 8§ 2253(c)(2); Lackey v. Johnson, 116 F. 3d 149, 152 (5th
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Cir. 1997).! As they are both issues of law, we review them de

novo. Dyer v. Johnson, 108 F.3d 607, 609 (5th Cr. 1997). W turn

to them now.
.
Ki ser argues that the district court erred in applying the

AEDPA's statute of |Ilimtations? retroactively to his habeas

Ki ser al so argues deni al of effective assistance of counsel.
This argunent is beyond the scope of review authorized by the COA,
and therefore will not be addressed here.

2The statute of limtations provision of the AEDPA st ates:

(1) A 1-year period of Ilimtation shall apply to an
application for awit of habeas corpus by a person i n custody
pursuant to the judgnent of a State court. The limtation
period shall run fromthe | atest of--

(A) the date on which the judgnment becane final by the
conclusion of direct reviewor the expiration of the tinme
for seeking such review,

(B) the date on which the inpedinent to filing an
application created by State action in violation of the
Constitution or laws of the United States is renoved, if
the applicant was prevented from filing by such State
actions;

(C the date on which the constitutional right asserted
was initially recognized by the Suprenme Court, if the
ri ght has been newy recogni zed by the Suprenme Court and
made retroactively applicable to cases on collatera
review, or

(D) the date on which the factual predicate of the claim
or clains presented could have been discovered through
the exercise of due diligence.

(2) The tinme during which a properly filed application for
St ate post-conviction or other collateral revieww th respect
to the pertinent judgnment or claimis pending shall not be
counted toward any period of limtation under this subsection.

28 U.S.C. § 2244(d).



petition. He argues that the retroactive application had a
"nmousetrappi ng" effect, inthat it attached new | egal consequences
to events conpl eted before the enact nent of the AEDPA. W di sagree

This issue is governed by our decision in United States v.

Flores, 135 F.3d 1000 (5th Cr. 1998), in which we held that the
AEDPA's statute of |limtations applies to all habeas petitions
filed after the AEDPA went into effect.® In cases where the
petitioner’s conviction becane final before the enactnent of the
AEDPA, as here, the tinme limt runs fromApril 24, 1996, the date
of the AEDPA's enactnent. |d. at 1006 ("[O ne year, comrenci ng on
April 24, 1996, presunptively constitutes a reasonable tinme for
t hose prisoners whose convictions had becone final prior to the
enactnent of the AEDPA to file for relief."). No new | egal
consequences are thereby attached to events conpleted before the
enact nent of the AEDPA, because the statute of limtations did not
begin to run until the date of the AEDPA s enactnent.

Appl ying Flores to the present case, Kiser had until April 24,
1997 to file his federal habeas petition. He failed to file until
July 10, 1997. Even assum ng, as Kiser argues, that the statute of
[imtations shoul d have been tolled until June 26, 1996 to account
for the time in which his second state habeas application was
pending, 28 U S.C. 8§ 2244(d)(2), the federal habeas petition is

still tinme-barred. If the one-year limtation period began to run

3Al t hough Flores concerned a 28 U.S.C. 8§ 2255 notion rather
than a 28 U.S. C. § 2254 petition, this Court has since extended the
Fl ores Court’s reasoning to 8 2254 petitions. Flanagan v. Johnson,
154 F.3d 196, 199-200 (5th GCr. 1998).
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on June 26, 1996, when the second state habeas application was
deni ed, Kiser still filed the federal habeas petition two weeks too
|ate. The district court therefore correctly determ ned that
Kiser’s petition was tine-barred.

L1,

Ki ser next contends that the AEDPA' s statute of limtations is
an affirmative defense rather than jurisdictional. As such, Kiser
argues that the nmagistrate judge and the district court erred in
rai sing the defense sua sponte. The State concedes that the AEDPA s
statute of Ilimtations is an affirmative defense rather than
jurisdictional,* but argues that the district court was nonet hel ess
wthinits authority to raise the defense sua sponte in this habeas
case. W agree.

Rul e 11 of the Rul es Governing Section 2254 Cases states: "The
Federal Rules of Cvil Procedure, to the extent that they are not
i nconsi stent wth these rul es, nmay be applied, when appropriate, to
petitions filed under these rules.” 28 U.S.C. foll. 8§ 2254 Rule 11.
This Court has previously held that where the Rules Governing
Section 2254 Cases are silent on an issue, Rule 11 conpels us to

followthe Federal Rules of Cvil Procedure. McDonnell v. Estelle,

666 F.2d 246, 249 (5th Gr. 1982). Kiser points to Rule 8(c) of the
Federal Rules of Cvil Procedure, which states in relevant part:

"In pleading to a preceding pleading, a party shall set forth

“This concession is in line with our recent holding that the
AEDPA's statute of limtations is not jurisdictional. Davis v.
Johnson, 158 F. 3d 806, 810 (5th Cr. 1998).
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affirmatively . . . statute of limtations . . . and any other
matter constituting an avoi dance or affirmative defense." FED. R
CGv. P. 8(c). Pursuant to Rule 8(c), this Court has stated that "an
affirmative defense . . . generally should not [be] raise[d] sua

sponte." Warnock v. Pecos County, Tex., 116 F.3d 776, 778 (5th Cr

1997). Thus, Kiser maintains that the district court was w thout
authority to raise the AEDPA' s statute of imtations sua sponteto
bar his habeas petition.

The essential flaw in Kiser’s argunent is that it fails to
account for Rule 4 of the Rul es Governi ng Section 2254 Cases, which
states in relevant part:

The original petition shall be presented pronptly to a judge
of the district court in accordance with the procedure of the
court for the assignnent of its business. The petition shal
be exam ned pronptly by the judge to whomit is assigned. |f
it plainly appears from the face of the petition and any
exhibits annexed to it that the petitioner is not entitled to
relief in the district court, the judge shall neke an order
for its sunmary dismi ssal and cause the petitioner to be
notified. Otherwi se, the judge shall order the respondent to
file an answer or other pleading within the period of tine
fixed by the court or to take such other action as the judge
deens appropri ate.

28 U.S.C. foll. § 2254 Rule 4 (enphasis added).
This rule differenti ates habeas cases fromother civil cases

Wth respect to sua sponte consideration of affirmative defenses.

The district court has the power under Rule 4 to exam ne and
dism ss frivolous habeas petitions prior to any answer or other
pl eading by the state. This power is rooted in "the duty of the
court to screen out frivol ous applications and elimnate the burden

that woul d be placed on the respondent by ordering an unnecessary



answer." 28 U S.C. foll. § 2254 Rule 4 Advisory Commttee Notes.

Were we to apply FeED. R Qv. P. 8(c) to the facts of this
case, the ability of the district court to weed out neritless
habeas petitions would be substantially inpaired. The statute of
limtations defense plainly appeared on the face of Kiser’s habeas
petition based on its date of filing. Applying Rule 8(c) would
force the district court to order an unnecessary answer in the face
of a plainly applicable affirmative defense. Such a result woul d be
i nconsi stent with the | anguage and purpose of Rule 4. Therefore, we
hold that the district court was within its authority under Rule 4
and Rule 11 of the Rules Governing Section 2254 Cases when it
rai sed the AEDPA's statute of I[imtations defense sua sponte.

In holding that FED. R Cv. P. 8(c) does not bar sua sponte

consideration of the AEDPA' s statute of |imtations provision, we
follow a long line of precedent establishing the authority of
courts to raise non-jurisdictional affirmative defenses sua sponte

i n habeas cases. See, e.qg., Magouirk v. Phillips, 144 F. 3d 348, 357

(5th CGr. 1998) (procedural default); Shute v. State of Texas, 117

F.3d 233, 237 (5th Gr. 1997) (exhaustion); Rodriquez v. Johnson,

104 F.3d 694, 697 n. 1 (5th Cr.) (abuse of the wit), cert.

denied, 117 S. C. 2438 (1997); McQueen v. Wiitley, 989 F.2d 184,

185 (5th Cr. 1993) (abuse of the wit).

Also instructive is our line of precedent holding that the
statute of limtations affirmative defense may be rai sed sua sponte
in civil actions brought by prisoners under 28 U S.C. § 1915. See

Gartrell v. Gaylor, 981 F.2d 254, 256 (5th Cr. 1993); Ali V.
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Hi ggs, 892 F.2d 438, 440 (5th Cr. 1990); Geen v. MKaskle, 788

F.2d 1116, 1119 (5th Cr. 1986). Those deci sions were based on 28
U S C 8§ 1915(d), which states that the district court "may di sm ss
the case if the allegation of poverty is untrue, or if satisfied
that the action is frivolous or nalicious." The simlarities
bet ween Section 1915(d) and Rule 4 are striking: Both provisions
are designed to di spose of frivolous prisoner actions with m ninma
waste of resources. That we have authorized district courts to

consider sua sponte the statute of limtations defense in the

Section 1915 context is persuasive support for giving district
courts the sane authority in habeas cases.

In sum even though the statute of limtations provision of
the AEDPA is an affirmati ve defense rather than jurisdictional, the
magi strate judge and district court did not err by raising the

def ense sua sponte. Their decision to do so was consistent with

Rule 4 and Rule 11 of the Rules Governing Section 2254 cases, as
well as the precedent of this Court.
| V.
For the reasons stated above, the district court’s order
dismssing Kiser’'s 28 U S.C. § 2254 habeas petition is

AFFI RVED.



