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UNI TED STATES OF AMERI CA,
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ver sus

FRANCI E SEDLAK RANDALL,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas

Sept enber 30, 1998

Before REYNALDO G GARZA, HI GG NBOTHAM and EMLIO M GARZA,
Circuit Judges.

EMLIOM GARZA, Crcuit Judge:

Francie Sedl ak Randall appeals the district court’s |oss
cal cul ation under U . S.S.G § 2F1.1, foll ow ng her conviction on one
count of bankruptcy fraud, in violation of 18 U. S.C. 88 152 and 2.
We vacate the sentence and remand for further proceedi ngs.

I
Randal | acquired seven single-famly properties |ocated in

Benbrook, Carrollton, and Fort Wrth, Texas. She did so by



assum ng the existing |loans on the properties. The properties,
however, did not generate as much incone as Randall expected.
Unable to nmake her nortgage paynents, Randall filed several
petitions for Chapter 13 bankruptcy.

Randall’s properties were insured by the United States
Depart nent of Housi ng and Urban Devel opnent (HUD) and the Veteran’s
Adm nistration (VA).! After Randall defaulted, the governnent
agencies were obliged to pay the nortgage conpanies the anount
outstanding on the loans. The properties were then sold at public
auction, each for considerably | ess than was paid to the nortgage
conpani es.

Randal|l pled guilty to nmaking fal se statenents on one of her
numer ous bankruptcy petitions. Specifically, she admtted to (1)
giving a false nane, (2) giving a fal se social security nunber, and
(3) falsely claimng that she had nade no prior bankruptcy filings.
The district court sentenced Randall to fifteen nonths in prison
and ordered restitution in the amount of $226, 513. 24.

In calculating Randall’s sentence, the district court found
t hat $226,513.24 was the anmpunt of |oss attributable to Randal
under U S.S.G 8§ 2F1.1 (1997). According to the presentence

report, this amunt was the |oss sustained by HUD and VA in

! Five of the properties were acquired initially with |oans
fromthe Federal Housing Adm nistration (FHA). The other two were
acquired with loans fromthe Veterans’ Adm nistration (VA).

-2



di sposi ng of the properties after Randall defaulted.? The district
court held Randall responsible for the anbunt the properties were
“sold short,”® plus any fees and expenses related to the
forecl osure and sale. According to the | oss report prepared by the
FBI, on which the probation officer relied, these | osses totaled
$226, 513. 24.
I

Randal | contends that the district court erred in making its
| oss cal cul ati on under section 2F1.1. She argues that the short
sal e | osses and forecl osure expenses are not fairly attributable to
her, because those | osses woul d have been incurred even if she had
never filed a fraudul ent bankruptcy petition.

Section 2F1.1 of the Sentencing Quidelines governs offenses
i nvolving fraud or deceit. The district court’s calculation of
| oss under section 2F1.1 is a finding of fact, reviewable only for
clear error. See United States v. Tedder, 81 F.3d 549, 550 (5th
Cir. 1996). The district court’s interpretation and application of
section 2F1.1, however, is reviewed de novo. See id. Randall’s
chal l enge to the nethod of cal culation used by the district court

inplicates an application of the CGudelines and therefore is

2 According to the presentence report, HUD incurred $181, 485
in losses, and VA incurred $45,028.24 in | osses.

3 For a given property, the short sale loss is sinply the
anount paid out by the governnent agencies to the nortgage
conpanies, mnus the property’s selling price at the foreclosure
auction.
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reviewed de novo. See United States v. Saacks, 131 F.3d 540, 542-
43 (5th Cr. 1997) (applying section 2F1.1).

When cal cul ati ng | oss under section 2F1.1, the district court
need only nake a reasonable estimate of the loss, given the
avai lable information. See U S.S.G 8 2F1.1, comment. (n.8). “In
deciding whether the district court arrived at a reasonable
estimate of the loss attributable to the Defendants’ fraud schene,
we nust first determ ne whether the court used an accept abl e net hod
of calculating the anount of loss.” United States v. Krenning, 93
F.3d 1257, 1269 (5th Gr. 1996). The nethod “nust bear sone

reasonabl e relation to the actual or intended harmof the of fense.”

| d.

Before a court nmay attribute losses to a defendant’s
fraudul ent conduct, “there nust be sonme factual basis for the
conclusion that th[o]se | osses were the result of fraud.” United

States v. Eidson, 108 F.3d 1336, 1346-47 (11th Cr. 1997), citing
US S G 8 2F1.1 cooment. (n.7); see also United States v. Daddona,
34 F.3d 163, 170 (3d Cr. 1994) (vacating |oss cal cul ation under
section 2F1.1 for lack of evidence that “th[e] |oss was due to the
fraud of the [defendants]”). In other words, section 2F1.1 is

concerned solely with “the amount of |oss caused by the fraud.”*

* The loss cal culation under section 2F1.1 is not, however,
limted solely to actual |osses caused by the fraud. A crimnal’s
intended | osses may also be taken into account. See U S S G
8§ 2F1.1 comment. (n.7).
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United States v. Saacks, 131 F.3d 540, 542 (5th Cr. 1997)
(enphasi s added).

It is undisputed that HUD and VA incurred the | osses descri bed
in the record. That is, for each of the seven properties, they
received less at auction than they paid the nortgage conpanies
whose | oans they insured. They also incurred various fees and
expenses in the process, such as brokers’ fees, property nanagenent
fees, advertising expenses, and taxes. There is no evidence,
however, that these |osses were caused by Randall’s fraudul ent
conduct . To the contrary, the evidence denonstrates that the
| osses attributed to Randall by the district court resulted from
her default on the nortgages. At the sentencing hearing, Specia
Agent Kinberly Jones testified that the various fees and expenses
woul d be incurred during any foreclosure, regardl ess of whether a
bankruptcy petition is filed. She further testified that at such
forecl osures, properties are typically sold short.

Thus t he evi dence i ndi cates that the governnent agenci es woul d
have incurred the foreclosure |osses even if Randall had never
filed a fraudul ent bankruptcy petition. They still would have had
to foreclose on the properties, conpensate the nortgage conpani es,
and incur the related fees and expenses. Consequently, it cannot

fairly be said that the short sal e | osses and forecl osure expenses



are attributable to Randall’s fraudul ent conduct.?®

O course, the Governnment need not show that the | osses
resulted fromthe specific conduct for which Randall was convi ct ed.
The sentencing court may al so consider other “relevant conduct”
beyond that giving rise to the crimnal conviction. US S G
§ 1B1. 3. However, “[f]or conduct to be considered ‘relevant
conduct’ for the purpose of establishing one[’]s offense |level][,]
t hat conduct nust be crimnal.” United States v. Peterson, 101
F.3d 375, 385 (5th Cr. 1996). The Governnent has not all eged, nor
does the evidence suggest, that Randall acted crimmnally by

defaulting on the nortgages, or in the course of obtaining the

5> United States v. Daddona, 34 F.3d 163 (3d Cir. 1994),
presented a simlar scenario. The defendants in Daddona were
convicted of various counts of fraud stemmng fromtheir attenpts
to di scl ai mbonds i ssued i n connection with a construction project.
|d. at 164. The project was financed by a nortgage fromthe Sunm t
Tax Exenpt Bond Fund. 1d. at 165. Wth the project only partially
conpleted and far-behind schedule, Summt foreclosed on the

project. It then cost Summt $1, 500,000 to conplete the project.
ld. at 170. At sentencing, the district court attributed the
$1, 500, 000 amobunt to the defendants fraudul ent conduct. |Id.

The Court of Appeals reversed, finding that the record
contained “no indication that this | oss was due to the fraud of the

[defendants].” 1d. It instead found that the | osses incurred in
t he post-forecl osure conpletion of the project were caused by the
contractors’ failure to tinmely fulfill their performance
obligations. 1d. It concluded: “Whatever | osses Summt or others

may have suffered from [defendants’] fraud, Sunmt has not
denonstrated any | osses which can fairly be neasured by its cost to
conplete the project.” 1d. at 172.

Li kewi se, whatever |osses HUD and VA may have incurred from
Randal | ' s fraudul ent bankruptcy filings, those | osses cannot fairly
be neasured by their short sale |osses and forecl osure expenses.
Those |osses were caused by her default, not her bankruptcy
filings.
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loans in the first place. Thus |osses stemmng solely from her
default and the consequent foreclosure are not properly considered
i n her sentencing.

At nost, the evidence suggests that Randall’s crim nal conduct
del ayed the governnment agencies’ repossession of the properties.
The presentence report found that “[b]y causing serial filings,
def endant successfully stalled the forecl osure proceedi ngs agai nst
the properties for approximtely one year.”® That delay may have
deprived the governnent agencies of rental incone they could have
ot herwi se earned during that period. They nmay al so have suffered
sonewhat worse short sale losses if the properties |ost value
during the delay. The sentencing hearing, however, contained no

evidence of potential rental inconme, nor did it contain any

6 Even if Randall’s multiple filings did delay foreclosure
proceedings, it is unclear fromthe evidence whether such a del ay
is fairly attributed to the fraudulent nature of those filings.
The filing of any bankruptcy petition operates as a stay on debt
collection activities. See 11 U S.C. 362. Thus the del ay may have
been caused by the nere fact that Randall filed one or nore
bankruptcy petitions, not the fact that her petitions contained
fal se statenents

Randall’s “serial filings,” independent of the false
statenents therein, may be considered for sentencing purposes if
they anmount to “relevant conduct” within the nmeaning of U S S G
8§ 1B1.3. To be so considered, however, such conduct nust itself be
crimnal. See United States v. Peterson, 101 F. 3d 375, 385 (5th
Cr. 1996). It is also possible that Randall’s false statenents
did contribute directly to the delay. Her false nanme or her
failure to discl ose her past bankruptcy petitions may have hi ndered
the bankruptcy court’s ability to determ ne whether additional
stays were warranted. However, unless it can be shown that either
her false statenents directly contributed to the delay, or her
serial filings constitute “rel evant conduct,” the nere fact that
Randal | “successfully stalled the forecl osure proceedi ngs” is not
necessarily attributable to her crine.
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evi dence that the short sale | osses were greater as aresult of the
del ay.

For these reasons, the district court should not have
attributed all of the governnent agencies’ short sale | osses and
forecl osure expenses to Randall’s crinme. Such |osses resulted from
the fact of Randall’s default on the nortgages, not her bankruptcy
filing. W therefore conclude that $226,513.24 does not reflect
the | oss caused by Randall’s conduct.

The Governnent responds that even if Randall’s crine was not
the sole cause of the foreclosure |osses, the anount of those
| osses i s nonet hel ess a reasonabl e esti mate of the | osses stemm ng
from Randal |’s conduct. It bases this argunent on the principle
that | osses under section 2F1.1 may be cal cul ated according to the
risk of loss to which victins of crimnal conduct are exposed. OQur
cases have held that it is “proper to calculate | oss based on the
ri sk engendered by defendant’s crimnal conduct.” E.g., United
States v. Cenents, 73 F.3d 1330, 1339 (5th Cr. 1996).

Even on this theory, however, the Governnent fails to show a
“reasonable relation to the actual or intended harm of the
offense.” United States v. Krenning, 93 F.3d 1257, 1269 (5th Cr
1996). There is no evidence that Randall’s behavi or exposed the
governnent agencies to the full anmount of their short sale |osses
and foreclosure expenses. At no tine did Randall’s fraud endanger

their right to make a claimas a creditor, nor did it threaten



their right to any renedy, such as foreclosure. The Gover nnment
does not allege that Randall attenpted to hide assets. Nor does it
all ege that Randall’s fal se statenents prevented the creditors from
receiving notice that their nortgages had becone the subject of
bankr upt cy proceedi ngs.

At nost, as discussed above, the fraud may have del ayed the
gover nnent agencies’ ability to foreclose on the property. It did
not cause, however, the foreclosure itself or the consequent short
sal e | osses and expenses. Those | osses were inherent in Randall’s
default and were not caused by Randall’s fraudul ent statenents on
her bankruptcy petition. Because such | osses are not properly
attributed to Randall’s crimnal conduct, we find the district
court’s loss calculation was in error.

1]

Finally, the Governnent argues that even if Randall is correct
that the district court erred in its |loss cal culation, she cannot
denonstrate that correcting this error would reduce her offense
|l evel. As support, the Governnent cites United States v. Watson,
966 F.2d 161, 164 (5th Gr. 1992). The defendant in Witson
chal l enged the district court’s inclusion of certain warehousing
fees in his loss calculation. Id. In dicta, we wote that even if
those costs should have been excluded, the defendant in Watson
failed to provide us with the anmount of those costs. | d.

Consequent |y, he coul d not denponstrate that subtracting those costs
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woul d reduce his loss calculation enough to nake a difference in
his sentence. |d.

We find Watson inapposite to the case at hand. The record
before us is replete wth evidence of the anpunt incorrectly
attributed to Randall’s bankruptcy fraud. A brief review of the
record denonstrates that at l|least for the five HUD properties,
brokers’ fees and taxes al one total ed over $28,000." |f such costs
were renoved fromthe district court’s |oss cal cul ati on, Randall’s
ei ght-1evel increase would drop to a seven-|evel increase. Conpare
US S G 8§ 2F1.1(b)(1)(1)(1997) (eight level increase for |osses
exceedi ng $200,000) with U S.S.G 8§ 2F1.1(b)(1)(H (1997) (seven
| evel increase for | osses exceedi ng $120,000). CQur dicta in Watson
is therefore inapplicable.

|V

Accordingly, the district court’s sentence is vacated, and we
remand for new sentencing consistent with this opinion. The
district court may al so consi der whet her any perjury guidelines are

appl i cabl e.

" W& use the HUD properties sinply because the record sets
forth the HUD | osses in greater detail. Qobviously, this figure
does not include any fees or taxes for the two VA properties. Nor
does it include any of the short sale | osses erroneously attri buted
to Randal | .
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