UNI TED STATES COURT OF APPEALS

FOR THE FI FTH CI RCU T

No. 97-20042

In re: CHEVRON U.S. A, |INC

Petitioner.

Petition for Wit of Mandanmus to the
United States District Court for the
Sout hern District of Texas

March 26, 1997

Before JONES, DeMOSS, and PARKER, Circuit Judges.
Robert M Parker, Crcuit Judge:

Chevron U . S. A, Inc. (“Chevron”) petitions this Court for a
Wit of Mandanus seeking relief froman order of the district court
dated Decenber 19, 1996, containing a trial plan for this
litigation. W DENY the petition as it relates to the schedul ed
trial of the thirty selected plaintiffs referenced in the district
court’s order, but GRANT the petition as it relates to utilization
of the results of such trial for the purpose of issue or claim
precl usi on.

UNDERLYI NG FACTS AND PROCEDURAL HI STORY




Thi s controversy arose out of the alleged injuries suffered by
over 3,000 plaintiffs and intervenors ("Plaintiffs"), who claim
damages for personal injuries, wongful death, and property
contam nation allegedly caused by Chevron's acts and om ssions.
The Plaintiffs and their allegedly contam nated property are
| ocated in the Kennedy Heights section of Houston, Texas. The
Plaintiffs contend that their subdivision was constructed on | and
used in the 1920's by Chevron for a crude oil storage waste pit.!?
According to the Plaintiffs, when Chevron ceased using the property
as a tank farm it failed to take appropriate neasures to secure
the site, thereby all owi ng other waste to be deposited on the | and.
Later, Chevron sold the property for residential devel opnent
knowi ng that the | and was contam nated. Various devel opers filled
these waste pits without renediating the land. Plaintiffs assert
t hat the hazardous substances which were stored in the waste pits
have mgrated into the environnent, including the drinking water
supply for the Kennedy Heights section. As a result, Plaintiffs
claimpersonal injuries and property danmage.

The Plaintiffs brought suit agai nst Chevron in both state and
federal court. Subsequent to the federal suit being filed, Chevron

renoved the state court cause of action to federal court, which was

. Chevron allegedly stored oil and brine water fromthe
Pierce Junction field where Chevron was producing oil during the
1920’ s.



consolidated into this case.? On Decenber 19, 1996, the district
court approved a trial plan. The trial plan provided for a unitary
trial on the issues of "general liability or causation" on behal f
of the remaining plaintiffs, as well as the individual causation
and damage issues of the selected plaintiffs, and ordered the
sel ection of a bellwether group of thirty (30) claimants, fifteen
(15) to be chosen by the plaintiffs and fifteen (15) to be chosen
by Chevron. Chevron contends that the goal of the "unitary trial"
was to determne its liability, or lack thereof, in a single trial
and to establish bellwether verdicts to which the renmai ning clains
could be matched for settlenent purposes. It is this selection
process which Chevron argues will not result in a representative
group of bellwether plaintiffs.

Chevron filed wth the district court the affidavit of Ronald
G Frankiew cz, Ph.D. which evaluated the district court's trial
plan for selecting the thirty plaintiffs, concluding that such a
pl an was "not representative." Instead, Frankiew cz detailed the
"stratified sel ection process” which should be used by the district
court in selecting the bellwether group which would result in a
representative group of plaintiffs. The district court however

struck Frankiewicz's affidavit as untinely filed and redundant in

2 John R Simons, et al. v. Chevron U S. A, et al., CGuvil
No. 96-1858, consolidated under Dorothy Adanms, et al. v. Chevron
US. A, et al., Gvil No. 96-1462.
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substance. On January 7, 1997, the district court denied Chevron's
request to certify an interlocutory appeal. This Petition for Wit
of Mandanmus ensued.

Dl SCUSSI ON

1. St andard of Revi ew

Qur reviewof atrial court’s plan for proceeding in a conpl ex
case is a deferential one that recognizes the fact that the trial
judge is in a much better position than an appellate court to
formulate an appropriate nethodology for a trial. W have
consistently noted that a wit of mandanus is an extraordinary

remedy and is available inonly limted circunstances. See Allied

Chem cal Corp. v. Daiflon, Inc., 449 U.S. 33, 101 S. C. 188, 66 L.

Ed. 2d 193 (1980). W have historically reserved the issuance of

the wit for “extraordi nary” cases, Southern Pacific Transp. Co. V.

San Antonio, Tex., 748 F.2d 266, 270 (5th Gr. 1984) (citing Ex

parte Fahey, 332 U. S. 258, 67 S. C. 1558, 91 L. Ed. 2041 (1947)),

and will issue the wit where the petitioner has net its burden of
proving a clear and indi sputabl e abuse of discretion or usurpation

of judicial power by atrial judge. Inre First South Sav. Assoc.,

820 F.2d 700, 706 (5th Cr. 1987) (citing Schl agenhauf v. Hol der,

379 U.S. 104, 85 S. . 234, 13 L. Ed. 2d 152 (1964)).
Qur traditional reluctance to neddle in the fornulation of a

district court’s trial plan is tenpered by the demands pl aced upon



judicial resources and the extraordi nary expense to litigants that
typically acconpanies nmass tort litigation. W, therefore, as we
proceed, do so mndful of the adnonition contained in Rule 1 --
that what we do should serve the conpelling interests of justice,
speed, and cost-containnent. See FeED. R Cv. P. 1.

We now turn to the focus of Chevron’'s petition, the Decenber
19 trial plan.

2. The Pl an

The trial court has in our view quite properly categorized
this litigation as conplex. The nmere fact that there are
potentially sone 3,000 claimants in and of itself conplicates
traditional dispute resolution. Additionally, when | arge nunbers
of claimants assert both property damage clains and clains for
personal injury as well as clains for injunctive relief, it renoves
any question that may |inger regarding the conplexity of the task
visited upon the |awers and the trial court.

This case is a classic exanple of a non-elastic mass tort,
that is, the universe of potential claimnts are either known or
are capable of ascertainnent and the event or course of conduct
alleged to constitute the tort involved occurred over a known tine
period and is traceable to an identified entity or entities. Wen
conpared to an elastic nmass tort where the universe of potential

plaintiffs is unknown and many tinmes is seemngly unlimted and the



nunber of potential tortfeasors is equally obtuse, the task of
managi ng the non-elastic mass tort is infinitely |l ess conplex. 1In
the non-elastic context, the necessity for the obtainnent of
maturity as reflected by a series of verdicts over tine is not
required in order to test the viability of plaintiffs’ clainms or
t he defendant’ s def enses.

The district court, after designating the case as conpl ex,
then articulated the goals of its trial plan as seeking to achi eve
the greatest efficiency and expedition in the resolution of all
issues involved in the case. Pursuant to those goals, it
structured the trial as follows:

1. Conmposed of thirty (30) plaintiffs, fifteen
(15) chosen by the plaintiffs and fifteen (15)
chosen by the defendants. The thirty (30)
plaintiffs chosen shall conme from the |ists
submtted by the parties to the state court in
April of 1996. However, each side is
permtted to substitute or replace not nore
than five (5) plaintiffs, wthin its
di scretion, on or before January 1, 1997.

2. Al'l chosen plaintiffs shall be adults, to the
exclusion of mnor children, unless the
children are part of a household represented
by at | east one adult.

3. Each individual shall be counted as a single
plaintiff, as opposed to a household as a
single plaintiff.

4. The trial shall focus on the individual clains
of each of the selected plaintiffs and on the
issue of the existence or nonexistence of
liability on the part of Chevron for the
pollutants that, allegedly, give rise to all
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of the plaintiffs’ clains.

Thus, a unitary trial on the i ssues of general
liability or causation as well as the
i ndi vi dual causation and damage i ssues of the
selected plaintiff shall occur.

5. The Court reserves the right to: (a) place a
time limt on the length of the trial, limt
the testinony of certain wtnesses, limt the

nunber of wtnesses to be called on a
particul ar issue, anend this Order, and issue
addi ti onal orders.

Initially, we note the obvious. The trial plan, while clearly

designed to resolve the issue of liability on the part of Chevron

toall the plaintiffs by referring to aunitary trial on the issues

of general liability or causation, does not identify any conmon
i ssues or explain how the verdicts in the thirty (30) selected
cases are supposed to resolve liability for the remaining 2970
plaintiffs. It is inpossible to discern fromthe district court’s
order what variables may exist that wll inpact on both the
property and personal injury clains in this litigation. Simlar
litigation typically contains property issue variables that are
related totine, proximty, and contam nation | evel s of exposure to
any pollutants that may be present, and personal injury clains that
contain a mx of alleged exposure- related nal adies that al so may
be affected by tine, proximty, and exposure |levels. W, however,
may not speculate on the honpbgeneity of the mx of clains, the

uni formty of any exposure that may have exi sted and what di seases,



if any, may be related to that exposure. I nstead our review is
restricted to the record and to an exam nation of the district
court’s order.

3. A Bellwether Trial

The term bellwether is derived fromthe ancient practice of
belling a wether (a nmale sheep) selected to lead his flock. The
ultimate success of the wether selected to wear the bell was
determ ned by whether the flock had confidence that the wether
woul d not |lead themastray, and so it is in the nmass tort context.

The notion that the trial of sonme nenbers of a | arge group of
claimants may provi de a basis for enhanci ng prospects of settlenent
or for resolving common issues or clains is a sound one that has
achi eved general acceptance by both bench and bar. References to

bel Il wet her trials have | ong been i ncluded in the Manual for Conpl ex

Litigation. See MANUAL FOR CowPLEX LITIGATION § 33.27-.28 (3d ed.
1995). The reasons for acceptance by bench and bar are apparent.
If a representative group of claimants are tried to verdict, the
results of such trials can be beneficial for litigants who desire
to settle such clains by providing informati on on the value of the
cases as reflected by the jury verdicts. Comon issues or even
general liability may al so be resolved in a bellwether context in
appropri ate cases.

What ever may be said about the trial contenplated by the



district court’s Decenber 19, 1996 order, one thing is clear. It
is not a bellwether trial. It is sinply atrial of fifteen (15) of
the “best” and fifteen (15) of the “worst” cases contained in the
universe of clainms involved in this litigation. There is no
pretense that the thirty (30) cases selected are representative of
the 3,000 nenber group of plaintiffs.

A bel I wether trial designed to achieve its val ue ascertai nnent
function for settlenent purposes or to answer troubling causation
or liability issues conmmopn to the universe of claimants has as a
core elenent representativeness -- that is, the sanple nust be a
randomy selected one of sufficient size so as to achieve
statistical significance to the desired | evel of confidence in the
result obtained. Such sanples are selected by the application of
the science of inferential statistics. The essence of the science
of inferential statistics is that one my confidently draw
i nferences about the whole from a representative sanple of the
whol e. The applicability of inferential statistics have | ong been

recogni zed by the courts. See, e.qg., Castaneda v. Partida, 430

U'S 482, 97 S. Ct. 1272, 51 L. Ed. 2d 498 (1977) (using stati sti cal

data to prove discrimnation in jury selection); Capaci v. Katz &

Besthoff, Inc., 711 F.2d 647, 653-57 (5th Cr. 1983)(using census

data in gender discrimnation case); Exxon Corp. v. Texas Mdtor

Exchange, Inc., 628 F.2d 500 (5th Gr. 1980)(using statistica



sanpling in trademark infringenment suit); Ageloff v. Delta

Airlines, Inc., 860 F.2d 379 (11th G r. 1988)(using evidence of

life-expectancy tables to determ ne damages); GM Brod & Co., Inc.

v. U.S. Home Corp., 759 F.2d 1526, 1538-40 (11th Gir. 1985)(using

expert testinony as to profit projections based on i ndustry norns);

United States v. 449 Cases Containing Tomato Paste, 212 F.2d 567

(2nd G r. 1954) (approving inspector’s testing of sanples, rather
than requiring the opening of all cases).

The selected thirty (30) cases included in the district
court’s “unitary trial” are not cases calculated to represent the
group of 3,000 claimnts. Thus, the results that woul d be obt ai ned
fromatrial of these thirty (30) cases |lack the requisite | evel of
representativeness so that the results could permt a court to draw
sufficiently reliable inferences about the whole that could, in
turn, formthe basis for a judgnent affecting cases other than the
selected thirty. Wile this particular sanple of thirty cases is
lacking in representativeness, statistical sanpling with an
appropriate level of representativeness has been utilized and
appr oved. As recognized by the Ninth Grcuit, “[i]nferentia
statistics with randomsanpling produces an accept abl e due process
solution to the troubl esone area of mass tort litigation.” 1Inre

Estate of Marcos Human Rights Litigation, 910 F. Supp. 1460, 1467

(D.Haw. 1995), aff’'d sub. nom Hlao v. Estate of Marcos, 103 F. 3d
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767 (9th Gr. 1996) (holding that the random sanpling procedures
used by the district court do not violate due process).

We, therefore, hold that before a trial court may utilize
results froma bellwether trial for a purpose that extends beyond
the individual cases tried, it nust, prior to any extrapol ation
find that the cases tried are representative of the | arger group of
cases or clains fromwhich they are selected. Typically, such a
finding nust be based on conpetent, scientific, statistical
evidence that identifies the variables involved and that provides
a sanple of sufficient size so as to permt afinding that thereis
a sufficient | evel of confidence that the results obtained reflect
results that would be obtained from trials of the whole. See
Hlao, 103 F.3d at 786; Mchael J. Saks & Peter David Bl anck

Justice Inproved: The Unrecognized Benefits of Aggregati on and

Sanpling in Mass Torts, 44 StaN. L. Rev. 815 (1992). It is such

findings that provide the foundation for any i nferences that may be
drawn fromthe trial of sanple cases. Wthout a sufficient |evel
of confidence in the sanple results, no inferences nmay be drawn
from such results that would form the basis for applying such
results to cases or clains that have not been actually tried.

We recogni ze that in appropri ate cases conmon i ssues i npacti ng
upon general liability or causation may be tried standing al one.

However, when such a comon issue trial is presented through or
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along with selected individuals’ cases, concerns arise that are
founded upon considerations of due process. Specifically, our
procedural due process concerns focus on the fact that the
procedure enbodied in the district court’s trial plan is devoid of
saf eguards designed to ensure that the clains against Chevron of
the non-represented plaintiffs as they relate to liability or
causation are determined in a proceeding that is reasonably
calculated to reflect the results that would be obtained if those
clains were actually tried. Conversely, the procedure subjects
Chevron to potential liability to 3,000 plaintiffs by a procedure
that is conpletely lacking in the mnimal level of reliability
necessary for the inposition of such liability.

Qur substantive due process concerns are based on the | ack of
fundanental fairness contained in a system that permts the
extingui shnent of clains or the inposition of liability in nearly
3,000 cases based upon results of a trial of a non-representative
sanple of plaintiffs. Such a procedure is inherently unfair when
the substantive rights of both plaintiffs and the defendant are
resolved in a manner that |acks the requisite |evel of confidence
inthe reliability of its result.

We recognize that our due process concerns seem to blur
distinctions between procedural and substantive due process.

However, our difficulty in conpartnentalization does not detract

12



from the validity of our concern that is ultimately based on
fundanment al fairness.

The elenments of basic fairness contained in our historical
understanding of both procedural and substantive due process
therefore dictate that when a unitary trial is conducted where
common i ssues, issues of general liability, or issues of causation
are coupled with a sanple of individual clains or cases, the sanple
must be one that is a randomy sel ected, statistically significant
sanple. See Hlao, 103 F.3d at 782-84, 786.

We express no opinion on whether the mx of clains that
collectively nmake up the consolidated case | end thenselves to the
sanpling techniques required to conduct a bellwether trial or
whet her this is an appropriate case for a stand-al one, comon-i ssue
trial.

We are synpathetic to the efforts of the district court to
control its docket and to nove this case along. W also are not
W t hout appreciation for the concerns a district court m ght have
when it concludes that sone of the issues raised may be notivated
by delay tactics. However, our synpathies and our appreciation for
the efforts of the district court in this case do not outwei gh our
due process concerns.

CONCLUSI ON

The petition, therefore, for mandanus as it relates to the
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trial of the thirty (30) selected cases is DENIED. Wether the
district court wishes to proceed with that trial, to secure thirty
(30) individual judgnents, is amatter wthin the discretion of the
trial court. Likewi se, whether the trial judge w shes to attenpt
to structure a conmon-issues trial or conduct a bellwether trial
based on a properly selected sanple are matters also within the
discretion of the district court. The results of any such trials
and appropriateness of the requisite findings necessary to so
proceed will then be matters for another panel to consider in the
event those decisions are subject to appellate review

The petition for nmandanus is GRANTED i nsofar as it relates to
utilization of the results obtained fromthe trial of the thirty
(30) selected cases for any purpose affecting i ssues or clains of,
or defenses to, the remaining untried cases.

EDITH H JONES, G rcuit Judge, Specially Concurring:

| agree with Judge Parker’s conclusions that mandanus
must be granted in this case, that the district judge s nethod of
selecting “bellwether” cases is fatally flawed, and that the npbst
expeditious renmedy is, without interfering with the setting of
these cases, to deprive them of preclusive consequences. I
bel i eve, however, that we nust el aborate further the basis for the
grant of mandanus, |lest we risk being consunmed by petitions for

simlar relief and routine trial nmanagenent problens. | also have
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seri ous doubts about the major prem se of Judge Parker’s opinion,
i.e., his confidence that a bellwether trial of representative
cases is permssible to extrapolate findings relevant to and
sonehow precl usi ve upon a | arger group of cases.

This court has a duty not only to encant the proper
standard of review applicable to the extraordinary renedy of
mandanus, but also to show why that renedy is appropriate in the
ci rcunst ances before us. The expl anation nust denonstrate why the
facts here are so unique as to warrant nandanus and nust rei nforce
that the renedy is only to be used sparingly and with utnost care.
Mandamus is not a substitute for appeal in due course;
consequently, the wit should only be invoked if the chall enged

district court order is not effectively reviewable on appeal. As

the Seventh Circuit cautioned, the chall enged order nust inflict
irreparable harm Matter of Rhone-Poulenc Rorer Inc., 51 F.3d
1293, 1295 (7th Cr. 1995). Moreover, the order “nust so far
exceed the proper bounds of discretion as to be legitimtely
consi dered usurpative in character, or in violation of a clear and
i ndi sputable legal right.” 1d. See also In re: Fibreboard Corp.
893 F.2d 706, 707-08 (5th G r. 1990).

In this case, | am persuaded that these stringent
criteria are satisfied. First, this is not one case but 3,000
cases filed individually, not as a class action, and aggregated for

trial managenent. The nunber of cases in which there are 3,000
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plaintiffs is, even in these days of frenzied tort litigation,
extrenely rare. Further, because the cases concern alleged
exposure over |ong periods of tinme to varying quantities of toxics,
the individual circunstances of each plaintiff’s claimdefy easy
aggregated treatnent. The district court’s selection of 30
“bel | wet her” cases, whose results would bind all 3,000 plaintiffs
on the issues of general liability or causation, is probably not
effectively reviewabl e after trial. The pressure on the partiesto
settle in fear of the result of a perhaps all-or-nothing
“bel | wether” trial is enornous.

Second, as Judge Parker’s opinion notes, this is an
“Immature” mass tort action, in which the defendant’s liability has
not even been tested, nuch yet firmy established. The use of
i nnovative judicial techniques particularly to resolve inmmture
mass tort actions has been di sfavored. For instance, this Court in
Castano v. Anerican Tobacco Conpany, 84 F.3d 734 (5th Cr. 1996),
refused to certify an immature tort class action brought on behal f
of tobacco users. Li kew se, in Matter of Rhone-Poul enc Rorer,
Inc., the Seventh Crcuit granted mandanus to vacate the class
certification of henophiliacs who had contracted the AIDS virus
t hrough contam nated bl ood transfusions. Both opinions note the
potentially devastating inpact of a class certification decision
and its tendency to force defendants to settle even when t hey m ght

have neritorious defenses. Conducting an inperfect bellwether
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trial in this case threatens a simlar effect. An inperfectly
desi gned bel | wet her group cannot yield a statistically reliable set
of verdicts. Nevert hel ess, once in place, the verdicts would
create enornmous nonentum for settlenent. There would then be
nothing to review on appeal and no realistic opportunity for
Chevron to appeal .

The lack of correlation here between the bellwether
plaintiffs selected and the need for a representative verdict
suggests why the court’s order represents a usurpation of power.
Even if a bellwether trial is an appropriate vehicle for the
resolution of mass tort cases, a point | question below the
results cannot serve their function of guaranteeing reliability
unl ess the cases selected are statistically representative of the
group of 3,000 plaintiffs. The court nade no effort here to assure
representativeness. Moreover, as Judge Parker’s opinion notes, the
determ nation of reliable representative plaintiffsisdifficult in
a toxic exposure case. The process involves such questions as
quantity, geographic proximty, and tenporal exposure to the toxic
subst ance, conparative lifestyles, and physical manifestations of
exposure, none of which were explored by the trial judge. The
judge allowed the parties to pick faces from the crowd of
plaintiffs, and his order forces the parties to expend huge
resources preparing for a trial whose results cannot possibly
fairly be extrapolated to cover the rest of the crowd. As a
“bel | wether”, the exercise is pointless. Appel l ate courts can
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surely remedy the msdirection of resources and the al npst
guar anteed unfair outcone of a nonrepresentative bellwether trial.
For these reasons, | think the conpelling circunstances surroundi ng
this extraordinarily | arge and conpl ex case permt our considering
the grant of mandanus relief.

Mandanmus relief would also and nore enphatically be
conpelled if the federal courts are not authorized to permt
bi ndi ng verdicts to be rendered agai nst non-parties to bell wether
trials or against a defendant with respect to plaintiffs whose
cases were not tried in the bellwether group. Al t hough Judge
Par ker need not have reached this |larger question, he appears to
have done so, asserting that the notion of a bellwether trial “is
a sound one that has achi eved general acceptance by both bench and
bar.” He further asserts that comobn issues or even general
liability may be resolved in a bellwether context in appropriate
cases. | have serious doubts about the procedure even where, as
here, Chevron agreed to use of a statistically sound bell wether
trial process.

The only case cited in the Manual for Conplex Litigation
concerning a bellwether strategy was tried by Judge Par ker when he
sat on the district court. Cmno v. Raymark, 751 F. Supp. 649,
653, 664-65 (E.D. Tex. 1990), cited in Mnual for Conplex
Litigation 8 33.27-.28 (3d Ed. 1995). One other recent case

affirmed in a split verdict of the Ninth GCrcuit, also used a
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bel | wet her technique. Hilao v. Estate of Marcos, 103 F.3d 767 (9th
Cr. 1996). These are not necessarily the only exanples of
bel l wether trials, but they appear to be npbst unusual.

The use of statistical sanpling as a neans to identify
and resolve comon issues in tort litigation has, however, been
severely criticized. See In re: Fibreboard Corp., supra; Hilao,
supra at 787-88 (Rynmer, Judge, concurring in part and dissenting in
part). Anong ot her things, the techni que nmay deprive nonparties of
their Seventh Anendnent jury trial right. In Matter of Rhone-
Poul enc Rorer Inc., Judge Posner observed that bifurcating
liability and causation questions nmay require the sane issue to be
reexam ned by different juries. That is, even if the bell wether
jury found liability on the part of Chevron, later juries could be
cal l ed upon to reassess that decision when faced with questions of
conparative causation or conparative negligence. That all the
plaintiffs are here represented by a single set of attorneys does
not, in nmy view, alleviate Seventh Anmendnent concerns; to the
contrary, it conpounds them with potential ethical problens.
Addi tional ly, as Judge Hi ggi nbotham cautioned in In re Fibreboard
Corp., there is a fine line between deriving results fromtrials
based on statistical sanpling and pure | egislation. Judges nust be
sensitive to stay wthin our proper bounds of adjudicating
i ndi vi dual disputes. W are not authorized by the Constitution or

statutes to legislate solutions to cases in pursuit of efficiency
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and expeditiousness. Essential to due process for litigants,
i ncluding both the plaintiffs and Chevron in this non-class action
context, is their right to the opportunity for an individual
assessnent of liability and damages in each case. Nowhere did the
district court explain howit was authorized to nake the results of
this bellwether trial unitary for any purposes concerning the 2,970
other plaintiffs’ cases pending before him In sum | sinply do
not share Judge Parker’s confidence that bellwether trials can be
used to resolve mass tort controversies.

On the narrow basis that the court’s adoption of non-
bel | wet her nmethods for conducting a bellwether trial is uniquely
harnful and unauthorized, | concur with the majority’s award of

mandamus rel i ef.
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