IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20130

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
JUAN GARCI A ABREGO,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

May 6, 1998
Before KING EMLIO M GARZA, and DeM3SS, Circuit Judges.

KING Crcuit Judge:

Def endant - appel | ant Juan Garci a Abrego appeals his
conviction and sentence for ten counts of possession with intent
to distribute cocaine in violation of 21 U S.C. 8§ 841(a)(1) and
(b)(1)(A), five counts of noney laundering in violation of 18
US C 8 1956(a)(1)(A) (i), three counts of noney |aundering in
violation of 18 U.S.C. § 1956(a)(2)(A), one count of conspiracy
to launder noney in violation of 18 U S.C. § 1956(h), and one
count of conducting a continuing crimnal enterprise in violation
of 21 U S.C. § 848. W affirm

| .  FACTUAL BACKGROUND



For approximately two decades, Juan Garcia Abrego was the
hub of a narcotics snuggling syndicate of staggering dinension.
Headquartered i n Matanoros, Mexico, Garcia Abrego’ s organi zation
was responsi ble for snuggling trenendous quantities of cocai ne
and marijuana into the United States fromthe m d-1970s to the
m d- 1990s.

Garcia Abrego began trafficking |large quantities of
marijuana in the md-1970s. In 1976, Carlos Resendez, a |l ong
time friend of Garcia Abrego, delivered approximately 300
kil ograns of marijuana to him Francisco “Paco” Perez al so began
working for Garcia Abrego in the drug trafficking trade around
1980. At Garcia Abrego’s direction, Perez unl oaded marijuana
flown in on a small plane by Oscar “El Profe” Lopez divares,
stored it in a warehouse on Garcia Abrego’s ranch in Soliceno,
Mexi co, and smuggled it across the border into the United States
in inner tubes.

In the early 1980s, Garcia Abrego expanded his operation.
According to sone nenbers of his organization, in 1985, Garcia
Abrego ordered the nmurder of Casimro “Cacho” Espinoza, another
drug trafficker in Mexico, in order to elimnate conpetition.
Thereafter, Luis Medrano, who had previously worked for Espinoza,
went to work for Garcia Abrego.

In 1986, Garcia Abrego began trafficking cocai ne because
marij uana was a seasonal business. Luis Medrano and Gscar
Mal her be wor ked as managers and supervi sors one step bel ow Garci a
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Abrego in the chain of command in his organi zation. Medrano and
Mal herbe enlisted the services of a nunber of other individuals,
i ncludi ng Jai ne Rivas Gonzales, Tony Otiz, Tomas “Gi ngo”
Sanchez, and Juan |l barra, to transport cocaine into the United
States and the rich proceeds fromits sale back into Mxico.
These individuals in turn utilized the services of nunerous other
i ndividuals to package and deliver the cocaine and to collect and
del i ver the noney.
Garcia Abrego used noney fromhis drug operation to purchase
| arge ranches in Soto La Marina, an area south of Matanoros.
Mal her be and Medrano arranged for | oads of cocaine to be flown to
t hese ranches, and fromthere, the cocaine was noved to
Mat anoros. The cocai ne was snmuggl ed across the border and
stockpiled in the Browsville, Texas area. Fromthere, nenbers
of Garcia Abrego’s organi zation arranged the shipnent of the
cocai ne to Houston. From Houston, the drugs were distributed
|l ocally and nationally, principally to New York and Los Angel es.
Garcia Abrego’s organi zation utilized vehicles with hidden
conpartnents to transport cocai ne and proceeds fromits sale
inside the United States. Until 1990, the organization al so
utilized INS buses to snuggle narcotics into the United States.
Garcia Abrego’s organi zation trafficked a huge anmount of
narcotics. Between 1989 and 1993, U S. |aw enforcenent officials
sei zed over thirteen tons of the organization’s cocaine, but this
was but a fraction of the anobunt that the organization
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successfully snmuggled into the United States. Jaine Rivas
Gonzal es testified that he noved between thirty-three and forty
tons of cocaine for the organi zation, and Carl os Rodriguez
testified that he noved over fifty tons. Tony Otiz testified
t hat he noved 10, 000 kil ograns of cocaine for the organization.

Garcia Abrego’s organi zation derived substantial profits
fromits drug trafficking activities. Menbers of the
organi zati on sold cocai ne in Houston for between $17,000 and
$23, 000 per kilogramand in Los Angel es and New York for between
$23, 000 and $25,000 per kilogram Tony Otiz testified that he
collected $60 to 70 mIlion on behalf of the organization in New
York and Houston and shipped it back to Matanoros.

In addition to trafficking narcotics, Garcia Abrego’ s
busi ness al so included providing “protection” to other drug
traffickers noving narcotics through the Matanoros area. 1In the
m d- 1980s, Carl os Resendez, who had begun working for Garcia
Abrego full time, set up a neeting between Garcia Abrego and
Fernando “El Aguacate” Martinez, another drug trafficker who
sought perm ssion from Garci a Abrego to nove cocai ne through the
Mat anoros area. Garcia Abrego agreed to allow himto do so in
exchange for $200, 000 for each airplane | oad brought through the
ar ea.

According to sone nenbers of his group, when Garcia Abrego
got word that Martinez had | anded pl anes w t hout paying the
$200, 000 fee, he becane angry and had his nmen capture a nmenber of
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Martinez’'s organi zati on and beat information out of himregarding
the rival organization, including the nunber and wei ghts of | oads
of cocaine that the organi zation transported. In hopes that |aw
enforcenent authorities could elimnate his conpetition for him
and save himthe trouble of doing it hinself, Garcia Abrego
turned this information over to FBI Agent C audi o DeLaO who was
masquer ading as a corrupt agent in an attenpt to effect Garcia
Abrego’s arrest. Insofar as nore direct efforts are concerned,
DelLaO asked Garcia Abrego in a subsequent tel ephone conversation
what had happened to the nenber of Martinez’ s group fromwhom he
had acquired information. Garcia Abrego responded, “W left him
at the Rio Bravo nore or less,” a coment which DeLaO took to
mean that Garcia Abrego had killed him Garcia Abrego al so
stated that another nenber of Martinez’ s group from whom he had
acquired information “already went to heaven.” (Garcia Abrego
then indicated that he had gathered his nen to take care of
Martinez personally, but that, before they could do so, Mexican
federal police arrested Martinez. Thereafter, Garcia Abrego
began demanding forty to fifty percent of Colonbian traffickers’
| oads in exchange for the privilege of noving narcotics through
t he Mat anoros area.

Carl os Rodriguez, Sergio “Checo” Gonez, and Jesus “Chuy”
Espi noza al so paid Garcia Abrego’s organi zation for the privilege
of trafficking cocaine through Matanoros. Rodriguez and his
cohorts received their cocaine fromthe Medellin Cartel
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However, Medrano and Mal herbe subsequently infornmed Rodriguez
that he and his conrades were being absorbed into Garcia Abrego’ s
organi zati on and that they could no | onger purchase cocaine from
the Medellin Cartel because their organi zati on worked exclusively
with the Cali Cartel.

The hierarchy of Garcia Abrego’s organi zation was firmy
established. |[|f a nenber of the group overstepped his authority,
t he consequences were dire. |In 1991, Tomas “Gingo” Sanchez, a
principal player in the New York segnent of Garcia Abrego’s
distribution network, ordered the killing of a Col onbi an drug
trafficker in a Matanoros jail w thout authorization from Garci a
Abrego. As aresult of the killing, a riot broke out in the
jail, killing two nenbers of Garcia Abrego’s organization.

Garci a Abrego was upset by Sanchez’s acting w thout authority
because of the intense nedia attention that the riot caused. He
had al so concl uded that Sanchez had gotten out of hand and |ost a
great deal of noney for his organization. Thereafter, Luis
Medrano ordered Sanchez kil l ed.

Garcia Abrego protected his business frominterference from
| aw enforcenent by paying |large bribes to Mexican | aw enforcenent
officials. Specifically, he ordered individuals in his
organi zation to pay Lopez Parra, a commander in La Procuraduria
Ceneral de la Republica (the PGR), Luis Esteban Villalon, who was
in charge of the federal police for northern Mexico, and Coello
Trejo, the Deputy General for the PGR $1.5 million per nonth.
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Garcia Abrego al so had Francisco Perez purchase clothing for
enpl oyees of Trejo on a nunber of occasions. On each occasion,
Perez spent from $50,000 to $80, 000.

Garcia Abrego also protected his organi zati on by attenpting
to mintain a low profile. At one point, he inforned Perez that
he intended to kill two Mexican reporters because they were
witing “[t]oo many personal things in the newspaper” about his
narcotics trafficking business. Wen Oscar “El Profe” Lopez
Aivares, fornerly a valued nenber of Garcia Abrego’s
organi zati on, made statenents to the press threatening to expose
a high-level narcotics operation in Matanoros along with its
organi zer, Garcia Abrego attenpted to have himkilled and,

t hrough Luis Medrano, enlisted the assistance of Agent DeLaO in
this regard.

Lopez Aivares’s statenents to the press created pressure
fromlaw enforcenent for Garcia Abrego. He alleviated this
pressure through further bribes to governnent officials. He also
moved to Monterey, a city deeper inside Mexico than Matanoros,
and essentially went into seclusion so that he was not accessible
to peopl e outside his organization.

Sonetime in late 1989 or early 1990, $10 mllion in bribe
money from Garcia Abrego’s organi zation failed to reach Coello
Trejo. |In January 1990, Mexican officials jailed eighteen
menbers of Garcia Abrego’s group for possession of firearns,
cocai ne, and marijuana. Because of pressure from Mexican | aw
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enforcenent, Garcia Abrego noved to his sister’s hone in MAlIlen,
Texas and later to an apartnent in Chicago. Shortly thereafter,
Mexi can officials seized Garcia Abrego’s ranches and ot her
property in Matanoros.

I n Decenber 1990, Garcia Abrego di scovered that he was naned
in a federal indictnent that had recently been unseal ed, and he
therefore fled back to Monterey. After his return to Mnterey,
Garcia Abrego purchased several mllion dollars worth of
properties, including ranches, which he used as hideouts. From
1991 though 1994, Garcia Abrego remained in hiding and changed
| ocations at | east every few weeks and sonetines every few days.
Though he was in hiding, Garcia Abrego continued to neet with
menbers of his organi zation to discuss the drug business.
Pursuant to Garcia Abrego’'s orders, Carlos Resendez acted as an
i nternmedi ary through whom ot her nenbers of the group, including
GCscar Mal herbe and Luis Medrano, went in order to neet with
Garci a Abrego.

In 1996, Mexican authorities arrested Garcia Abrego after
Resendez informed them where he was hiding. Wthin a few days,
Mexi can authorities flew Garcia Abrego to the United States and
pl aced himin the custody of U S. |aw enforcenent officials.

1. PROCEDURAL BACKGROUND
A grand jury indicted Garcia Abrego on twenty-two counts of

a twenty-eight-count indictnent, including ten counts of



possessi on of cocaine with intent to distribute in violation of
21 U S C 8§ 841(a)(1) and (b)(1)(A), five counts of noney
| aundering in violation of 18 U. S.C. 8§ 1956(a)(1)(A) (i), three
counts of noney |aundering in violation of 18 U S.C. §
1956(a) (2) (A), one count of conspiracy to possess cocai ne and
marijuana with intent to distribute in violation of 21 U S. C
8 846, one count of conspiracy to | aunder noney in violation of
18 U.S.C. 8§ 1956(h), one count of conspiracy to inport cocaine
and marijuana in violation of 21 U S.C. § 963, and one count of
conducting a continuing crimnal enterprise (CCE) in violation of
21 U S. C 8§ 848. After a lengthy trial, the jury found Garcia
Abrego guilty of all twenty-two counts. The district court
di sm ssed the conspiracy to possess cocaine and marijuana with
intent to distribute and conspiracy to inport cocai ne and
marij uana counts because they constituted | esser-incl uded
of fenses of conducting a CCE. The district court inposed a
sentence consisting of concurrent terns of |ife inprisonnment
foll owed by concurrent five-year terns of supervised rel ease for
the CCE count and for each count of possessing cocaine with
intent to distribute. The court sentenced Garcia Abrego to
concurrent 240-nonth terns of inprisonnent foll owed by concurrent
3-year terns of supervised release for the count of conspiracy to
| aunder noney and for each of the substantive noney | aundering
counts. The district court also inposed a fine of $128, 312, 098
and ordered Garcia Abrego to forfeit $350,000,000 in United
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States currency and substituted assets. Garcia Abrego appeals
his conviction and sentence as to all counts.
1. DI SCUSSI ON

Garcia Abrego appeals his conviction and sentence on the

foll ow ng fourteen grounds:

1. The governnent’s paynent of w tnesses, grants of
imunity, and plea bargaining so distorted the
adversary process at Garcia Abrego’s trial that the
proceedi ngs were rendered fundanentally unfair.

2. The district court erred in declining to give a
requested jury instruction explaining the non-
reci procal nature of the governnent’s offer of
incentives to w tnesses.

3. The district court inproperly entered a judgnent of
conviction on the charged substantive drug of fenses
because it gave the jury a Pinkerton instruction only
W th respect to the count charging Garcia Abrego with
conspiracy to possess cocaine and marijuana with intent
to distribute, a count that it later dism ssed.

4. | nsufficient evidence supported Garcia Abrego’ s
convictions of the substantive drug of fenses.

5. | nsufficient evidence supported Garcia Abrego’ s

convi ctions of noney | aunderi ng.
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10.

11.

12.

| nsufficient evidence supported Garcia Abrego’ s
conviction of conspiracy to | aunder noney.

| nsufficient evidence supported Garcia Abrego’ s

convi ction of conducting a CCE

Garcia Abrego’s conviction of conspiracy to | aunder
nmoney viol ated the Ex Post Facto C ause because it was
based on conduct that occurred prior to the enactnent
of the harsher penalty provisions of 18 U S. C

8§ 1956(h).

Garcia Abrego’s custodial statenent at the Houston FB
of fice was rendered involuntary by the fact that it

foll owed an un-M randi zed prior custodial statenent

made while Garcia Abrego was under the influence of
drugs forcibly adm nistered by authorities bringing
Garcia Abrego to the United States.

Garcia Abrego’s inability to understand his M randa
rights rendered his custodial statenent involuntary and
therefore inadm ssible on Fifth Anendnent grounds.

The district court erred in admtting expert testinony
regardi ng the effect of habitual Valium use.

The district court’s order of crimnal forfeiture

vi ol ated the Doubl e Jeopardy Cl ause because it was
based in part upon two counts of the indictnent that
constituted | esser-included of fenses of another offense
of conviction.
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13. The district court’s adm ssion of testinony that
inplicated Garcia Abrego in several murders violated
Rul es 403 and 404(b) of the Federal Rules of Evidence.

14. The district court’s adm ssion of foreign records of
financial transactions into evidence violated 18 U S.C.
§ 3505, the Confrontation C ause, and a nunber of the
Federal Rul es of Evidence.

W address each of these issues in turn.

A. The Governnent’s Provision of
| nducenents to Its Wtnesses

Garcia Abrego contends that the governnent’s extensive use
of incentives such as notions for dowward departure pursuant to
8§ 5K1.1 of the Sentencing Guidelines, Rule 35 reductions in
sentence, immgration permts, cash paynents, and grants of
immunity from prosecution to notivate many governnent w tnesses
to testify denied himhis constitutional right to due process.

He argues that, because he was denied the opportunity to offer
simlar incentives to obtain testinony, the adversarial process
was skewed to an exceptional degree in the governnent’s favor and
that his constitutional right to due process was thereby
violated. Garcia Abrego’s claimlacks nerit.

This court has observed that “[n]o practice is nore
ingrained in our crimnal justice systemthan the practice of the
governnment calling a witness who is an accessory to the crine for

whi ch the defendant is charged and having that witness testify
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under a plea bargain that prom ses hima reduced sentence.”

United States v. Cervantes-Pacheco, 826 F.2d 310, 315 (5th Cr

1987) (en banc). W have al so noted that a wi tness who receives
financi al conpensation in exchange for testinony has | ess of an
incentive to testify falsely than a witness who testifies in
exchange for a reduced sentence. See id. Accordingly, “[a]s in
the case of the wtness who has been prom sed a reduced sentence,
it isuptothe jury to evaluate the credibility of the
conpensated witness.” See id. at 315.1

We have acknow edged that the governnent nust observe
certain procedural safeguards when it intends to offer testinony

of a witness receiving sone sort of conpensation for his

testinony. See United States v. Bernea, 30 F.3d 1539, 1552 (5th
Cr. 1994). Specifically, these safeguards include the
fol | ow ng:

The governnent nmust not use or encourage the use of
perjured testinony; the governnment nust conpletely and
tinmely disclose the fee arrangenent to the accused in
accordance wth Brady v. Maryland, 373 U S. 83, 83 S
Ct. 1194, 10 L. Ed. 2d 215 (1963); the accused nust be
gi ven an adequate opportunity to cross-exam ne the

i nformant and gover nnment agents about any agreenent to
conpensate the witness; and the trial court should give

! Garcia Abrego urges us to “reconsider” our decision in
Cervant es- Pacheco. However, in the absence of any intervening
Suprene Court or en banc circuit authority that conflicts with
Cervant es- Pacheco--and Garci a Abrego has pointed to none--we are
bound by our decision in that case. “It has |long been a rule of
this court that no panel of this circuit can overrule a decision
previously made by another.” Ryals v. Estelle, 661 F.2d 904, 906
(5th Gr. Nov. 1981). This principle applies a fortiori here
because Cervant es-Pacheco is an en banc deci sion.
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a special jury instruction pointing out the suspect
credibility of paid wtnesses.

Id. Garcia Abrego does not contend that the governnent or the
district court failed to conply with any of the above saf eguards.
Garcia Abrego contends that he does not seek to resurrect
any per se barrier to the admssibility of testinony by w tnesses
conpensated by the governnent. Rather, he contends that “‘due
process’, fundanental fairness and an accused’s neani ngful right
to sone parity in the conpul sory process of witnesses will [not]
tolerate a systemthat permts only one side of the adversary
process to utilize . . . non-reciprocal incentives to entice
W tnesses.” This court rejected a virtually identical argunent

in United States v. Thevis, 665 F.2d 616 (5th Cr. Unit B Jan.

1982). In that case, the defendants argued that “the
governnment’s granting imunity to its witnesses while denying
immunity to [the defendants’ prospective w tness] skewed the

evi dence agai nst [the defendants] and denied thema fair trial.”
Id. at 639. This court rejected the defendants’ argunent, noting
that “[nJo Fifth Crcuit case has upheld a grant of inmmunity by a
trial court, and our cases have strongly suggested, w thout
specifically deciding, that courts |ack such power under any
circunstances.” 1d. at 639 n.25. The court observed that the
only situation in which due process even arguably warrants a
judicial grant of immunity to a defense witness is a situation in

whi ch the governnent abuses its power to grant inmmunity to such a
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degree that it denies the defendant a fair trial. See id. at

640-41; see also United States v. Bustamante, 45 F.3d 933, 943

(5th Gr. 1995 (“It is also settled that, unless the governnent
has abused its inmunity power, a defendant has no due process
right to have the trial court inmunize defense w tnesses.”);

United States v. Follin, 979 F.2d 369, 374 (5th Cr. 1992)

(“District Courts have no inherent power to grant immunity. A
district court may not grant imunity sinply because a w tness
has essential excul patory evi dence unavail able from ot her
sources.”). Garcia Abrego has alleged no abuse on the part of
the governnent in this case. |ndeed, he has not even alleged the
exi stence of w tnesses who woul d have been willing to testify in
his favor had he been able to offer themincentives simlar to
those offered by the governnent.

Garci a Abrego nonet hel ess argues that “the issue here
presented is not whether [a] defendant nust be accorded i munity
for defense w tnesses, but rather whether and at what point the
prosecution’s advantage in obtaining favorable testinony so
substantially distorts the delicately bal anced adversari al
process as to render such proceedings unfair.” Garcia Abrego’s
argunent thus appears to boil down to a contention that the sheer
nunber of w tnesses who received sone sort of consideration from
the governnent in exchange for their testinony rendered his trial
fundanentally unfair. However, we see no |ogical basis for

departing fromthe principle articulated in Cervantes-Pacheco and
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Bernea--that “‘it is up to the jury to evaluate the credibility

of a conpensated w tness’”--based nerely upon the nunber of
W t nesses that received inducenents fromthe governnent in
exchange for their testinony. Bernea, 30 F.3d at 1552 (quoting

Cervant es- Pacheco, 826 F.2d at 315). Garcia Abrego’s claimthat

the governnent violated his right to due process through the use
of inducenents to obtain favorable testinony fromw t nesses
therefore | acks nerit.

B. Jury Instruction on the Nonreciprocal
Nat ure of | nducements to Gover nment Wt nesses

Garcia Abrego contends that, even if the pervasiveness of
the governnent’s practice of conpensating its w tnesses
monetarily and otherwi se did not of itself violate his right to
due process, the district court nonetheless erred in refusing his
proposed jury instruction pointing out the non-reciprocal nature
of such conpensation (i.e., the fact that only the governnent
could offer witnesses incentives such as notions for downward
departure and reduction of sentence) and indicating to the jury
that the governnent’s w tnesses who obtained benefits in exchange
for their testinony had a notivation to lie. Garcia Abrego’s
proposed instruction read in pertinent part as follows:

Under the current law, the only way that a

cooperating wtness can receive a reduction of his

sentence below the nunerically determ ned guideline

range or the mandatory mnimumis if a prosecutor files

a notion wth the sentencing judge asking the judge to

reduce the sentence of the witness. You have heard the
terms “5K1.1” and “Rule 35" during this case. Those
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are legal terns that refer to notions filed by the
prosecutor to reduce the sentence of a witness based on
the w tness’ cooperation and “substantial assistance”
to the governnent in the arrest or prosecution of

another individual. |f the prosecutor files the notion
before the witness is sentenced, the notion is called a
“BbK1.1 notion.” If the notionis filed after the

witness is sentenced, it is called a “Rule 35 notion.”
The decision to file a “5K1.1 notion” or “Rule 35
motion” is within the sole discretion of the
prosecutor. Sinply because a witness testifies

truthfully does not nean that the prosecutor will file
a “5K1.1 notion” or “Rule 35 notion” on the w tness’
behal f.

Sent enci ng judges are powerless to reduce the
sentence of a cooperating wtness bel ow t he nandatory
m ni mum or applicabl e guideline unless the prosecutor
files the “5K1.1 notion” or “Rule 35 notion” on behal f
of a witness. Mdreover, the defense |awers in this
case have no power to file a “5K1.1 notion” or “Rule 35
notion” on behalf of a witness who testifies, and
therefore, are powerless to help a cooperating w tness
receive a reduced sentence.

Therefore, you nust carefully evaluate the
testi nony of any governnent w tness who i s cooperating,
or has cooperated, in exchange for or with the hope
that the prosecutor will file a “5K1.1 notion” or “Rule
35 notion” to reduce the sentence of the witness. You
shoul d consider that such a witness may be notivated to
pl ease the prosecutor, since only the prosecutor, not
the defense | awers, can help that witness obtain a
reduction of his sentence. You nust consider the
testinony of such a witness with great caution and
care.

Garcia Abrego contends that the above instruction was
justified in light of the pervasiveness of the governnent’s use
of inducenents to obtain testinony fromits w tnesses. He argues
that the court’s standard cautionary instruction that the juror
should view the testinony of an “acconplice” or “infornmer for pay

or for immunity from puni shnment” with greater caution than other
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testinony was insufficient to adequately instruct the jury on
this issue. W disagree.
District courts are afforded “substantial latitude in

formulating jury charges.” United States v. Asibor, 109 F. 3d

1023, 1034 (5th Gr.), cert. denied, 118 S. C. 254 (1997), and

cert. denied sub nom, 118 S. . 638 (1997). To that end, we
review a district court’s refusal to give a proposed jury

instruction only for an abuse of discretion. See id.; United

States v. Pineda-Ortuno, 952 F.2d 98, 105 (5th GCr. 1992).

Reversal on the basis of a district court’s rejection of a
proposed jury instruction is appropriate only if the rejected
instruction (1) is substantively correct, (2) is not
substantially covered in the charge given, and (3) pertains to an
i nportant point in the trial such that failure to give the
instruction inpairs the defendant’s ability to present a given

defense effectively. See United States v. Pipkin, 114 F.3d 528,

535 (5th CGir. 1997).

The district court’s instructions cautioning the jury
regarding its evaluation of the testinony of acconplices and paid
informants tracks the | anguage of the Fifth Grcuit Pattern Jury
Instructions relating to these issues. See Cow TTEE ON PATTERN JURY
| NSTRUCTI ONS, D1 STRICT JUDGES ASS' N FIFTH G R, PATTERN JURY | NSTRUCTI ONS
(CRIIMNAL Cases) 25-26 (1997). This court has held that these
i nstructions adequately safeguard a crim nal defendant when the

governnent offers the testinony of a conpensated informant. See
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United States v. Goff, 847 F.2d 149, 161 & n. 13 (5th Gr. 1988);

United States v. D Antignac, 628 F.2d 428, 435-36 n.10 (5th Cr.

1980) . The district court could thus properly conclude that the
instruction that it gave covered the substance of Garcia Abrego’s
proposed instruction.? Therefore, the district court’s rejection
of Garcia Abrego’s proposed jury instruction did not constitute
an abuse of discretion.

C. Inpact of the D sm ssal of the Drug Conspiracy
Count on the Substantive Drug Convictions

Counts 3-10, 17, and 28 of Garcia Abrego’s indictnent
charged himwth violations of 18 U S.C. 8§ 841(a)(1), which
crimnalizes the know ng possession of controlled substances,

i ncl udi ng cocaine and marijuana, with intent to distribute.
Garcia Abrego contends that his convictions for these substantive
drug offenses are not sustainable on a theory of coconspirator
vicarious liability. Garcia Abrego notes that the jury received

a Pinkerton instruction in connection with the conspiracy to

2 W also note that Garcia Abrego’s proposed instruction,
whi |l e perhaps not a technically inaccurate statenent of the |aw,
at a mninum had the potential to confuse or mslead the jury.
The proposed instruction focuses exclusively on the role of the
prosecutor and fails to state expressly that only the court has
the authority to grant a 8 5K1.1 or Rule 35 notion. The district
court could thus properly conclude that Garcia Abrego’ s proposed
instruction could have given the jury the m staken inpression
that the prosecutor actually possesses the authority to reduce
the sentences of governnent wtnesses. See United States v.
Tucker, 137 F.3d 1016, 1036 (8th Gr. 1998) (holding that the
district court did not abuse its discretion in denying the
def endant’ s proposed instruction because it had the potential for
“m sleading the jury and woul d have focussed the jury’s attention
on collateral issues”).
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possess cocaine with intent to distribute count which instructed

the jury that, if it found Garcia Abrego guilty of that count, it
coul d convict himof any substantive drug offenses conmtted by a
coconspirator in furtherance of the conspiracy even though Garcia
Abrego did not participate in the substantive offenses or have

any know edge of them See Pinkerton v. United States, 328 U. S

640, 645-47 (1946). However, after the jury returned a verdi ct
of guilty with respect to all counts, the district court
di sm ssed the drug conspiracy count because it constituted a
| esser-included of fense of conducting a CCE

Garcia Abrego argues that he could not be convicted pursuant
to the Pinkerton instruction because the district court dism ssed
the drug conspiracy count upon which the charge was based. He
therefore contends that his convictions for the substantive drug
of fenses cannot stand because insufficient evidence exists to
prove that he is directly liable for these offenses--that is,
i nsufficient evidence exists for the jury to conclude beyond a
reasonabl e doubt that he actually or constructively possessed the
cocaine in question with intent to distribute it. The gist of
Garcia Abrego’s argunent appears to be that he cannot be
convicted of the substantive drug of fenses on a coconspirator
vicarious liability theory because the district court did not
enter judgnent convicting himon the drug conspiracy count even
t hough the jury found himguilty on that count. Garcia Abrego
has cited no authority in support of this contention.
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Assum ng, nerely for the sake of argunent, that a conspiracy
conviction is a necessary predicate to a conviction of
substantive offenses on the basis of a theory of coconspirator
vicarious liability, such a conviction exists in this case
because the jury also found Garcia Abrego guilty of conducting a
CCE, and the district court entered a judgnment of conviction on
this count. The Suprene Court has held that conspiracy
constitutes a | esser-included of fense of conducting a CCE. See

Rut| edge v. United States, 517 U S. 292 (1996). Therefore, in

finding Garcia Abrego guilty of conducting a CCE, the jury
necessarily found that he participated in a conspiracy. Garcia
Abrego’s conviction of conducting a CCE is thus tantanmount to a

conspiracy conviction. See United States v. G aewe, 774 F.2d

106, 108 (6th G r. 1985) (“A [CCE] charge is a conspiracy charge,

and one convicted of a CCE is subject to Pinkerton liability.”).?3

3 Garcia Abrego contends that the CCE conviction provides
no basis for sustaining his substantive drug convictions on a
theory of coconspirator vicarious liability because the Pinkerton
instruction did not informthe jury that, if it found Garcia
Abrego guilty of conducting a CCE, it could convict himof any
substantive drug offenses commtted in furtherance of the CCE
However, the authorities that Garcia Abrego cites in support of
this proposition establish nothing nore than that the jury charge
must informthe jury of the Pinkerton principle in order for a
conviction of a substantive offense to be sustainable on the
basis of coconspirator vicarious liability. See United States V.
Sanchez-Sotelo, 8 F.3d 202, 208 (5th Cr. 1993); United States v.
Pierce, 893 F. 2d 669, 675-76 (5th Gr. 1990). As indicated
supra, the jury charge accurately apprised the jury of the
Pi nkerton principl e.
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The jury instruction in this case expressly apprised the
jury of the Pinkerton principle. As the governnent observes, in
finding Garcia Abrego guilty of the drug conspiracy count, the
jury found beyond a reasonabl e doubt that a drug conspiracy
exi sted and that Garcia Abrego was a voluntary participant in
this conspiracy. Mreover, the district court dism ssed the drug
conspiracy count only because it constituted a | esser-included
of fense of the CCE count of which the jury also found Garcia
Abrego guilty. W therefore conclude that the district court’s
di sm ssal of the drug conspiracy count in connection with which
the jury received the Pinkerton instruction does not foreclose
our affirmance of Garcia Abrego’s convictions of the substantive
drug offenses on the basis of coconspirator vicarious liability.

D. Sufficiency of the Evidence Supporting the
Subst antive Drug Convictions

Garcia Abrego further argues that, even if the district
court’s dismssal of the drug conspiracy count in connection with
which the jury received the Pinkerton instruction does not
forecl ose our affirmance of his convictions on the substantive
drug counts on a theory of coconspirator vicarious liability, we
must nonet hel ess reverse these convictions because insufficient
evi dence exists to support themon the basis of such a theory.

W di sagr ee.
Crimnal convictions are supported by sufficient evidence

“I'f a reasonable trier of fact could conclude that the el enents
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of the offense were established beyond a reasonabl e doubt,
viewi ng the evidence in the light nost favorable to the jury's
verdi ct and drawing all reasonable inferences fromthe evidence

to support the verdict.” United States v. Mmhat, 106 F.3d 89,

97 (5th Cr.), cert. denied, 118 S. . 200 (1997). As indicated

bel ow, we conclude that, viewing the evidence in the |ight nost
favorable to the verdict, the jury could have concl uded beyond a
reasonabl e doubt (1) that Garcia Abrego was involved in a
crimnal conspiracy and (2) that the substantive drug of fenses
were commtted in furtherance of the conspiracy. W therefore
conclude that sufficient evidence exists to support Garcia
Abrego’s convictions of the substantive drug counts.

1. Suf ficiency of the evidence
establishing a conspiracy

Crcunstantial evidence may establish the existence of a
conspiracy, as well as an individual’s voluntary participation in
it, and “[c]ircunstances altogether inconclusive, if separately
consi dered, may, by their nunber and joint operation . . . be

sufficient to constitute conclusive proof.” United States v.

Roberts, 913 F.2d 211, 218 (5th G r. 1990) (internal quotation
marks omtted). “Therefore, we have consistently held that the
jury may infer the existence of a conspiracy fromthe presence,
associ ation, and concerted action of the defendant with others.”

United States v. Gonzales, 121 F.3d 928, 935 (5th Gr. 1997),

cert. denied, 118 S. . 726 (1998), and cert. denied, 118 S. C
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1084 (1998). To be convicted of engaging in a crimnal
conspiracy, an individual “need not know all the details of the
unl awful enterprise or know the exact nunber or identity of al
the co-conspirators, so long as he knowi ngly participates in sone

fashion in the larger objectives of the conspiracy.” United

States v. Westbrook, 119 F.3d 1176, 1189 (5th Cr. 1997), cert.

denied sub nom, 118 S. C. 1059 (1998), and cert. denied sub

nom, 118 S. C. 1060 (1998); see also United States v.

Fer nandez- Roque, 703 F.2d 808, 814-15 (5th Cr. 1983).

Furthernore, a conviction nmay be sustai ned solely on the basis of
the testinony of a coconspirator--even a coconspirator who
testifies on the basis of a plea bargain or prom se of |eniency--
so long as that testinony is not incredible as a matter of |aw-
that is, so long as it does not defy the |aws of nature or relate

to matters that the witness could not have observed. See Ber nea,

30 F.3d at 1552.

In this case, the record contains evidence nore than anple
to support the jury’'s conclusion that Garcia Abrego engaged in a
conspiracy that had as its objects the violation of federal
narcotics and noney |laundering |aws. The testinony of nunerous
coconspirators establishes that Garcia Abrego cast a
conspiratorial net that was far-reaching and enconpassed a | arge
nunber of individuals who aided in his drug trafficking
enterprise. Qutlined belowis the testinony that established the
general franmework of Garcia Abrego’s organi zation
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Carl os Resendez testified that he engaged in the drug
trafficking business with Garcia Abrego beginning in 1976 and
|ater went to work for himin that business full time, continuing
until his arrest in April of 1994. Resendez testified that
Garcia Abrego net directly with Luis Medrano, Oscar Ml herbe, and
Sergi o “Checo” Gonez regarding the narcotics trafficking
business. He also testified that Garcia Abrego was Medrano and
Mal herbe’ s boss, as well as the head of the entire drug
organi zation. Francisco Perez testified that he began noving
drugs for Garcia Abrego in 1980 and continued to do so until his
arrest in August 1993. Agent C audio DeLaO testified that,
during conversations wth Luis Medrano, Medrano referred to

Garcia Abrego as “El Jefe” and “Patron,” both Spani sh words
signifying substantial authority. |In a recorded statenent,
Medrano al so stated that he went to work for “El Jefe” after
Casimro Espinoza, Medrano' s fornmer enployer in the drug
trafficking business, was killed. According to the testinony of
a nunber of Garcia Abrego’s coconspirators, including Carlos
Rodri guez, Tomas “Gi ngo” Sanchez supervised cocaine distribution
for Garcia Abrego’s group in the New York area until he was
kill ed.

The individuals who worked directly with Garcia Abrego,
al ong with Sanchez, arranged for the transportati on of drugs and
proceeds fromtheir sale in the United States through a nunber of
other individuals. Tony Otiz testified that he transported
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cocaine into the United States at the direction of Luis Medrano.
Franci sco Segura testified that he originally worked for Tony
Otiz and was | ater ordered by Medrano and Mal herbe to coll ect
drug debts in New York. Carlos Rodriguez testified that he began
trafficking cocaine at the direction of Medrano and Mal herbe in
1986 and that they dictated the Col onbian cartel wi th whom he was
allowed to do business. WIlliam A len Hoffman testified that he
delivered ten to twenty | oads of cocaine for Medrano and that,
when he delivered | oads to New York, his contact person there was
Sanchez. Jaine Rivas testified that he transported cocaine from
Harlingen to Houston for Luis Medrano and that he nmet with
Medrano regarding the transportation of cocaine up to two or
three tines per week. Rivas also testified that Elias “El Profe”
Garcia and Hilario Gonzal ez were involved in arranging
transportation of cocaine for the group. Tony Otiz testified
that Juan I barra worked for Sanchez receiving cocai ne and
arranging for the shipnent of drug proceeds back down south to
Houston. Horace Vega, who testified that he noved noney for the
group and acted as a confidential informant for the FBI

testified that |barra replaced Sanchez as the point man for the
group’s operations in New York after Sanchez was kil l ed.

A nunber of coconspirators testified that Garcia Abrego
utilized several individuals to manage the proceeds of his drug
trafficking enterprise. Francisco Perez testified that Fernando
Herrerra was in charge of managing Garcia Abrego’s drug proceeds.
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Perez also testified that Garcia Abrego instructed Ricardo
Aguirre, who the docunentary evidence indicated was listed as a
beneficial owner on several of the investnent accounts in which
Garcia Abrego placed his drug proceeds, to nove $25 mllion from
Mexico to the United States during the tinme period that Garcia
Abrego was hiding in Chicago as a result of increased pressure
and property seizures by Mexican authorities. Additionally, a
nunber of witnesses testified that Garcia Abrego’s group enpl oyed
a nunber of pilots, hit nen, and body guards.

Garcia Abrego hinself told federal |aw enforcenent officials
during an interview that he began trafficking marijuana in 1979
and swtched to cocaine in 1987. He stated that he noved between
800 and 1000 pounds of marijuana and 100 kil ograns of cocai ne per
month. He also stated that he progressed to noving | oads of
cocaine ranging from 150 to 200 kilograns. He told federal |aw
enforcenent agents that he noved narcotics across the U S./Mxico
border with the assistance of Mexican judicial police, who would
i nform hi mwhen he could safely nove a | oad across the border.

Clearly the jury was presented with sufficient evidence for
it to rationally conclude beyond a reasonabl e doubt that a w de-
rangi ng crimnal conspiracy of which Garcia Abrego knew and in
whi ch he participated existed. Furthernore, sufficient evidence
existed for the jury to rationally conclude beyond a reasonabl e
doubt that each of the substantive drug offenses charged was
commtted in furtherance of the conspiracy.
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2. Suf ficiency of the evidence |linking the
substanti ve drug offenses to the conspiracy

As an initial matter, we note that Garcia Abrego does not
contest that sufficient evidence exists to prove that the
substantive drug offenses alleged were conmtted by soneone;
rather he alleges that the evidence was insufficient to link the
offenses to him W conclude that sufficient evidence existed
for the jury to conclude that each of the substantive drug
of fenses was commtted by one or nore of Garcia Abrego’s
coconspirators in furtherance of the conspiracy.

Count 3 of the indictnment was based upon the seizure of 825
kil ograns of cocaine at the Sarita, Texas border patro
checkpoi nt on March 14, 1989. The cocai ne was di scovered in a
secret conpartnent in an 18-wheeler driven by Raciel Garcia
Contreras and al so occupi ed by Juan David Garcia. Jaine R vas
testified that he informed Medrano about the | oad of cocai ne | ost
at the Sarita checkpoint and that Medrano instructed Ml herbe to
tell “El Sefior” about the |ost load. At this point, Medrano
informed Rivas that Garcia Abrego was the boss and that he had to
be told about the seizure. Fromthis evidence, the jury could
reasonably conclude that the drug offense described in count 3
was conmtted by Garcia Abrego’s coconspirators in furtherance of
t he conspiracy.

Count 4 was based upon the seizure of 291 kil ograns of

cocaine froma Tioga notor hone driven by WIlliamHoffrman in
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Queens, New York on May 3, 1989. Hoffman testified that he
purchased the notor hone at the direction of Medrano and t hat
Medrano instructed himto take the notor home to Grand Prairie,
Texas to have a false bottomput init. Hoffrman also testified
that the seized cocaine was | oaded into the trailer under the
supervision of Hilario Gonzalez and at the direction of Elias “E
Profe” Garcia. Fromthis evidence, the jury could reasonably
conclude that the drug offense described in count 4 was commtted
by Garcia Abrego’s coconspirators in furtherance of the
conspiracy.

Count 5 of the indictnment was based in part upon the seizure

of 415 kil ograns of cocaine fromthe residence of Frederico
Mungui a on Krenek Road in Houston, Texas on August 28, 1989.
Carl os Rodriguez testified that Mingui a transported cocai ne for
the drug organi zation wth which he, Garcia Abrego, Medrano, and
Mal her be were involved. Additionally, Rivas testified that, on
August 29, 1989, he contacted Medrano and told himthat the
cocai ne that he had delivered to Miungui a the previous evening had
been seized. According to Rivas, Medrano then instructed himto
contact Munguia in San Antoni o and have him cone to Houston.
Based upon this evidence, the jury could reasonably concl ude that
the drug offense charged in count 5 was commtted by Garcia
Abrego’s coconspirators in furtherance of the conspiracy.

Count 6 was based upon the seizure of twenty kil ograns of

cocaine froma nustang driven by Emlio Rivera as he left the
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resi dence of Hilario Gonzalez's father-in-law on Arrow ock Road
in Houston and 160 kil ogranms of cocai ne seized fromthe residence
itself on Septenber 18, 1989. Rivas testified that Gonzal ez used
the Arrow ock residence to store cocaine that Rivas delivered to
himin Houston. Additionally, Rivas testified that Medrano
informed himof the seizure of cocaine at the Arrow ock
residence. Fromthis evidence, the jury could reasonably
conclude that the drug offense charged in count 6 was conm tted
by Garcia Abrego’s coconspirators in furtherance of the
conspiracy.

Count 7 was based upon the seizure of 645 kil ograns of
cocaine froma residence on Ridgeside Street in North Houston.
FBI agents testified that, prior to the seizure, they were
conducting surveillance at Bonnie’s Nursery, a nursery near
Hunbl e, Texas on Septenber 22, 1989. The agents observed a | arge
white refrigerator truck and a van. The agents testified that
several individuals were taking itens out of the truck and
pl acing themin the van. The vehicles departed. Subsequently,
FBI agents had | ocal |aw enforcenent officials stop the truck
and the driver was identified as Jainme Rivas. The van drove to
the Ri dgesi de residence and backed up to the residence’ s garage.
An FBI agent wal ked by the residence and overheard the sound of
heavy objects being dropped and dragged across the floor of the
garage. A later search of the residence uncovered 645 kil ograns
of cocaine in mlitary-style duffle bags of a type simlar to
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duffle bags found by the FBI at Bonnie’s Nursery. R vas
testified that he was subsequently informed of the seizure by
Elias “El Profe” Ruiz. Fromthis evidence, the jury could
reasonably conclude that the drug offense described in count 7
was conmtted by Garcia Abrego’s coconspirators in furtherance of
t he conspiracy.

Count 8 was based upon the seizure of approximately 9 tons
of cocaine froma residence on Bass Boul evard near Harlingen,
Texas on COctober 4, 1989. Rivas testified that he noved between
30, 000 and 40, 000 kil ograns of cocai ne through the Bass Boul evard
| ocation. Law enforcenent officials also seized | edgers at the
Bass Boul evard residence indicating that cocai ne had been shi pped
fromthe location on August 28, 1989, the sane date as the
sei zure of cocaine at Krenek Road, and indicating that 645
kil ograns of cocai ne had been shipped at sone point prior to
Sept enber 29, 1989, which coincided with the size and date of the
shi pnent seized fromthe Ri dgeside residence on Septenber 22,
19809.

Franci sco Perez testified that he showed Garcia Abrego a
newspaper article reporting the Bass Boul evard sei zure and that,
in response, Garcia Abrego stated that “the boys had goofed.”
Perez also testified that everyone in the drug trafficking
organi zati on, including Garcia Abrego, referred to Medrano and
Mal herbe as “the boys.” Resendez testified that he had a
conversation with Garcia Abrego about the Bass Boul evard sei zure.
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He testified that Garcia Abrego was angry and stated that the
seizure was a result of having too many people involved in the
organi zation. He also testified that Garcia Abrego stated that
the individuals arrested in connection with the Bass Boul evard
sei zure had been calling, asking himfor help. Based upon this
evi dence, the jury could reasonably conclude that the drug
of fense charged in count 8 was commtted by Garcia Abrego’s
coconspirators in furtherance of the conspiracy.

Count 9 was based upon the seizure of 603 kil ograns of
cocaine froma tractor-trailer rig stuck in a ditch at a
war ehouse | ocated on Al neda- Genoa i n Houston on Novenber 6, 1989.
The warehouse was |located directly in front of a house on South
Waysi de, a street that runs perpendicularly to Al neda Genoa. A
search of the house on South Waysi de reveal ed duffle bags simlar
to the ones discovered in the search of Bonnie’s Nursery. Rivas
testified that an individual he knew as “Bono,” whom an FBI agent
identified as Jose Bernardo Nieto, had previously shown himthe
Al meda- Genoa war ehouse and indicated that it was a potenti al
delivery point for cocaine in Houston. Rivas also testified
that, during a tel ephone conversation, N eto told himthat he had
| ost a | oad of cocaine at the Al neda- Genoa warehouse. Tony Otiz
testified that he had nmet Nieto at Medrano’'s honme, where N eto
was neeting with Medrano to di scuss cocai ne transportation.
According to Otiz, N eto had lost a |oad of the organi zation's
cocai ne, and Medrano did not want to use himfor transportation
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anynore. Medrano net with Nieto to nmake arrangenents for N eto
to turn over the cocaine that he still had to Otiz for
transportation. Based upon this evidence, the jury could
reasonably conclude that the drug offense described in count 9
was conmtted by Garcia Abrego’s coconspirators in furtherance of
t he conspiracy.

Count 10 was based upon the seizure of two | oads of cocai ne,
both in excess of 300 kilogranms, fromthe Nole Hace Ranch and
froma nobile honme in Jones Creek, Texas. One of the FBI agents
involved in the seizure at the A nmeda- Genoa warehouse testified
that he was conducting surveillance at the Wharton airport in
Houston and that he observed a blue pickup registered to
Guadal upe Vel ez. The agent testified that he had previously
observed a bl ack pick-up registered to Velez at the Al neda- Genoa
war ehouse. FBI agents followed the blue pickup to the Nol e Hace
Ranch, which is located near Clute, Texas. As the blue pickup
drove into the ranch, it was net by the black pickup that agents
had previously observed at the Al neda- Genoa war ehouse. Both
trucks drove back toward the ranch. Later that afternoon, the
bl ue truck drove back to the Wharton airport and then to the
nmobi |l e honme in Jones Creek, which was owned by Guadal upe Vel ez’'s
sister. FBlI agents subsequently searched the nobile hone and the
Nol e Hace Ranch, discovering nore than 300 kil ograns of cocai ne
at each location. Phone records seized at the Al neda- Genoa
war ehouse and the Nol e Hace Ranch indicated that one tel ephone
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call had been nmade fromthe South Waysi de house | ocated behind

t he Al neda Genoa warehouse to the Nol e Hace Ranch and that four

t el ephone calls were made fromthe Nole Hace Ranch to the South
Waysi de house. As noted earlier, Rvas testified that the

Al meda- Genoa war ehouse was a potential delivery point for the
organi zation’s cocai ne. Based upon this testinony, in connection
wth the circunstantial evidence surrounding the two seizures at
issue in count 10, the jury could reasonably infer that the drug
of fense described in count 10 was commtted by Garcia Abrego’s
coconspirators in furtherance of the conspiracy.

Count 17 was based upon the seizure of 850 kil ograns of
cocai ne recovered from a warehouse on Sunshine Strip in Harlingen
| eased to Benito Gonzal es and a truck that was searched shortly
after it left the warehouse. Benito Gonzal es was the brother of
Mar cos Gonzal es, who Tony Otiz testified worked for him
transporting cocaine. Otiz also testified that Benito Gonzal es
hel ped his brother in picking up, packaging, and delivering
cocaine. Prior to searching the truck, U S. custons officials
had executed a search warrant on the warehouse and di scovered
metal boxes filled wth cocai ne and seal ed i nsi de wooden crates.
Upon searching the truck, custons officials found cocai ne packed
in the sanme manner. This evidence, conbined with Tony Otiz’'s
testinony regarding his involvenent in the overall conspiracy
constitutes anple evidence fromwhich the jury could reasonably
conclude that the drug offense charged in count 17 was comm tted
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by Garcia Abrego’s coconspirators in furtherance of the
conspiracy.

Count 28 was based upon the seizure of 1000 kil ograns of
cocai ne that were delivered to the New Jersey warehouse of GCeorge
Paul i castro, an individual who was cooperating wth the DEA
Carl os Rodriguez testified that he arranged shi pnents of cocai ne
to George Paulicastro’ s warehouse in New Jersey. A special agent
for the DEA testified that, when the | oad of cocaine reached
Paul i castro’ s warehouse on April 3, 1993, all but 10 kil ograns of
it was replaced with fake cocaine. Carlos Rodriguez testified
that he was arrested in connection with the delivery. On April
9, 1993, Paulicastro delivered the cocaine in a rental truck to
Franci sco Segura. Segura was |ater arrested, and at that tine he
had in his possession a tel ephone book containing a code that
Segura testified was given to himby Medrano for use in
deci phering encoded tel ephone nunbers given to Segura by group
menbers. Based upon this evidence, the jury could reasonably
conclude that the drug offense described in count 28 was
commtted by Garcia Abrego’s coconspirators in furtherance of the
conspiracy.

E. Sufficiency of the Evidence Supporting the
Subst antive Money Launderi ng Convi ctions

Garcia Abrego clains that insufficient evidence exists to
support his convictions of noney |laundering in violation of 18

US C 8§ 1956(a)(1)(A (i) and (a)(2)(A) . W conclude, however,
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that the governnent adduced evidence sufficient to support each
count of conviction.

1. Section 1956(a)(1)(A) (i)

Counts 2, 11-13, and 16 charged Garcia Abrego with
| aundering noney in violation of 18 U S.C. 8§ 1956(a)(1)(A) (i),
which crimnalizes engaging in a financial transaction involving
the proceeds of an unlawful activity with the intent to pronote
a specified unlawful activity.* For purposes of 8§ 1956(a)(1l), a

transaction is a purchase, sale, loan, pledge, gift, transfer,
delivery, or other disposition’ or sone action involving a

financial institution or its facilities.” United States v. Puig-

Infante, 19 F.3d 929, 938 (5th Gr. 1994) (quoting 18 U S. C
8§ 1956(c)(3)). “‘Di sposition’” nost commonly neans ‘a placing

el sewhere, a giving over to the care or possession of another.’”

4 Section 1956(a)(1l) provides in relevant part as foll ows:

(a) (1) Woever, knowing that the property involved in a

financial transaction represents the proceeds of sone

formof unlawful activity, conducts or attenpts to

conduct such a financial transaction which in fact

i nvol ves the proceeds of specified unlawful activity--

(A) (i) with the intent to pronnte the carrying on

of specified unlawful activity .

shall be sentenced to a fine of not nore than $500, 000

or twice the value of the property involved in the

transaction, whichever is greater, or inprisonnment for
not nore than twenty years, or both.

18 U.S.C. § 1956(a)(1).
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Id. (quoting WEBSTER S THI RD NEW | NTERNATI ONAL Di cTi onaRY 654 (Philip
Babcock Grove ed. 1961)).°

Garcia Abrego contends that the evidence adduced at trial
was insufficient to support his convictions for counts 2, 11-13,
and 16 because (1) the governnent failed to prove a transaction
i nvol ving the funds at issue in each count because it offered no
evi dence of a disposition of the funds and (2) none of the funds
were transferred to Garcia Abrego.® W disagree. Sufficient
evi dence exists for the jury to conclude that the funds at issue
in each of these counts were utilized in sonme formof transaction
and that the noney | aundering offenses were commtted by Garcia
Abrego’s coconspirators in furtherance of the conspiracy

described in Part 111.D. 1, supra.

5 A particular transaction constitutes a “financi al
transaction” if it “in any way or degree affects interstate or
foreign commerce [and] (i) involv[es] the novenent of funds by
wWre or other means or (ii) involv[es] one or nore nonetary
instrunents.” 18 U S.C. 8§ 1956(c)(4)(A); see also Puig-Infante,
19 F.3d at 938. As indicated infra, Garcia Abrego chall enges
only the sufficiency of the evidence to establish that the funds
at issue in each count alleging a violation of 8§ 1956(a)(1)(A) (i)
were involved in a transaction. He does not contend that any
transaction in which the governnent proved the funds were
i nvol ved did not neet the above definition of financial
transaction. Therefore, we address only the issue of whether
sufficient evidence existed for the jury to conclude beyond a
reasonabl e doubt that the funds at issue in each count were
subject to a transaction.

6 Garcia Abrego does not challenge the sufficiency of the
evidence to establish that the noney at issue in each of the
nmoney | aundering counts constituted the proceeds of narcotics
trafficking or that the transfers at issue were made for the
pur pose of pronoting narcotics trafficking activity.

37



Count 2 was based upon the seizure of $4,012,549 on February
4, 1989 froma secret conpartnent in a van at Rapid Truck Repair
in Houston. A special agent for the Crimnal Investigation
Division of the Internal Revenue Service testified that, on
February 1, 1989, Al exander Guzman and Hector Castano had driven
the van to Menorial City Mall. At the mall, they turned the van
over to Fernando Cordona and Henry Cortez, who had arrived at the
mal | in another vehicle. Fromthis point forward, |aw
enforcenment officials nmaintained constant surveillance of the van
until the tinme of its seizure. Cordona and Cortez took the van
to a residence on Langbourne Street in Houston. The next day,
Cortez drove the van back to Menorial Gty Mall and turned it
over to an unidentified individual who drove the van to Rapid
Truck Repair. The jury could reasonably conclude that this
series of events involved one or nore dispositions of the noney
| ater recovered fromthe van because, on nore than one occasi on,
the van, along with its contents, was “giv[en] over to the care

or possession of another.” Puig-Infante, 19 F.3d at 938

(internal quotation marks omtted).

Jaime Rivas testified that he was responsi ble for delivering
the | oad of noney seized at Rapid Truck Repair to Matanoros,
Mexi co and that he received his instructions on the disposition
of the noney from Luis Medrano. Fromthis testinony, the jury

coul d reasonably concl ude that the noney | aundering of fense
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described in count 2 was commtted by Garcia Abrego’s
coconspirators in furtherance of the conspiracy.

Count 11 was based upon the seizure of $2.4 nillion that
resulted fromthe search of a Jeep Wagoneer driven by Juan M guel
“CGordo” Lizardi Garcia at the International Bridge. Carlos
Resendez testified that Lizardi Garcia worked for Garcia Abrego’s
organi zation. An FBlI agent testified that, prior to this
sei zure, law enforcenent officials intercepted a tel ephone
conversati on between Tomas “Gi ngo” Sanchez and Hilario Gonzal es.
Hi | ari o Gonzal es subsequently ordered Guadal upe Manuel Lopez to
rent a large U-Haul truck, load it with clothing and furniture,
and turn it over to other individuals in the southwest part of
Houston. Law enforcenent officials observed Lopez conply with
these orders on April 7, 1997. The individuals to whom Lopez
turned over the truck drove it to the Sout hwest Terrace
Apartnments on Bassford in Houston. Tony Otiz testified that he
had an apartnent in this conpl ex.

Two days |l ater, Lopez drove the truck to a residence in
Brownsville on Monterey Street. He then turned the vehicle over
to sone individuals at that residence and left for the airport.
Law enforcenent officials then observed these unidentified
i ndi vidual s unload the contents of the truck, dunping all of the
clothing and furniture into the yard and taking 21 U Haul boxes
into the house. Law enforcenent officers maintained surveill ance
on the Monterrey Street house until April 11, 1990. The entire
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time, the clothing and furniture renmai ned dunped in the yard.
Law enforcenent officials al so observed a Jeep WAgoneer at the
Monterey Street house. On April 11, Lizardi Garcia was stopped
on the International Bridge in this sane Jeep Wagoneer. A search
of the vehicle reveal ed U-Haul boxes filled with bundles of U S
currency.

The above evidence would allow the jury to conclude that the
funds seized fromthe Jeep Wagoneer had been “giv[en] over to the
care or possession of another” one or nore tines, thus

establishing the transaction elenent of the noney | aundering

offense. Puig-Infante, 19 F.3d at 938 (internal quotation marks
omtted). Furthernore, the involvenent of Tomas “Gingo” Sanchez
and the use of Tony Otiz’'s apartnent in transporting the noney
provi des, along with Resendez’s testinony that Lizardi Garcia

wor ked for Garcia Abrego’s group, provides sufficient evidence
for the jury to reasonably conclude that the noney | aundering

of fense described in count 11 was commtted by Garcia Abrego’s
coconspirators in furtherance of the conspiracy.

Count 12 is based upon $108, 000 that Horace Vega received at
Carpet Masters in Houston from Jesse Ceball os on February 23,
1991. Vega testified that, in January 1991, he net with Luis
Medrano and di scussed building a frozen food warehouse that woul d
be used to distribute cocaine. Medrano agreed to pay the $3.5
mllion necessary to set up the warehouse. He stated that he
woul d provide Vega with $100,000 to secure a contract for the
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war ehouse’ s construction and would pay $1 mllion a week after
the contract was secured. Thereafter, he would pay $1 mllion
per year until the contract price was paid. Medrano told Vega
that he woul d receive the noney fromJesse Cebal | os and Juan
| barra i n Houston

On two subsequent occasions, Vega attenpted to arrange to
pi ck up the $100,000 in Houston, but did not receive it. On the
second attenpt, Juan lbarra told himthat he could not pay the
$100, 000 because the group was attenpting to reestablish
protection in Mexico. Thereafter, Vega spoke with Medrano again,
and Medrano becane upset when he found out that Vega had not been
able to pick up the noney necessary to secure a contract for the
war ehouse. In a later taped conversation, Vega and Jesse
Cebal | os arranged for Vega to pick up the noney at Carpet
Masters. The transfer of the $108,000 to Vega clearly
constituted “a giving over to the care or possession of another,”
and thus a transaction for purposes of establishing a noney

| aundering offense. Puig-Infante, 19 F. 3d at 938. Additionally,

t he invol verent of Luis Medrano in the transfer and the fact that
the transfer was nade to facilitate the building of a warehouse
to be used to distribute narcotics provide anple basis for the
jury to conclude that the offense described in count 12 was
commtted by Garcia Abrego’ s coconspirators in furtherance of the

conspiracy.

41



Count 13 was based upon Vega’'s receipt of $50,000 from Al ex
Cebal | os, the brother of Jesse Ceballos, at Carpet Masters on My
3, 1991. In recorded conversations on May 2, 1991, Vega and
Jesse Cebal | os di scussed Vega’s having a secret conpartnent built
into a trailer for the transport of cocaine. Vega told Ceball os
t hat he woul d need $50,000 to have this done. Additionally, Juan
| barra was present when Vega picked up the noney on May 3, 1991.
The conveyance of the noney to Vega constituted a transaction.

G ven that Medrano had previously told Vega to contact Ceball os
and Ibarra in connection with another transaction, the jury had
anpl e basis for concluding that the noney | aundering offense
described in count 13 was commtted by Garcia Abrego’s
coconspirators in furtherance of the conspiracy.

Count 16 was based upon Vega's paynment of $7,965 for 8 trash
conpactors and 700 bags for use in packaging marijuana. Vega
testified that he received orders from Jesse Ceball os to purchase
the trash conpactors because Luis Medrano needed themto package
40, 000 pounds of marijuana. The governnent offered into evidence
a recorded conversation between Vega and Ceballos to this effect.
Vega testified that he then went to Houston, nmet up with Gscar
Abel enda, a cocai ne deal er who was a custoner of Ceballos. Vega
and Abel enda then purchased the trash conpactors and bags. The
jury could reasonably conclude that Vega s purchase of the trash
conpactors and bags entailed a transaction within the neani ng of
8§ 1956(a)(1l). See 18 U S.C. 8§ 1956(c)(3) (defining transaction

42



to include a purchase). Further, based upon the fact that Vega
undert ook the transaction pursuant to orders from Medrano to
purchase materials and equi pnent necessary to facilitate drug
trafficking, the jury could reasonably conclude that the offense
described in count 16 was commtted by Garcia Abrego’s
coconspirators in furtherance of the conspiracy.

2. Section 1956(a)(2)(A)

Counts 14, 15, and 27 charged Garcia Abrego with violation
of 18 U.S.C. § 1956(a)(2)(A), which crimnalizes the
transportation, transm ssion, or transfer of a nonetary
instrunment or funds froma place inside the United States to a
pl ace outside the United States with the intent to pronote the

carrying on of a specified unlawful activity. See United States

v. Savage, 67 F.3d 1435, 1440 (9th Gr. 1995).7 As with the

substantive drug offenses, Garcia Abrego does not contend that

” Section 1956(a)(2) provides in relevant part as foll ows:

(2) Woever transports, transmts, or transfers, or
attenpts to transport, transmt, or transfer a nonetary
instrunment or funds froma place in the United States
to or through a place outside the United States or to a
place in the United States fromor through a pl ace
outside the United States--

(A) with the intent to pronote the carrying on of
specified unlawful activity .
shall be sentenced to a fine of not nore than $500, 000
or twice the value of the nonetary instrunment or funds
involved in the transportation, transm ssion, or
transfer whichever is greater, or inprisonment for not
nore than twenty years, or both

18 U.S.C. § 1956(a)(2).
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t he evidence was insufficient to establish that the offenses
charged in counts 14, 15, and 27 occurred.® Rather, he contends
that insufficient evidence exists to link himto the offenses.
However, as with the counts all eging violations of
8§ 1956(a)(1)(A) (i), we conclude that sufficient evidence exists
to denonstrate that the offenses were committed by Garcia
Abrego’s coconspirators in furtherance of the conspiracy.
Accordi ngly, Garcia Abrego’s convictions are sustainable on a
theory of coconspirator vicarious liability.

Count 14 was based upon the delivery of $1.4 mllion of the
organi zation’s funds from Houston to Matanoros, Mexico on
Septenber 7, 1991. Vega testified that, on Septenber 6, 1991, he

picked up $1.4 mllion fromJesse Ceballos at a residence in

8 @Garcia Abrego asserts that the funds at issue in these
counts were not exported to Matanoros, Mexico. However, with
respect to counts 14 and 15, the record citations that he
provides in support of this proposition do not indicate that the
funds at issue were not exported to Matanoros, Mexico.
Furthernore, as indicated infra, the evidence presented at trial
indicated that the funds at issue in these two counts were
transported across the Mexican border, which satisfies
8§ 1956(a)(2)(A)’s requirenent that the funds be transferred from
a point inside the United States to a point outside the United
St at es.

Furthernore, as indicated infra, the funds at issue in count
27 were seized froma vehicle on the International Bridge driving
toward Mexico. The fact that the funds were seized before they
actually passed fromthe United States into Mexico is irrel evant
for purposes of 8§ 1956(a)(2)(A) because the statute al so
crimnalizes an “attenpt[] to transport, transmt, or transfer a
monetary instrunment or funds froma place in the United States to
or through a place outside the United States.” 18 U S.C.
§ 1956(a)(2) (enphasis added).
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Houston pursuant to instructions from Mal herbe and Medrano. He
further testified that, pursuant to his instructions fromthe
prior day, on Septenber 7, 1991, he turned the noney over to an

i ndi vidual that he knew as Pinata, who transported the noney into
Mexi co. Based upon Vega'’s testinony that he acted at the behest
of Mal herbe and Medrano, the jury could reasonably concl ude that
the noney | aundering offense described in count 14 was commtted
by Garcia Abrego’s coconspirators in furtherance of the
conspiracy.

Count 15 was based upon the delivery of $1.463 mllion of
the organi zation’s noney from Houston to Matanoros on Septenber
26, 1991. Vega testified that, pursuant to instructions from
Jesse Cebal | os, he picked up the noney in Houston on Septenber
25, 1991. He testified that he then drove the noney to the R o
Grande Val l ey, where he net Carlos Salazar. Fromthere,

Sal azar’s sister, Ninfa Lopez, drove Vega s vehicle, and Vega
road with Sal azar to the Mexican border. At the border, Salazar
told a Mexican Custons official that they worked for El Sefior,
and they were waived through. Vega testified that they then
delivered the noney to Matanoros. Based upon this testinony, the
jury coul d reasonably conclude that the noney | aundering of fense
described in count 15 was commtted by Garcia Abrego’s
coconspirators in furtherance of the conspiracy.

Count 27 was based upon the seizure of $528,000 from a
vehicle driven by Roberto Villareal as he attenpted to cross into

45



Mexi co on the International Bridge on May 6, 1992. Carlos
Rodriguez testified that Villareal was the cousin of Sergio
“Checo” Gonez and that he was hel ping the organi zati on snmuggl e
drug proceeds into Mexico at the tine of this seizure. Based
upon this testinony, the jury could reasonably conclude that the
nmoney | aundering of fense described in count 27 was comm tted by
Garcia Abrego’s coconspirators in furtherance of the conspiracy.

F. Sufficiency of the Evidence Supporting
the Conviction for Conspiracy to Launder Money

Count 18 of Garcia Abrego’s indictnent charged himw th
conspiracy to |launder noney in violation of 18 U S.C. 8§ 1956(h).
Section 1956(h) provides as foll ows:

Any person who conspires to conmt any offense defined

in this section or section 1957 shall be subject to the
sane penalties as those prescribed for the offense the

comm ssion of which was the object of the conspiracy.

18 U.S.C. 8§ 1956(h). This court has not had occasion to
determ ne what el enents of proof are necessary to establish a
violation of 8§ 1956(h). However, the Third G rcuit has held that
a conviction for violation of 8§ 1956(h) requires that the
governnent prove the followi ng three el enents:

(1) the conspiracy, agreenent, or understanding to
commt noney | aundering was forned, reached, or entered
into by two or nore persons; (2) at sone tine during
the existence or |ife of the conspiracy, agreenent, or
under st andi ng, one of its alleged nenbers know ngly
performed one of the overt acts charged in the
indictnment in order to further or advance the purpose
of the agreenent; and (3) at sone tinme during the

exi stence or life of the conspiracy, agreenent, or
under st andi ng, the defendant knew t he purpose of the
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agreenent, and then deliberately joined the
conspiracy, agreenent or understandi ng.

United States v. Conley, 37 F.3d 970, 976-77 (3d Cr. 1994).

The Suprenme Court has held that a conviction of conspiracy
to conmt a drug crine in violation of 21 U S. C. §8 846 does not
requi re proof of an overt act in furtherance of the conspiracy.

See United States v. Shabani, 513 U. S. 10, 15 (1994). Section

846 has | anguage virtually identical to the |anguage of

§ 1956(h).° Neither the Suprene Court nor this court has had
occasion to determ ne whether 18 U S.C. 8§ 1956(h) also |acks an
overt act requirenent. W need not address this issue here
because the substantive noney | aundering offenses discussed in
Parts Ill.E.1 and Ill.E. 2, supra, satisfy an overt act

requi renent, should such a requirenent exist.

Because we have concluded that Garcia Abrego’s convictions
for laundering noney in violation of §8 1956(a)(1)(A) (i) and
(a)(2)(A) are sustainable on a theory of coconspirator vicarious
liability, we necessarily conclude that sufficient evidence
exists for the jury to have concl uded beyond a reasonabl e doubt

that Garcia Abrego know ngly participated in a conspiracy, one of

® Section 846 provides as foll ows:

Any person who attenpts or conspires to conmt any

of fense defined in this subchapter shall be subject to
the sanme penalties as those prescribed for the

of fense, the comm ssion of which was the object of the
attenpt or conspiracy.

21 U.S.C. § 846
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the objects of which was to commt noney | aundering of f enses
i nvol vi ng drug proceeds.

G Sufficiency of the Evidence Supporting
the Conviction for Conducting a CCE

Count 20 of Garcia Abrego’s indictnent charged himwth
conducting a CCE in violation of 21 U S.C. §8 848. “A conviction
for [CCE] requires proof that a defendant organi zed, supervised
or managed five or nore persons in a continuing series of drug
viol ations from which the defendant obtained substantial incone.”

United States v. Sotelo, 97 F.3d 782, 789 (5th Gr.), cert.

denied sub nom, 117 S. . 620 (1996), and cert. denied, 117 S

Ct. 1002 (1997), and cert. denied sub nom, 117 S. C. 1324

(1997); see also Garrett v. United States, 471 U S. 773, 786

(1985). Garcia Abrego argues that the governnent failed to prove
that he derived substantial inconme fromthe sale of narcotics and
t hat he organi zed, | ed, managed, or supervised five or nore
individuals. W reject both of these contentions.

1. Substantial | ncone

I n support of his contention that the governnent failed to
prove that he derived substantial income fromthe sal e of
narcotics, Garcia Abrego nerely cross-references those portions
of his brief arguing that insufficient evidence existed to
convict himof |aundering noney and that the district court
i nproperly allowed the adm ssion of foreign bank records. As

indicated in Part II1l1.E supra, we reject Garcia Abrego’s
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argunent that insufficient evidence existed to support his
convictions for noney |aundering. As indicated in Part [11.N,
infra, we reject his argunent that the district court inproperly
admtted the foreign financial records.

Moreover, in May 1988, Dr. Victor Leal, a Brownsville-area
opht hal nol ogi st whom Garci a Abrego used as a liason for
communi cating with Agent DelaQ told DelaOin a recorded
conversation that, ten years ago Garcia Abrego was a factory
wor ker and that now he was a “big boss.” Francisco Perez
testified that Garcia Abrego told himthat he had ordered R cardo
Aguirre to launder $25 million of his nobney. Carlos Resendez
testified that Garcia Abrego told himthat he had $30-35 mllion
in Rcardo Aguirre’s nanme. Tony Otiz testified that, during his
i nvol venent with Garcia Abrego’s organi zation, he shi pped between
$60 and 70 mllion in drug proceeds from New York and Houston
back to Matanoros. Horace Vega testified that he noved $7.5
mllion for the organization. Cearly, the jury had anple basis
fromwhich to conclude that Garcia Abrego derived substanti al
inconme fromtrafficking narcotics.

2. Organi zati on, Managenent, or Supervi Sion
of Five or Mire |Individuals

Garcia Abrego conclusorily argues that insufficient evidence
existed for the jury to conclude beyond a reasonabl e doubt that
he acted as an organi zer, supervisor, or manager of five or nore

individuals in his narcotics trafficking activities. The
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testinony of Garcia Abrego’s coconspirators sumari zed in Part
I11.D. 1, supra, constitutes sufficient evidence for the jury to
conclude that Garcia Abrego acted in such a capacity with far
nmore than five people. The governnent adduced a great deal of
evidence in the formof testinony from coconspirators indicating
that Garcia Abrego was the | eader of a very |arge narcotics
trafficking enterprise with a pyramd-1|ike hierarchy. The

testi nony of coconspirators provided a basis for the jury to
conclude (1) that Luis Medrano and Gscar Mal herbe worked directly
for Garcia Abrego and that he del egated to them substanti al
manageri al authority; (2) that Medrano and Mal herbe in turn

del egated responsibility for snuggling drugs and their proceeds
to individuals such as Jaine Rivas, Tony Otiz, and Carl os

Rodri guez; and (3) that these individuals in turn recruited
nunmerous ot her individuals to actually package, |oad, and ship
narcotics and their proceeds. The fact that Garcia Abrego did
not directly control the actions of many of these individuals is
irrelevant; that their actions were directly supervised or
managed by individuals to whom Garci a Abrego del egated authority
i ndi cates that Garcia Abrego organi zed, supervised, or nmnanaged

them for purposes of § 848. See United States v. Tolliver, 61

F.3d 1189, 1216 (5th Cr. 1995) (holding that the defendant
possessed managerial authority over individuals for purposes of
the CCE statute because they worked for one of the defendant’s

subordi nates), vacated on other grounds, Sterling v. United
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States, 516 U. S. 1105 (1996), and vacated on other grounds, Moore

v. United States, 117 S. C. 40 (1996); United States v.

Hi noj osa, 958 F.2d 624, 630 (5th Cr. 1992) (“‘[A] defendant may
not insulate hinself fromCCE liability by carefully pyram di ng

authority so as to naintain fewer than five direct

subordinates.’”” (quoting United States v. Ricks, 882 F.2d 885,
891 (4th Gr. 1989) (brackets in original)).

Apparently recognizing the futility of sinply arguing that
the jury could not rationally conclude beyond a reasonabl e doubt
t hat he organi zed, managed, or supervised five or nore
individuals in his drug trafficking enterprise, Garcia Abrego
principally argues that his conviction for conducting a CCE nust
be set aside because the jury could have concluded that he
supervi sed individuals who as a matter of |aw could not
constitute his supervisees (e.g., individuals with whom Garci a
Abrego nerely had a buyer/seller relationship). |In essence,
Garcia Abrego is challenging the district court’s jury
instruction on the CCE offense on the ground that it allowed the
jury to convict himbased upon a theory of liability that was not

legally viable. See Giffin v. United States, 502 U S. 46, 59

(1991) (noting that a conviction is invalid “[when . . . jurors
have been | eft the option of relying upon a |legally inadequate
theory . . . [because] there is no reason to believe that their
own intelligence and expertise will save themfromthat error”).
Because Garcia Abrego did not object to the CCE instruction on
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t hese grounds at the district court level, we review his claim

for plain error. See FED. R CRM Proc. 52(b); United States v.

Jones, 132 F.3d 232, 243 (5th Cr. 1998).
Under the plain error standard, we may reverse only if “(1)

there was error (2) that was clear and obvious and (3) that

affected [Garcia Abrego’ s] substantial rights.” United States v.

Dupre, 117 F.3d 810, 817 (5th Cr. 1997), cert. denied, 118 S

Ct. 857 (1998); see also United States v. Q4 ano, 507 U S. 725,

731-36 (1993). “Nornmally, although perhaps not in every case,

t he def endant nust nmake a specific showing of prejudice to
satisfy the "affecting substantial rights’ prong” of the plain
error inquiry. dano, 507 U S at 735. Even when these criteria
are satisfied, we should exercise our discretion to reverse only
if the error “seriously affects the fairness, integrity or public
reputation of judicial proceedings.” 1d. at 732 (internal

quot ati on marks and brackets omtted); see also Dupre, 117 F. 3d

at 817.

10 Garcia Abrego proffered a proposed suppl enent al
instruction on CCE stating the foll ow ng:

The act of supplying cocaine, or “fronting”
cocaine to a custonmer does not constitute w thout nore,
a basis for determning that the supplier organized,
managed or supervised either his buyers or his buyers
[ sic] custoners.

However, during formal objections to the district court’s jury
charge, Garcia Abrego withdrew this proposed instruction “because
the Court [was] giving [it] in other ways, shape or form”
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The jury instruction regarding the organi zer/supervisor/
manager el enment of the CCE of fense tracked the | anguage of the
Fifth CGrcuit Pattern Jury Charge, which provides as foll ows:

The term “organi zer, supervisor, or manager” nmeans
that the defendant was nore than a fell ow worker and
that the defendant either organized or directed the
activities of five or nore other persons, whether or

not the defendant was the only organizer or supervisor.
Cowm TTEE ON PATTERN JURY | NSTRUCTI ONS, D1 STRICT JUDGES ASS' N FIFTH G R.
PATTERN JURY | NSTRUCTI ONS ( CRIM NAL Cases) 239 (1997).

Assum ng, nerely for the sake of argunent, that a juror

strictly conplying with this instruction--as we assune that the

jurors in this case did, see United States v. Jinenez, 77 F.3d

95, 99 (5th Gr. 1996)--could have, as a theoretical matter,
found Garcia Abrego guilty of conducting a CCE on the basis of
hi s association with persons who could not have constituted his

supervi sees as a matter of |aw, ! we are unconvinced that such

11 W acknow edge that a nunber of circuits have held that
the statutory | anguage, “other persons with respect to whom such
person occupies a position of organizer, a supervisory position,
or any other position of managenent” indicates that the term
“organizer” as used in 8 848 inplies a position carrying sone
degree of managerial authority rather than a position
characterized by nere coordi nation of various players. See,

e.q., United States v. Lindsey, 123 F.3d 978, 987-88 (7th Cr
1997); United States v. WIlians-Davis, 90 F.3d 490, 508-09 (D.C
Cr. 1996), cert. denied, 117 S. C. 986 (1997), and cert. denied

sub nom, 117 S. C. 988 (1997); United States v. Wtek, 61 F.3d
819, 822-24 (11th Gr. 1995); United States v. Delgado, 4 F.3d
780, 785-86 (9th Gr. 1993). One court indicated that a CCE
instruction simlar to the one at issue here was erroneous
because it failed to highlight the requirenent of manageri al
authority. See Lindsey, 123 F.3d at 985-86.

W have no occasion here to determ ne whet her an i ndi vi dual
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error rises to the level of plain error. As noted above, the
gover nnent adduced a great deal of evidence at trial regarding a
| arge nunber of individuals over whomthe jury could reasonably
conclude that Garcia Abrego exerted direct or indirect nanageri al
authority. Furthernore, Garcia Abrego does not contend that,
during argunent, the governnent urged the jury to find Garcia
Abrego guilty of conducting a CCE on the basis of his association
Wi th individuals who, as a matter of |aw, could not have
constituted his supervisees. Rather, he nerely clains that a
handful of the governnment’s w tnesses could not have constituted

his supervisees.'? W find it highly inprobable that, in finding

must exerci se managerial authority over another individual in
order to be considered an organizer as to that individual for
pur poses of 8§ 848 or whether the district court’s instruction was
erroneous because of its failure to elucidate such a manageri al
authority requirenent, should it exist, because our reviewin
this case is limted to a review for plain error. As noted
infra, (1) the governnment presented a great deal of evidence
indicating that Garcia Abrego exercised nanagerial authority,
both direct and indirect, over a |large nunber of individuals and
(2) Garcia Abrego does not contend that, during argunent, the
governnent urged the jury to convict Garcia Abrego of conducting
a CCE based upon his association wth individuals over whom he
did not exert direct or indirect managerial authority. W are
satisfied that any error in the district court’s instruction was
not plain error because Garcia Abrego has denonstrated no
prejudicial inpact, and thus no detrinental effect on his
substantial rights. See United States v. Rogers, 126 F.3d 655,
659 (5th Cr. 1997). W therefore express no opinion as to

whet her the district court’s CCE instruction was actual ly
erroneous.

12 W find Garcia Abrego’s assertions in this regard
sonewhat dubi ous thensel ves. For exanple, Garcia Abrego cl ains
that WIIliam Hof fman coul d not have constituted his supervisee
because Hof f man described hinself as a freel ance courier and
stated that he worked for a nunber of different individuals.
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Garcia Abrego guilty of conducting a CCE, the jury rested its
verdi ct upon Garcia Abrego’s association with such individuals
rather than upon his association with the nunmerous individuals
whomthe jury could have correctly concluded were his

supervi sees. Garcia Abrego has thus failed to denonstrate that
any error on the part of the district court in connection with
its jury instructions on the CCE offense prejudi ced himand
thereby affected his substantial rights. Therefore, we hold that
the district court did not plainly err, if it erred at all, in
its instruction to the jury regarding the CCE offense. See

United States v. Lindsey, 123 F. 3d 978, 986 (7th Gr. 1997)

(holding that the district court did not plainly err in giving
the jury an instruction regarding CCE that could have all owed the
jury to convict the defendant on the basis of his association
with individuals who could not have been his supervisees as a
matter of | aw because there was “adequate evidence of [the

def endant’ s] supervision of a sufficient nunber of persons whom

he clearly ‘nmanaged ).

However, Hoffman testified that he took orders from Gscar

Mal her be and Luis Medrano. This testinony indicates that Garcia
Abrego exercised indirect managerial authority over him See
Tolliver, 61 F.3d at 1216. (Qbviously, 8§ 848 does not require
that an individual work exclusively for the defendant in order to
be considered the defendant’s supervi see.

55



H I npact of the Ex Post Facto C ause on the
Money Laundering Conspiracy Conviction

Garcia Abrego contends that all of the acts that forned the
basis of his conviction for conspiracy to | aunder noney occurred
bef ore Cctober 28, 1992, the effective date of 18 U S.C
8§ 1956(h), which raised the nmaxi mnum penalty for such a conspiracy
to the sane | evel as the underlying substantive offense. See 18
US C 8§ 1956(h). He also argues that, even if only one of the
acts conprising the offense occurred before § 1956(h)’s effective
date, the Ex Post Facto C ause precludes applying the statute’s
har sher penalty provisions to the offense.

As an initial matter, we reject Garcia Abrego’ s argunent
that his conviction under 8 1956(h) violated the Ex Post Facto
Clause if any of the conduct in furtherance of the conspiracy

occurred before the statute’s effective date. Conspiracy is a

continuing offense. See Bernea, 30 F. 3d at 1577. “‘[Where a

crime is still being carried on and continued after the date when
the act becones effective,’” a statute inposing a greater penalty
for conspiracy does not violate the constitutional prohibition of

ex post facto laws.” United States v. Todd, 735 F.2d 146, 150

(5th Gr. 1984) (quoting Huff v. United States, 192 F.2d 911

914-15 (5th Cir. 1951)); see also United States v. Harris, 79

F.3d 223, 229 (2d Gir.), cert. denied, 117 S. C. 142 (1996);

Bernea, 30 F.3d at 1577; United States v. Garfinkel, 29 F. 3d
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1253, 1259 (8th Gr. 1994); United States v. Jackson, 845 F.2d

1262, 1265 (5th Gr. 1988).

In circunstances in which many acts in a continuing offense
occurred before the effective date of the statute crimnalizing
the continuing offense, the trial court nust informthe jury of
the effective date of the statute and instruct the jury that, in
order to convict the defendant of the offense, it nust find that
t he of fense continued after the effective date of the statute.
See Todd, 735 F.2d at 150. The district court gave such an
instruction in this case, and the governnent presented anple
evi dence that the conspiracy to | aunder noney occurred after the
ef fective date of § 1956(h).

Anmong t he post-Cctober 1992 evi dence supporting Garcia
Abrego’s conviction of conspiracy to |aunder noney is the
testinony of Carlos Resendez that he participated in a |large
cocai ne transaction in 1993 and turned the proceeds over to
Garcia Abrego in Mnterey, Mexico. Additionally, Resendez
testified that he picked up noney in the United States for Garcia
Abrego in 1993. Resendez also testified that he engaged in a
cocai ne transaction in 1994 and that he delivered the noney
pursuant to Garcia Abrego’s instructions. Furthernore, Tony
Otiz testified that, in Novenber 1992, he delivered
approxi mately $40,000 to Medrano for use in bribing a Mexican
official. Based upon this evidence, the jury could reasonably
concl ude that the noney | aundering conspiracy continued after the
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effective date of § 1956(h). Therefore, Garcia Abrego’s
conviction for violation of 8§ 1956(h) did not violate the Ex Post
Facto O ause.

. Admssibility of Garcia Abrego’s Custodial Statenent

Garcia Abrego challenges the adm ssibility of the statenent
that he made to U.S. |law enforcenment officials after he was
transferred to U S. custody by Mexican authorities. Before
addressing Garcia Abrego’s clains regarding his custodial
statenent, a synopsis of the facts surrounding that statenent is
necessary.

1. Fact ual Backqgr ound

Mexi can | aw enforcenent officials arrested Garcia Abrego in
Mont erey, Mexico on the night of January 14, 1996. Mexican
officials flew Garcia Abrego to Mexico Gty that night, and DEA
Agent Law ence Hensl ey acconpanied themon the flight. During
the flight, Garcia Abrego drank sone tequila. Wthout giving
Garcia Abrego M randa®® warnings, agent Hensley asked Garcia
Abrego questions about his citizenship and the seizure of cocaine
and noney. The governnent contends that Garcia Abrego nade no
speci fic adm ssions of wongdoing, and Garci a Abrego does not
specify the content of his statenent.

Garcia Abrego stayed the night in Mexico City in the custody

of Mexican officials. The next norning, he received injections

13 Mranda v. Arizona, 384 U S. 436 (1966).
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of a nunber of blood pressure nedications. That afternoon,
Mexi can officials took Garcia Abrego to the airport in Mexico
City. Garcia Abrego requested an attorney or to be taken before

a judge.* Mexican officials conplied with neither request.

4 In a post-oral argunent letter brief that, pursuant to
court instructions, was to address only the adequacy of record
support for argunents that had already been made, Garcia Abrego
argues for the first tine that his request for a lawer while in
the custody of Mexican authorities constituted an invocation of
his Fifth Amendnent right to counsel. He therefore contends that
has | ater custodial statenent at the FBI office was presunptively
i nvol untary because he was not provided access to a | awer prior
to the statenment. See Edwards v. Arizona, 451 U S. 477, 484-85
(1981) (holding that, once the accused asserts this Fifth
Amendnent right to counsel and thereby “expresse[s] his desire to
deal with the police only through counsel, [he] is not subject to
further interrogation by the authorities until counsel has been
made available to him unless the accused hinself initiates
further communi cation, exchanges, or conversations with the
police”).

“[T]his court has repeatedly held . . . [that] we will not
review argunents raised for the first tine in a reply brief.”
NLRB v. Cal-Maine Farns, Inc., 998 F.2d 1336, 1342 (5th Cr
1993). We will not allow Garcia Abrego to do in a limted post-
oral argunent subm ssion that which he could not do in a reply
brief. W therefore decline to resolve Garcia Abrego’ s Edwards
claim However, we note that Garcia Abrego does not claimthat,
at the tinme that he nade his request for counsel, he was being
subjected to custodial interrogation. It is highly questionable
whet her Garcia Abrego could have invoked his Fifth Amendnent
right to counsel at a point in time prior to custodial
interrogation, particularly at a point when he was not even in
the custody of U S. officials. As the Suprene Court observed in
McNeil v. Wsconsin, 501 U S 171 (1991),

We have in fact never held that a person can invoke his
Mranda rights anticipatorily, in a context other than
“custodial interrogation[.]” . . . Mst rights nust
be asserted when the governnent seeks to take the
action they protect against. The fact that we have

all owed the Mranda right to counsel, once asserted, to
be effective with respect to future custodi al
interrogation does not necessarily nmean that we w ||
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Wil e detained at the airport, Garcia Abrego received tw 10-
mlligraminjections of Valium He was then placed on a Mexican
ai rpl ane occupied by only Mexican officials and fl own to Houston
I ntercontinental Airport.

Shortly after arriving in Houston, Garcia Abrego was
released into United States custody and was taken to the Houston
FBI office. Upon arrival there, he conplained of shoul der and
back pains that he alleged resulted from Mexican officials
forcibly pushing himto the ground and restraining him Dr. Gary

M Col eman exam ned Garci a Abrego, and concl uded that he

“appeared to be alert[,] . . . was able to converse and answer
hi s questions appropriately[,] . . . did not appear to be
somol ent or sleepy, . . . [and did not appear] . . . to be

suffering froman excessive anount of any certain nedication at
the tinme.” Additionally, the |law enforcenent officials who
interviewed Garcia Abrego testified that he showed no signs of
inpairnment at the tinme of the interview

Thereafter, U S. |aw enforcenent officials read Garcia
Abrego his Mranda rights in Spanish, and he signed a form
acknow edgi ng that he understood his rights. United States |aw

enforcenent officials then interviewed him Agent Hensl ey

allow it to be asserted initially outside the context
of custodial interrogation, with simlar future effect.

ld. at 182 n.3 (citations omtted); see also Goodw n v. Johnson,
132 F.3d 162, 180 n.14 (5th Gr. 1997).
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testified that Garcia Abrego nade a nunber of denials of
particul ar episodes of crimnal activity that were identical to
statenents that he nade to Hensley during the flight from
Monterrey to Mexico City.

At the suppression hearing, Dr. Coleman testified that an
overdose of Valiumwould be evidenced by signs of somol ence and
sl eepiness. He also testified that users of Valium devel op a
tol erance over tine and that a given dose of Valium may have
varying effects on a particular individual based on a nunber of
other factors, including the level of anxiety the individual is
experiencing at the tinme of adm nistration, his physical size,
and the route of admnistration. Garcia Abrego introduced expert
testinony fromDr. Ernest D. Lykissa that a first-tinme user who
received a 20-mlligramdose of Valiumwould be significantly
i npaired by the drug and that a person who took all of the
medi cation adm nistered to Garcia Abrego by Mexican doctors would
be “literally incapacitated.” However, Dr. Lykissa clarified
that a habitual user could withstand a much hi gher dosage of
Valiumthan a first-time user and that his concl usions regarding
the conbi ned effects of the drugs adm nistered to Garcia Abrego
wer e based on an assunption that he received all of the drugs at
one tine. Dr. Lykissa also testified that sone of the
hypertensi on nedi cation that Garcia Abrego recei ved woul d bl ock
his kidneys’ ability to elimnate Valiumfor a six-hour period.
Anot her expert, Dr. Goria Keraga, testified that Valiumtaken in
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conjunction with one of the nedications given to Garcia Abrego
coul d increase suggestibility. Dr. Keraga admtted that these
effects mght be different for a chronic user of Valium Agent
Hensl ey testified at the suppression hearing w thout objection
that Garcia Abrego had used Valiumon a daily basis for a nunber
of years prior to his arrest.?®

2. Adnmissibility

Garcia Abrego argues that his custodial statenent at the FB

office was the fruit of his initial un-Mrandi zed statenents to

Agent Hensley shortly after his arrest and was therefore

i nadm ssible at trial. He also argues that his custodi al
statenent at the FBI office was rendered i ndependently
involuntary by the fact that he was under the influence of drugs
that nmade hi m susceptible to | aw enforcenent officials’
solicitous interrogation. W reject both of these contentions.

a. Ef fect of prior un-Mrandi zed statenents

Garcia Abrego’s custodial statenent at the FBI office was
not rendered involuntary by the fact that he previously made un-
M randi zed statenents to Agent Hensley. Mranda nerely created a
prophylactic rule that establishes an irrebuttabl e presunption of

i nvol untariness with respect to statenents nade during custodi al

1 Additionally, at trial, Francisco Perez testified that
he purchased Valiumfor Garcia Abrego on a nunber of occasions
and that Garcia Abrego used Valiumon a daily basis fromat | east
1980 until 1993. Carlos Resendez testified that he al so
purchased Valium for Garcia Abrego on occasion and that Garcia
Abrego was accustoned to using Valium
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interrogation that are not preceded by M randa warnings. See

McNeil v. Wsconsin, 501 U S 171, 176 (1991). M randi zed

statenents nade subsequent to an un-M randi zed statenent are not

the illegal fruit of the prior statenment unless the prior

statenent was actually involuntary as opposed to nerely presuned

involuntary on the basis that it was given without the benefit of

M randa warni ngs. See Oegon v. Elstad, 470 U S 298, 310-11

(1985) (holding that, absent evidence that an unwarned statenent
was actually the product of police coercion, “a careful and

t horough adm ni stration of Mranda warnings serves to cure the
condition that rendered the unwarned statenent inadm ssible.”).
The record provides no indication that Garcia Abrego’s statenents
to Agent Hensley were involuntary. Therefore, these statenents
did not taint Garcia Abrego’'s later statenent at the FBI office.

b. Actual vol untariness

Garci a Abrego next argues that the drugs that Mexican
officials adm nistered to him coupled wth the solicitousness of
U S. law enforcenent officials, rendered his custodial statenent
involuntary. W disagree. Wen a defendant chall enges the
vol unt ari ness of a confession, the governnent nust prove its
vol unt ari ness by a preponderance of the evidence in order for the
confession to be adm ssible as substantive evidence at the

defendant’s crimnal trial. See Self v. Collins, 973 F.2d 1198,

1205 (5th Gr. 1992). Wile the ultimte determ nation of
voluntariness is a question of |aw reviewed de novo, this court
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must accept the factual concl usions underlying the district
court’s determ nation of voluntariness unless they are clearly

erroneous. See United States v. Restrepo, 994 F.2d 173, 183 (5th

Cr. 1993).
“A confession is voluntary if, under the totality of the
circunstances, the statenent is the product of the accused’s free

and rational choice.” United States v. Broussard, 80 F.3d 1025,

1033 (5th Gr.), cert. denied sub nom, 117 S. . 264 (1996).

“[Cloercive police activity is a necessary predicate to the
finding that a confession is not ‘voluntary’ within the neaning
of the Due Process C ause of the Fourteenth Anmendnent.” Col orado

v. Connelly, 479 U. S. 157, 167 (1986). However, “[a] defendant’s

mental condition still properly figures into the voluntariness
calculus. Police exploitation of the nental condition of a

suspect, using ‘subtle forns of psychol ogi cal persuasion,’ could

render a confession involuntary.” United States v. Rayner, 876
F.2d 383, 386-87 (5th Gr. 1989) (quoting Connelly, 479 U S. at
164).

The record contains anple evidence fromwhich the district
court could conclude that the drugs that Mexican authorities
adm nistered to Garcia Abrego did not inpair his nental capacity.
Dr. Coleman’s testinony that Garcia Abrego did not appear
i npai red and evi nced none of the synptons of a Valium overdose,
together with the testinony of the officers who interviewed
Garcia Abrego that he appeared in no way inpaired, provided an
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adequate basis for the district court’s conclusion that Garcia
Abrego’s nental capacity was not inpaired as a result of the
drugs that he had been adm nistered earlier in the day.

Addi tional ly, Agent Hensley’'s testinony that, during the
interview, Garcia Abrego nade many of the sane denials of
particul ar episodes of crimnal conduct that he had previously
made to Hensley during the trip fromMnterrey to Mexi co when no
Valiumwas in his systemindicates that the Valiuminjections had
not dim nished Garcia Abrego’s nental capacity. The district
court was presented with conflicting expert testinony regarding
the probable effect of Valiumand the other drugs adm nistered to
Garcia Abrego, and the court was free to nmake credibility

assessnents regarding the different expert witnesses. See United

States v. Ponce, 8 F.3d 989, 998 (5th Gr. 1993). Moreover, the

district court was free to accord great weight to the testinony
of those individuals who actually observed Garcia Abrego prior to
his interviewwth |law enforcenent authorities. Thus, we cannot
say that the district court’s determ nation that the nedication
that Garcia Abrego received did not render himnentally inpaired
at the time of his interviewwth | aw enforcenent officials was

clearly erroneous. ®

6 Garcia Abrego also clains that he “was particularly
susceptible to entreaties by U S. authorities” because he all eges
that he was m streated by Mexican authorities and feared their
return. The only evidence that the district court heard
i ndicating m streatnent by Mexican authorities consisted of
testi nony and out-of-court statenents from Garcia Abrego hinself,
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Mor eover, Garcia Abrego has denonstrated no overreachi ng by
| aw enforcenment officials, which, as noted earlier, is a
prerequisite to a determ nation that a confession is involuntary
for purposes of the Fourteenth Anendnent Due Process C ause. The
mere fact that |aw enforcenent agents were solicitous and
attenpted to create a favorable climte for confession did not

render Garcia Abrego’'s statenent involuntary. See United States

v. Barlow, 41 F.3d 935, 944 n.26 (5th Gr. 1994).' Garcia
Abrego contends that the solicitousness of |aw enforcenent
officials constituted an exploitation of his vul nerable nental
state. However, as indicated above, the district court had an
anpl e basis for concluding that Garcia Abrego did not possess a
vul nerabl e nental state capable of exploitation. Therefore, the
district court properly concluded that the governnent established
by a preponderance of the evidence the voluntariness of Garcia
Abrego’s statenent at the FBI office. The statenent was thus

adm ssi bl e as substantive evidence at Garcia Abrego’'s trial.

J. Validity of Garcia Abrego’ s Wi ver
of Hs Mranda R ghts

and the court was free to nmake a negative credibility assessnent
regarding this evidence. See Ponce, 8 F.3d at 998.

7 Additionally, although we have concl uded that the

district court’s factual determ nation that the drugs

adm nistered to Garcia Abrego had no del eterious effect on his
mental condition was not clearly erroneous, it is worth noting
that the district court found, on the basis of Agent Hensley’'s
testinony, that United States | aw enforcenent officials had no
i nvol venent in the adm nistration of drugs to Garcia Abrego.
This factual determ nation was not clearly erroneous.
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In an effort to attack the adm ssibility of his confession
froma slightly different angle, Garcia Abrego contends that he
did not validly waive his Mranda rights prior to his statenent
to |l aw enforcenent agents at the FBI office. A defendant’s

wai ver of his Mranda rights is only effective if the waiver is

know ngly, intelligently, and voluntarily nade. See Miran v.
Burdine, 475 U. S. 412, 421 (1986). As with the issue of the
vol untariness of a custodial confession, a district court’s
determ nation regarding the validity of a defendant’s wai ver of
his Mranda rights is a question of |aw revi ewed de novo, but
this court accepts the factual concl usions underlying the
district court’s |legal determ nation unless they are clearly

erroneous. See United States v. Flores, 63 F.3d 1342, 1363 (5th

Cr. 1995). Additionally, as with a challenge to the

vol unt ari ness of a confession, when the defendant chall enges the
validity of his waiver of his Mranda rights, the governnent
bears the burden of proving the validity of the waiver by a

preponderance of the evidence. See United States v. Hurtado, 905

F.2d 74, 76 (5th Gr. 1990).

Garci a Abrego does not dispute that the | aw enforcenent
officers who interviewed himread himhis Mranda rights in
Spani sh and that he stated to themthat he understood each of
these rights. However, he argues that his inpairnent fromthe
medi cation that he had received from Mexi can doctors, coupled
wth his |ack of education and experience with the U S. judicial
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system precluded a knowi ng and voluntary waiver. |n support of
his contention that the nmedication that he received precluded a
vol untary wai ver, Garcia Abrego points to essentially the sane
expert testinony to which he points in support of his contention
that his custodial statenent was involuntary.® For the sane
reasons outlined in Part Il11.1, supra, we conclude that the
district court had an adequate basis for concluding that the
medi cation that Garcia Abrego received did not render him
mentally inpaired at the tinme | aw enforcenent authorities read
himhis Mranda rights.

In further support of his contention that he could not
knowi ngly, intelligently, and voluntarily waive his Mranda
rights, Garcia Abrego points to the fact that he has only the
equi val ent of an eighth grade education. He also relies on the
district court’s statenent in connection with a hearing regarding
di squalification of counsel on the basis of conflicts of interest
that Garcia Abrego did not understand the conflicts issue and
“also [did] not have a rudinentary understanding of his
constitutional rights and of the judicial process that now
affects his future.” At the hearing that fornmed the basis of the
above statenent by the district court, Garcia Abrego di savowed

any prior experience with the United States judicial system At

8 |n addition, he points to Dr. Keraga's testinony that
she “[did not] inmagine” that he woul d have been able to
understand his Mranda rights.
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a |l ater hearing, however, Garcia Abrego admtted that he was
previously charged with a crimnal offense in the Southern
District of Texas, was represented by counsel, and pl eaded
guilty. This experience provided himw th sone exposure to the
U S judicial system Furthernore, Garcia Abrego cl ai ned that
hi s apparent | ack of understanding at the previous hearing
resulted fromthe fact that he could not hear properly and felt
poorly, and the court concluded that Garcia Abrego had firmy
grasped the conflicts issue. The court further concluded, based
upon its interactions with Garcia Abrego as well as the testinony
of law enforcenent officials regarding the answers that Garcia
Abrego provided in response to their questioning, that, at the
time he waived his Mranda rights, Garcia Abrego “was of keen
mnd, intelligent, able to understand what was transpiring and
was under no type of coercion or governnent oppression.” As
denonstrated above, the record contains anple evidence to support
t hese factual conclusions, and the district court could therefore
properly conclude that the governnment bore its burden of proving
by a preponderance of the evidence that Garcia Abrego know ngly,
intelligently, and voluntarily waived his Mranda rights.

K. Admssibility of Evidence Regarding the
Ef fects of Habitual Valium Use

69



Garcia Abrego contends that the district court erred in
admtting expert testinony at trial fromDr. Col eman!® that
habi tual use of Valiumwould dimnish the effect of the drug.
Li ke other evidentiary rulings, we review a district court’s

decision to admt expert testinony for an abuse of discretion.

See United States v. Giffith, 118 F.3d 318, 322-23 (5th Gr.
1997).

Garcia Abrego called Dr. Coleman as a witness. During
di rect exam nation, counsel for Garcia Abrego questioned Dr.
Col eman regardi ng his nedi cal exam nation of Garcia Abrego upon
his arrival in the United States and about the effects of a
nunber of the nedications that Mexican authorities had
adm nistered to him Counsel for Garcia Abrego and Dr. Col eman
engaged in the foll ow ng exchange regarding Dr. Col eman’s
know edge of Valium dependency:

Q Now, do you know anything at all, sir, about

Val i um habi tuation or Valium dependency? Have you

ever studied the subject in your particular area
of expertise?

A I n nedical school we did study the effect of
Val i um and ot her benzodi azepi nes.

Q But you wouldn’t hold out to be able to render an
expert opinion on that, | take it.

A No, not -- it really depends. As a physician who
uses these nedications on a daily basis, | have to

be know edgeabl e about those nedicati ons.

¥ In his brief, Garcia Abrego incorrectly refers to Dr.
Col eman as Dr. Lykissa, one of his own experts.
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But so far as know ng anythi ng about habituation
or dependency or holding out to be an expert,
woul d you or not hold yourself out to be an expert
in that area?

| don’t pretend to be an expert, but | do know
sonet hi ng about Valium situations, dependenci es.

Bei ng a physician, | have to.
Al right. | understand. | know sonething about
it, being a lawer. | have to. But neither of us

are experts.

| amnot certain what the -- qualifications are
needed to be an expert on this nedication.

Wul d you not represent yourself here in the court
as being an expert?

On that particular nedication, | don't pretend to
be an expert. But as a physician who prescribes
the nmedication, | certainly know quite a bit about

it.

On cross-exam nation, the governnent asked Dr. Col eman a

nunber of questions regarding his nedical education, training,

and experi ence.

medi cal

i nt er nal

school

Dr. Coleman testified that he graduated from

and subsequently received six years of training in

nmedi cine. He stated that he had pharnacol ogi cal

training in drugs that cause dependency and that he prescribed

drugs such as Valiumto patients on a daily basis. The

governnent then asked Dr. Col eman what effect a twenty-m |l igram

dose of Valium would have on a person who had used the drug on a

daily basis for eight to ten years. Garcia Abrego objected on

the ground that Dr. Coleman “ha[d] testified that he is not

qualified as an expert in that area of practice.” The district
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court overruled the objection on the ground that Dr. Col eman
“ha[d] practical experience . . . sufficient to give his
opinion.” Dr. Coleman then testified that “[s]onmeone who has
taken Valiumfor a long period of tinme, depending on the doses
whi ch he has been taking, . . . may have sone resistance to that
medi cation” and that such a person “oftentines can take dosages
whi ch are quite high and not manifest the typical synptons of
sedation of soneone who does not use this nedication.”

Garcia Abrego contends that the district court erred in
allowing Dr. Coleman to testify regarding the effects of habitua
Val i um use because he admtted during direct exam nation that he
was not an expert in the area of Valium dependency. However, Dr.
Coleman’s statenents to this effect establish nothing nore than
that Dr. Col eman nay have been unfamliar with the neani ng of
“expert” as a legal termof art. Gven Dr. Coleman’s testinony
regardi ng his nedical education and substantial experience in
prescribing Valium we cannot say that the district court abused
its discretion in concluding that Dr. Col eman possessed the
requi site “know edge, skill, experience, training, or education”
to testify conpetently regarding the effects of habitual Valium
use. See FeEbp. R Evip. 702.

Garcia Abrego al so contends that the governnent’s
hypot heti cal question regarding the effects of a 20-m I ligram
dose of Valiumon a person who has used the drug for many years
“I's not the type of hearsay reasonably relied upon by experts in
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[Dr. Coleman’s field]” and that Dr. Coleman’s answer to the
gquestion was therefore inadm ssible. This argunent borders on
the frivolous. The hypothetical question itself was obviously
not the basis of Dr. Coleman’s opinion. Hi's experience with

Val i um prescription and patient observation, along with his

medi cal training, formed the basis of his opinion. An expert may
testify in response to a hypothetical question containing facts
that have evidentiary support in the trial record. See, e.q.,

United States v. Levine, 80 F.3d 129, 135 (5th Gr.), cert.

denied, 117 S. . 83 (1996); 2 JoiN HENRY WGVORE, EVIDENCE 88 674,
679, 680 (Chadbourn rev. 1979). Garcia Abrego does not dispute
that the governnent presented testinony fromtwo of his
coconspirators--Franci sco Perez and Carl os Resendez--indicating
that Garcia Abrego had used Valium habitually for many years.
See note 15, supra. Thus, the district court properly all owed
Dr. Col eman to answer the hypothetical question posed by the
gover nnment .
L. Constitutionality of the Crimnal Forfeiture

Garcia Abrego contends that the district court violated the
Doubl e Jeopardy C ause because it based its order of crimnal
forfeiture on all of the counts for which the jury returned a
guilty verdict even though the district court dism ssed two of
t hose counts--conspiracy to possess marijuana and cocaine with

intent to distribute and conspiracy to inport cocai ne and
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marij uana--as | esser included offenses of conducting a CCE
Garcia Abrego relies on the Suprene Court’s recent holding in

Rut| edge v. United States, 517 U S. 292 (1996), that conspiracy

to distribute controlled substances is a |esser included offense
of the CCE offense. See id. at 307. He argues that, because he
was puni shed for conducting a CCE, he cannot al so be punished for
engagi ng in drug conspiracies. Because the anount that the
district court ordered himto forfeit was based upon his
engagenent in a CCE as well as his engagenent in a conspiracy to
possess narcotics with intent to distribute and a conspiracy to
inport narcotics, he argues that the forfeiture violates the
Doubl e Jeopardy O ause. Garcia Abrego’s argunent |acks nerit.
In addition to protecting against a second prosecution for
the sanme offense after acquittal or conviction, the Double
Jeopardy O ause “protects against nmultiple punishnments for the

sane offense.” Brown v. Ohio, 432 U S. 161, 165 (1977). The

prohi bition against nmultiple punishnments for the sane offense “is
designed to ensure that the sentencing discretion of courts is
confined to the [imts established by the legislature.” Chio v.

Johnson, 467 U. S. 493, 499 (1984); see also United States v.

Hal per, 490 U. S. 435, 450 (1989). 1In this case, the district
court ordered Garcia Abrego to forfeit an anobunt within the

limts established by Congress.
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Section 853(a) of Title 21 of the United States Code, which
defines property subject to crimnal forfeiture in connection
wth drug crinmes, provides as foll ows:

Any person convicted of a violation of this
subchapter or subchapter Il of this chapter [which
i nclude the drug conspiracies with which Garcia Abrego
was charged] punishable by inprisonnment for nore than
one year shall forfeit to the United States,
irrespective of any provision of State | aw -

(1) any property constituting, or derived from any
proceeds the person obtained, directly or indirectly,
as the result of such violation;

(2) any of the person’s property used, or intended to
be used, in any manner or part, to conmt, or to
facilitate the comm ssion of, such violation; and

(3) in the case of a person convicted of engaging in
a continuing crimnal enterprise in violation of
section 848 of this title, the person shall forfeit, in
addition to any property described in paragraph (1) or
(2), any of his interest in, clains against, and
property or contractual rights affording a source of
control over, the continuing crimnal enterprise.

21 U S. C. 8§ 853(a) (enphasis added). The above | anguage
i ndi cates that a defendant convicted of conducting a CCE nust
forfeit any property or contract rights affording control over

the crimnal enterprise in addition to the itens described in

paragraphs (1) and (2) of the provision, which a defendant
convicted of conspiracy to possess narcotics with intent to
distribute or conspiracy to inport narcotics would be forced to
forfeit. See id. To the extent that Garcia Abrego’ s
participation in drug conspiracies constituted |esser-included
of fenses of his participation in a CCE, the proceeds of the
conspiracies were necessarily proceeds of the CCE. Therefore,
the anount forfeitable as a result of the conspiracies is
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necessarily subsunmed in the anmount forfeitable as a result of the
CCE. The statute would have required the district court to order
Abrego to forfeit the sane anmount regardl ess of whether the court
consi dered the conspiracy counts. Because the anount that the
district court ordered Garcia Abrego to forfeit is wthin the
limts set by Congress, the crimnal forfeiture conports with the
Doubl e Jeopardy O ause.
M  Adm ssion of Evidence of Mirders

Garcia Abrego contends that the district court erred in
admtting evidence that he ordered a nunber of nurders. As noted
earlier, we review a district court’s evidentiary rulings for an

abuse of discretion. See United States v. Torres, 114 F. 3d 520,

525-26 (5th Gr.), cert. denied sub nom, 118 S. C. 316 (1997),

and cert. denied, 118 S. C. 316 (1997), and cert. denied sub

nom, 118 S. . 316 (1997).
Garcia Abrego first contends that evidence that he ordered a
nunmber of nurders was inadm ssible under Rule 404(b) of the

Federal Rul es of Evi dence?® because it constituted evidence of

20 Rul e 404(b) provides as foll ows:

O her crinmes, wongs, or acts. Evidence of other
crimes, wongs, or acts is not admssible to prove the
character of a person in order to show action in
conformty therewwth. It may, however, be adm ssible
for other purposes, such as proof of notive,
opportunity, intent, preparation, plan, know edge,
identity, or absence of m stake or accident, provided
t hat upon request by the accused, the prosecution in a
crimnal case shall provide reasonable notice in
advance of trial, or during trial if the court excuses
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ot her crinmes, wongs, or acts offered to prove his bad character
and action in conformty therewmth. He further conplains that he
did not receive the notice required by Rule 404(b) when the
prosecution intends to offer evidence of prior crinmes, wongs, or
ot her acts for purposes other than proving action in conformty
wi th bad character.

Adm ssion of the evidence did not violate Rule 404(b). In
order “to avoid the strictures of Rule 404(b) [regarding the
adm ssion of character evidence], all the governnent need do is
suggest a | ogical hypothesis of the rel evance of the evidence for
pur poses other than to denonstrate [the defendant’s] propensity

to act in a particular manner.” United States v. Krout, 66 F.3d

1420, 1431 (5th Gr. 1995). Moreover, “evidence of acts
commtted pursuant to a conspiracy and offered to prove the

def endant’ s nenbership or participation in the conspiracy are not
extrinsic evidence,” i.e. evidence of “other” acts, for purposes

of Rule 404(b). |I1d.; see also United States v. Mller, 116 F. 3d

641, 682 (2d Cr. 1997), petition for cert. filed, 66 US. LW __

(U.S. Jan. 26, 1998) (No. 97-7630), and petition for cert. filed,

66 U S. L W (U S. Feb. 26, 1998) (No. 97-8083). Acts

commtted in furtherance of the charged conspiracy are thensel ves

pretrial notice on good cause shown, of the general
nature of any such evidence it intends to introduce at
trial.

FED. R EviD. 404(b).
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part of the act charged. See MIller, 116 F.3d at 682. Thus,

evi dence of such acts constitutes intrinsic evidence--that is,

direct evidence of the charged conspiracy itself. See Mller,

116 F. 3d at 682; Krout, 66 F.3d at 1431.

The governnent suggested a |ogical hypothesis that all of
the murders about which it elicited testinony were conmtted in
furtherance of Garcia Abrego’s narcotics trafficking conspiracy.
The testinony regarding the nurders supports this hypothesis.
Specifically, Ricardo Garza testified that Garcia Abrego had
OGscar “El Profe” Lopez Aivares kill Casimro Espinoza in order
to elimnate drug trafficking conpetition in the Mtanoros area.
Franci sco Perez testified that Garcia Abrego told himthat he had
two Mexican officials killed because they were novi ng drugs
W t hout Garcia Abrego’s know edge or perm ssion. Perez al so
testified that Garcia Abrego told himthat he intended to have
two newspaper reporters killed because they were witing
newspaper articles exposing his drug trafficking activities.
Horace Vega testified that Medrano told himthat the group w shed
to have Lopez Aivares killed because he threatened to expose
hi gh-1evel nmenbers of the group to the U S. nedia. Al of this
testinony indicates that the killings at issue were in
furtherance of Garcia Abrego’s drug-trafficking enterprise.
Therefore, the evidence of Garcia Abrego’s involvenent in the
mur ders was not inadm ssible under Rule 404(b)’s prohibition on
“[e] vidence of other crinmes, wongs, or acts . . . [offered] to
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show action in conformty therewwth.” FeD. R EviD. 404(b).

| ndeed, it was not evidence of “other crines, wongs, or acts” at
all. Thus, Rule 404(b) did not require that the governnent
provide Garcia Abrego with advance notice of its intent to offer
t he evi dence.

Garcia Abrego also contends that allow ng wtnesses to
testify regarding his involvenent in nmurders violated Rule 403 of
t he Federal Rules of Evidence.? He argues that the danger of
unfair prejudice created by such testinony substantially
out wei ghed any probative value it m ght have because the evidence
was not pertinent to the charged drug and noney | aundering
of fenses. Garcia Abrego argues that the danger of unfair
prejudi ce was exacerbated by the fact that the governnent offered
no direct evidence that any killings actually occurred, but
rather relied strictly upon hearsay statenents.

Adm ssion of the evidence did not violate Rule 403.
“Testinony presented by the governnent wll invariably be
prejudicial to a crimnal defendant. But Rule 403 only excl udes

evidence that would be unfairly prejudicial to the defendant.”

2l Rul e 403 provides as foll ows:

Al t hough rel evant, evidence may be excluded if its
probative value is substantially outwei ghed by the
danger of unfair prejudice, confusion of the issues, or
m sl eading the jury, or by considerations of undue

del ay, waste of tine, or needl ess presentation of

cunul ative evi dence.

FED. R EwviD. 403.
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United States v. Townsend, 31 F.3d 262, 270 (5th Cr. 1994).

Because Rul e 403 operates to exclude rel evant evidence,

application of the rule must be cautious and sparing.’” United

States v. Pace, 10 F.3d 1106, 1115-16 (5th Cr. 1993) (quoting

United States v. MRae, 593 F.2d 700, 707 (5th G r. 1979)). The

acts of violence to which the evidence at issue here related were
integral parts of the conspiracies and the CCE with which Garcia
Abrego was charged. The fact that the evidence offered by the
gover nnent consisted only of out-of-court statenents acconpani ed
by no physical evidence of murder nerely goes to the wei ght of
the evidence rather than its adm ssibility.?? W therefore
conclude that the district court did not abuse its discretion in
admtting testinony regarding Garcia Abrego’s involvenent in
murders. See Mller, 116 F.3d at 682 (holding that the district
court did not abuse its discretion in admtting evidence of
uncharged nurders commtted in furtherance of the charged

narcoti cs conspiracy).

22 Garcia Abrego does not contest on appeal the district
court’s determnation that Rule 802's general prohibition on the
adm ssi on of hearsay evidence did not bar the adm ssion of the
statenents on the ground that they all constituted adm ssions by
a party-opponent. See FED. R EwviD. 801(d)(2) (defining
statenents of a party and statenents of a party’s coconspirator
made during and in furtherance of the conspiracy as nonhearsay
when such statenents are offered agai nst the party).
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N. Admssibility of Foreign Financial Records
In support of its contention that Garcia Abrego derived

substantial revenue fromhis drug trafficking activities, the
governnent offered foreign bank records pertaining to
approximately $30 million that it contended was transferred from
Mexico to the United States, deposited in bank accounts in
McAl | en, Texas, and then funnel ed through the American Express
Conpany to accounts in Switzerland and the Cayman | sl ands.
Garcia Abrego |levels a nunber of attacks at the district court’s
adm ssion of these records. Specifically, he argues that
adm ssion of the records violated 18 U . S.C. § 3505, the
Confrontation C ause, and several of the Federal Rules of
Evi dence. W address each of these argunents in turn.

1. Secti on 3505

Garcia Abrego initially challenges the admssibility of the
forei gn bank records under 18 U S. C. 8§ 3505. Section 3505
provides in relevant part as foll ows:

(a)(1) In acrimnal proceeding in a court of the
United States, a foreign record of regularly conducted
activity, or a copy of such record, shall not be
excl uded as evidence by the hearsay rule if a foreign
certification® attests that--

(A) such record was made, at or near the tine of
the occurrence of the matters set forth, by (or

28 Subsection (c) of the statute defines a foreign
certification as “a witten declaration nade and signed in a
foreign country by the custodian of a foreign record of regularly
conducted activity or another qualified person that, if falsely
made, woul d subject the maker to crimnal penalty under the | aws
of that country.” 18 U.S.C. 8§ 3505(c)(2).
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frominformation transmtted by) a person with
know edge of those matters;
(B) such record was kept in the course of a
regul arly conducted business activity;
(© the business activity made such a record as
a regular practice; and
(D) if such record is not the original, such
record is a duplicate of the original
unl ess the source of information or the nethod or
circunstances of preparation indicate |ack of
t rust wort hi ness.
(2) A foreign certification under this section shal
aut henticate such record or duplicate.
(b) At the arraignnment or as soon after the
arrai gnnent as practicable, a party intending to offer
in evidence under this section a foreign record of
regul arly conducted activity shall provide witten
notice of that intention to each other party. A notion
opposi ng adm ssion in evidence of such record shall be
made by the opposing party and determ ned by the court
before trial. Failure by a party to file such notion
before trial shall constitute a waiver of objection to
such record or duplicate, but the court for cause shown
may grant relief fromthe waiver.

18 U.S. C. § 3505.

Garcia Abrego contends that the governnent failed to conply
with the notice requirenment contained in 8§ 3505(b) because it did
not provide notice of its intention to introduce the foreign
records until over six nonths after his indictnent? even though
t he governnent had been in possession of the records in
connection with another prosecution for approximtely two

years.?® @Grcia Abrego thus argues that the governnment did not

24 Garcia Abrego was arraigned on February 6, 1996. The
governnment gave notice that it intended to introduce the records
on August 15, 1996.

2> @Garcia Abrego also conplains that the docunents were not
acconpani ed by a proper certification as required by
8§ 3505(a)(1). He argues without further explanation that the
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provi de notice “as soon after the arrai gnnment as practicable,” as
required by the statute and that the records were therefore
i nadm ssi bl e under § 3505. |d.

As the district court observed, the governnent “certainly
[did] not act[] with diligence in giving [the] notice” required
by 8§ 3505(b). However, we conclude that this lack of diligence
did not render the records inadm ssible under the statute. The
pl ai n | anguage of 8§ 3505 does not make conpliance wth the notice
requi renent a prerequisite to the admssibility of evidence under
the statute. First, subsection (a) of 8 3505, which establishes
the requirenents for adm ssibility under the section, makes no
reference to subsection (b), which establishes the notice
requi renent. This would indicate that conpliance with the notice
requi renent is not a precondition of adm ssibility. Subsection
(b) also contains a requirenent that the party opposing adm ssion
of a foreign record under 8§ 3505 nust object before trial or
ot herwi se wai ve the objection. This would indicate that the
provi sions of subsection (b) are neant to facilitate pretrial

determ nations of the adm ssibility of foreign records under

certifications were inproper because they were nmade in connection
wi th another crimnal case. However, the matters that the
statute requires that the certification address mrror the four
requi renents for rendering a normal business record adm ssible
under the business records exception to the hearsay rule, none of
whi ch are case-specific. Conpare 13 U S.C. § 3505(a)(1) wth

FED. R Evip. 803(6). Garcia Abrego advances no argunent as to
why the required contents of the certification would be any
different in this case than in the previous one. W therefore
reject this argunent.
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8§ 3505 rather than establish prerequisites to adm ssibility under
the statute. The legislative history of § 3505 bears out this
concl usi on.

The House Report on the bill that ultinmately becane 8§ 3505
states that “[t]he purpose of the legislation is to nake foreign-
kept business records nore readily adm ssible into evidence in
crimnal trials in United States courts.” H R Rep. No. 98-907

at 2 (1984), reprinted in 1984 U S.C.C A N 3578, 3578. This

general statenent of 8 3505's purpose indicates that the
procedural requirenents of subsection (b) are designed to
facilitate the adm ssion of foreign business records rather than
serve as an inpedinent to their admssibility. Furthernore, the
House Report goes on to state the foll ow ng:

Subsection (b) of section 3505 is intended to pronote
the resolution before trial of questions concerning the
adm ssibility of foreign business records. Subsection
(b) requires that the party intending to offer the
forei gn business record provide witten notification of
that intention to all other parties to the case. Any
objection to the adm ssibility of the foreign record
must be made in witing and filed with the court before
trial, and the court nust decide the notion before
trial. Failure of a party to raise an objection before
trial constitutes a waiver of the objection. The
court, for good cause shown, however, can grant relief
fromthe waiver.

ld. at 6, reprinted in 1984 U S.C.C. A N 3578, 3582 (enphasis

added). This passage indicates that the primry purpose of
subsection (b) is to force parties opposing the adm ssion of
forei gn business records to | odge their objections before trial
so that questions of adm ssibility may be resolved at an early
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stage. A requirenent of early notice of a party’s intention to
of fer such records is a necessary concomtant to a pretrial
determnation of their admssibility. Wthout sufficient
pretrial notice of a party’'s intention to offer foreign business
records, it would certainly be unfair to conclude that the party
opposi ng the adm ssion of such records has wai ved his or her
objections to the admssibility of the records by failing to
assert thempretrial. However, were we to conclude that a
failure to give tinely notice of an intent to offer foreign
records under 8 3505 bars adm ssion of the records pursuant to
the statute, we would flout 8 3505's purpose by turning a

requi renent intended to facilitate the adm ssion of foreign

busi ness records into a procedural barrier inpeding their

adm ssion. The statute’s legislative history indicates that

Congress wi shed to “pronote” pretrial resolution of evidentiary
di sputes regarding foreign business records, not to require such
resolution. 1d.

Section 3505 “was not intended to add technical roadbl ocks

to the adm ssion of foreign records, but, rather, to streanline

the adm ssion of such records.” United States v. Strickland, 935

F.2d 822, 831 (7th Gr. 1991). The governnent provided Garcia
Abrego with notice of its intention to offer the foreign records
twenty-si x days before the suppression hearing at which the
district court made the initial determ nation of their

adm ssibility and forty-eight days prior to their adm ssion into
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evidence at his trial. Garcia Abrego never requested nore tine
to investigate the reliability or authenticity of the records and
does not now conplain that he was in any way prejudiced by the
timng of the governnent’s notice.?® W therefore conclude that
the district court did not abuse its discretion in holding that
the foreign bank records were adm ssi bl e under 8§ 3505. %

2. Confrontati on C ause

Garci a Abrego next argues that adm ssion of the foreign
records violated his rights under the Confrontation C ause
because he was unable to cross exam ne the custodi an of the
records. He argues that, unlike ordinary donestic business
records, foreign records do not occupy a well-rooted exception to

the hearsay rule and | ack adequate indicia of reliability to be

26 W& express no opinion as to whether a show ng of
prejudice resulting fromuntinely notice of an intent to offer
foreign records could elimnate § 3505 as a potential pathway for
adm ssibility of foreign business records.

2l Garcia Abrego also argues that the records were
i nadm ssi bl e because sone of themwere inconplete. He argues
that this fact calls into question the integrity and validity of
the records, particularly in light of the fact that sonme of the
m ssing records were avail able in connection with the previous
trial but were unavailable in connection with this one. Garcia
Abrego’s claimagain | acks nerit. He does not argue that the
i nconpl eteness of the records was |likely to confuse the jury, nor
that the inconpl eteness of the records rendered themirrel evant.
The district court could properly conclude that the
i nconpl eteness of any of the records went to their evidentiary
wei ght rather than their adm ssibility. Therefore, the district
court did not abuse its discretion in admtting the records on
the ground that they were inconplete.
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adm ssi ble without violating the Confrontation C ause. W
di sagr ee.

The adm ssion of the foreign business records does not
violate the Confrontation Clause so long as the records “bear[]

adequate indicia of reliability.” Ghio v. Roberts, 448 U. S. 56,

66 (1980); see also United States v. Isnpbila, 100 F. 3d 380, 391

(5th Gr. 1996), cert. denied sub nom, 117 S. . 1712 (1997),

and cert. denied sub. nom 117 S. C. 1858 (1997); Shernman v.

Scott, 62 F.3d 136, 140 (5th G r. 1995).% “Evidence is
considered reliable if it falls within a firmy rooted hearsay
exception or is otherw se supported by a show ng of
particul ari zed guarantees of trustworthiness.” Isnoila, 100 F. 3d
at 391-92. “[E]vidence possessing ‘particul arized guarant ees of
trustworthiness’ nust be at |east as reliable as evidence
admtted under a firmy rooted hearsay exception . . .[and] nust

simlarly be so trustworthy that adversarial testing would add

2 |In Roberts, the Suprene Court stated, “when a hearsay
declarant is not present for cross-examnation at trial, the
Confrontation C ause normally requires a showing that he is
unavai l able. Even then, his statenent is admssible only if it
bears adequate ‘indicia of reliability.’”” Roberts, 448 U S. at
66. In Wite v. Illinois, 502 U S 346 (1992), the Court
clarified that “Roberts stands for the proposition that
unavailability analysis is a necessary part of the Confrontation
Cl ause inquiry only when the chall enged out-of-court statenents
were made in the course of a judicial proceeding.” 1d. at 354;
see also Isnoila, 100 F.3d at 391; Sherman, 62 F.3d at 140.
Because the foreign bank records at issue here do not constitute
“statenents . . . made in the course of a judicial proceeding,”
their adm ssibility does not hinge upon the presence of the
makers of the records to testify at Garcia Abrego’s trial or a
show ng of their unavailability.
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little toits reliability.” 1ldaho v. Wight, 497 U S. 805, 821

(1990); see also Sherman, 62 F.3d at 140. W believe that

foreign records adm ssible under 8 3505 satisfy these criteria.
The legislative history of § 3505 indicates that Congress

adopted the statute in part based upon its view that foreign

busi ness records acconpani ed by the certification required by the

statute possess an “inherent trustworthiness.” H R Rer. No 98-

907, at 2 (1984), reprinted in 1984 U S.C.C. A N 3578, 3580.

Furt hernore, the House Report discussing 8 3505 indicates that

t he | anguage i n subsection (a) establishing the required contents
of the foreign certification “is derived fromRule 803(6) of the
Federal Rules of Evidence,” which establishes the business
records exception to Rule 802's general exclusion of hearsay, and
should therefore “be interpreted in the sanme nmanner as the
conparabl e | anguage in Rule 803(6) is interpreted.” [d. at 5,

reprinted in 1984 U S.C.C. A.N. 3578, 3581. “The busi ness records

exception is a firnmy rooted hearsay exception.” |Isnpbila, 100
F.3d at 392. Thus, to the extent that § 3505 largely mrrors the
busi ness records exception, we are confident that records

adm ssi bl e under the statute are “at |least as reliable as
evidence admtted under a firmy rooted hearsay exception.”
Wight, 497 U S at 821. Qur conclusion is bolstered by the fact
that the statute requires district courts to exclude records

ot herwi se satisfying its requirenents if “the source of
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information or the nethod or circunstances of preparation
indicate lack of trustworthiness.” 18 U S.C. 8§ 3505(a)(1).

I n concluding that adm ssion of records under 8§ 3505 does
not violate a defendant’s rights under the Confrontation C ause,
we join a nunber of other circuits that have addressed the issue.

In United States v. MIler, 830 F.2d 1073, 1078 (9th Cr. 1987),

the NNnth GCrcuit rejected a Confrontation C ause challenge to
the adm ssion of foreign bank records under 8 3505. In doing so,
the court expressed the follow ng rational e:

Banks depend on keepi ng accurate records and

al t hough, as we all know, they err occasionally, their
records are anong the nost comon type of business
record routinely used in our courts. The novelty of
the statute is to admt the records w thout
confrontation by the defendant with the recordkeepers.
No notive is suggested that woul d | ead bank officials
to change, distort, or manipulate the records at issue
here. The recordkeepers have, under crimnal penalties
in their own countries, asserted that the records are
records kept in the course of business. Exam nation of
t he recordkeepers by counsel for [the defendant] could
not reasonably be expected to establish anything nore
or less than that. |If the records were in fact
i naccurate, it was within [the defendant’s] power to
depose the recordkeepers and challenge the records.

. As applied in [the defendant’s] case to admt
forelgn bank records kept in the course of business,
section 3505 is constitutional.

ld. at 1077-78. O her circuits have reached sim |l ar concl usions,

and we now do the sane. See United States v. Ross, 33 F.3d 1507,

1517 (11th G r. 1994) (holding that adm ssion of foreign records
pursuant to 8 3505 did not violate the defendant’s rights under

the Confrontation Cause); United States v. Sturman, 951 F.2d

1466, 1490 (6th Gr. 1991) (sane). The district court’s
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adm ssion of foreign bank records pursuant to § 3505 did not
violate Garcia Abrego’s rights under the Confrontation C ause.

3. Federal Rul es of Evidence

Garcia Abrego asserts a nunber of challenges to the

adm ssibility of the foreign bank records under the Federal Rules
of Evidence. First, Garcia Abrego challenges the rel evance of
the evidence on the ground that nothing linked himto the bank
accounts to which the docunents related. However, one of the
accounts described in the record was opened in the nane of Maria
del Carnmen Adivella.?® Grcia Abrego concedes that this is his
wife's nane.® Furthernore, the other accounts listed Ricardo
Aguirre as a beneficiary. Francisco Perez testified that, while
Garcia Abrego was in hiding in Chicago, he told Perez that he had

instructed Aguirre to nove $25 mllion from Monterrey to the

2 @Garcia Abrego points out that Aivella was renoved as a
beneficial owner fromthis account a few days after it was
opened. At nost, this is a fact properly considered by the jury
in determning the weight to give the records regarding this
account in determ ning whether the funds in the account were
traceable to Garcia Abrego. It does not indicate that the
records relating to the account are irrelevant. See FED. R EVID.
401 ("' Rel evant evidence’ neans evidence having any tendency to
make the exi stence of any fact that is of consequence to the
determ nation of the action nore probable or |ess probable than
it would be without the evidence.” (enphasis added)); cf. Rhodes
v. Quiberson Ol Tools, 75 F.3d 989, 998 n.2 (5th Cr. 1996) (en
banc) (Emlio M Garza, J., concurring) (“[T]he standard of
rel evancy under Rule 401 is intentionally much easier to satisfy
. . . than the standard for sufficiency of the evidence .

7).

30 Additionally, public records of a land transaction
introduced at trial listed Garcia Abrego’s wife as Maria del
Carnmen Aivella de Garci a.
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United States. Perez testified that he nmet with Aguirre in
Brownsville and that Aguirre told himthat he was noving Garcia
Abrego’s noney through the United States to the Caynman | sl ands.
The funds in the Swiss and Cayman |slands accounts were traceable
to accounts in MAlIlen, Texas owned by the Casa de Canbi o Nuevo
Leon and the Casa de Canbi o Col on, two exchange houses | ocated in
Monterrey. All of this evidence provided anple basis for the
district court to conclude that the foreign bank records had sone
tendency to make the fact that Garcia Abrego had derived
substantial income fromthe sale of narcotics, an el enent
necessary to support his conviction for conducting a CCE, nore
probable than it would be in the absence of the records. This is
all that is necessary to render the evidence legally relevant.
See FED. R EviD. 401. The foreign records were also plainly
relevant to the noney | aundering conspiracy count because they
evi denced financial transactions of |arge suns of noney that the
jury could reasonably concl ude constituted proceeds fromthe sale
of narcoti cs.

Garcia next contends, w thout any supporting | egal analysis,
t hat adm ssion of the foreign records violated Rule 403 of the
Federal Rules of Evidence. Because Garcia Abrego has not
denonstrated that the probative value of the records was
“substantially outwei ghed by the danger of unfair prejudice,
confusion of the issues, or msleading the jury, or by
consi derations of undue delay, waste of tinme, or needless
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presentation of cumul ative evidence,” this argunent |acks nerit.
FED. R EwviD. 403.

Garci a Abrego next contends, w thout explanation, that
adm ssion of the records violated Rule 404(b) of the Federal
Rul es of Evidence. This argunent also |acks nerit. As
denonstrated above, the foreign records constituted intrinsic
evi dence that Garcia Abrego engaged in a CCE and a noney
| aundering conspiracy rather than extrinsic evidence of other
crimes, wongs, or acts offered to prove Garcia Abrego’ s bad
character and his propensity to act in conformty therewth.
Accordi ngly, adm ssion of the financial records did not violate

Rul e 404(b). See United States v. Davis, 19 F. 3d 166, 171 (5th

Cir. 1994).

Finally, Garcia Abrego contends that adm ssion of the
foreign bank records violated Rule 802, which generally precludes
the adm ssion of hearsay. See FED. R Evib. 802. This argunent
ignores the fact that § 3505 creates an exception to Rule 802.
See 18 U.S.C. 8§ 3505 (providing that foreign records neeting its
criteria “shall not be excluded as evidence by the hearsay
rule”); Sturman, 951 F.2d at 1490 (“Section 3505 establishes an
exception to the hearsay rule for foreign business docunents.”).
Rul e 802 thus could not operate to preclude adm ssion of the

forei gn bank records.
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V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court’s

j udgnent of conviction and sentence.
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