IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20167

EXPANSI ON PLUS | NCORPORATED,
Pl ai ntiff-Appellant,

vVer sus
BROWN- FORVAN CORPORATI ON;
NABANCO MERCHANT SERVI CES CORPORATI ON;
FI RST FI NANCI AL BANK;
NATI ONAL BANCARD CORPORATI ON' S;
RANDCLPH HUTTO,
LOUI SE F ADANS;
THOVAS J HOLMES, JR ;
HOVES FAM LY LI M TED PARTNERSHI P,
Def endant s- Appel | ees.
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BROAN FORVAN CORPORATI ON,
Pl ai ntiff-Appellee,

ver sus

EXPANSI ON PLUS | NCORPORATED; ET AL
Def endant s,

EXPANSI ON PLUS | NCORPORATED,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

January 12, 1998

Bef ore H GE@ NBOTHAM and STEWART, Circuit Judges, and WALTER,
District Judge.

H G3 NBOTHAM Circuit Judge:

“District Judge of the Western District of Louisiana, sitting
by desi gnati on.



This case requires us to determne the obligations of the
parties not to disclose information about the subject matter of
their agreenent. Based on our examnation of the parties’
negoti ati ons and the docunents evi dencing their agreenent, we hold
that at the relevant tinme, Brown-Forman did not owe EPI a duty not

to disclose. The judgnent of the district court is AFFI RVED

I

Expansion Plus, Inc., developed a credit card “data capture”
and “paper processing” program After inplenmenting the Programon
a small scale, EPI sought a national expansion. EPI contacted
Br own- For man about working together to pronote the Program The
two conpani es conducted negotiations during which EPI disclosed
confidential information to Brown-Forman. Both parties recognized
the confidential nature of the information disclosed. These
initial negotiations led to a Master Agreenent, executed in 1987.
The Master Agreenent contained a non-disclosure provision under
whi ch Brown- For man agreed not to disclose any information relating
to the Program and to advise its enployees of the nondi scl osure
obligation it owed EPI. See R 148, Tab 4. This provision
expressly stated that the obligation not to disclose was to renain
ineffect until three years after the term nation or expiration of
the agreenent for any reason whatsoever. |d.

In 1988, the parties executed a new contract. Under the 1988
Agreenent, EPI transferred and assi gned to Brown-Forman “all of its

rights, title and interest in and to the Progrant and Brown- For man



agreed “to accept the right to control, inplenent, and pronote the
Program” R 148, Tab 11. The 1988 Agreenent expressly stated
that it was for a term of five years. It also contained an
integration clause stating “[t]his agreenent contains the entire
agreenent of the parties relating to the subject matter hereof and
supersedes any prior agreenents and representations relating to
such subject matter that are not set forth herein.” [|d. The 1988
Agreenent did not contain any non-disclosure provisions. EPI
received up front a $225, 000 consulting fee and approxi mately $1.8
mllion over the termof the contract fromits percentage of the
transaction fees that Brown-Forman received fromthe Program |d.

I n Septenber 1993, the 1988 Agreenent expired by its own terns
and Brown-Forman sold the Program to NaBanco Merchant Services
Cor poration, First Financial Bank, and Nati onal Bancard Corporation
for nore than $31 mllion. At the tinme of the sale, EPI was a
shel |l conpany with few assets. Mre than six nonths after the sale
to NaBanco, EPI wote Brown-Fornman contending for the first tine
that the 1988 Agreenent was a marketing and consulting contract;
that it did not transfer ownership of the Program from EPI to
Brown- Forman. After receivingthis letter, Brown-Forman fil ed suit
in the Western District of Kentucky seeking a declaration of the
parties’ rights under the 1988 Agreenent. EPI then filed suit in
a Texas state court alleging that by the sale to NaBanco, Brown-
Forman converted EPI’ s property, m sappropriatedits trade secrets,
breached their confidential relationship, andtortiouslyinterfered

wth EPI’s contracts. EPI abjured any claim for breach of



contract. Brown- Forman renoved EPI's case to the United States
District Court for the Southern District of Texas. Utimtely, the
Kent ucky and Texas suits were consol i dated.

EPI noved for partial sunmary judgnment seeking a declaration
that the 1988 Agreenent transferred to Brown-Forman only alimted
interest for alimted duration. Brown-Forman filed a cross notion
for sunmary judgnent on all of EPI's clains. A nmgistrate judge
recommended granting Brown-Forman’s notion. The district court
accepted the recomendation in part, entering an order denying
EPI'’s notion for partial summary judgnent, granting sumrary
judgnent for Brown-Forman on EPI'’s tortious interference of
contract and conversion clains and deferring its ruling on EPI’'s
breach of confidential relationship and m sappropriation of trade
secrets clains until the magistrate nmade additional findings in
response to EPI’'s objections to the nagistrate’s recomendati on.

After considering EPI’s new argunents, the nagistrate again
recomended granting summary judgnent in favor of Brown-Forman on
EPI’s remaining clains. After a de novo review, the district court
adopt ed the magi strate’s nenoranda and recomrendati ons and granted
summary judgnent against EPI on its breach of confidential
relationship and m sappropriation of trade secrets clains. EPI
appeals the dismssal of its conversion, breach of confidential
relationshi p, and m sappropriation of trade secrets clainms. This

court has jurisdiction under 28 U S. C. § 1291.



|1

Though the parties and the trial court have devoted nuch
attention to whether EPI's clainms sound in contract or tort, we
need not enter this fray. At oral argunent, EPI conceded, and
properly so, that for any of its clainms to prevail, Brown-Forman
must have owed it a duty not to disclose confidential information
at the tinme Brown-Forman sold the Program to NaBanco. We turn
first to this issue.

The district court ruled that EPI failed to present evidence
of a duty of Brown-Forman not to disclose information about the

Programat the tine of sale. W reviewthis ruling de novo. Nornan

v. Apache Corp., 19 F. 3d 1017, 1023 (5th Cr. 1994).

A confidential relationship may arise “‘where one person
trusts in and relies upon anot her, whether the relationis a noral,

social, donestic, or nerely personal one.”” Cim Truck & Tractor

v.Navistar Int’l Transp. Corp., 823 S.W2d 591, 594 (Tex. 1992)

(quoting Fitz-Gerald v. Hull, 237 S.W2d 256, 261 (Tex. 1951)).

Trusting another or enjoying a cordial relationship of [|ong
duration is not enough to establish a confidential relationship.
Id. at 594-95. In order to determne the nature of the
rel ati onship between EPI and Brown-Forman at the tinme of sale, we
| ook to the contracts they executed in the course of their dealings

with each other. See Norman, 19 F.3d at 1023- 24.

Their agreenents convince us that at the tine of the sale to
NaBanco, Brown- Forman had no duty not to disclose i nformation about

the Program The 1988 Agreenent nmanifested their entire agreenent



and termnated the 1987 Master Agreenent. The absence of a
nondi scl osure provision in the 1988 Agreenent is significant. In
1987, the parties bargained for confidentiality to last for three
years after their agreenent was termnated for any reason. The
1988 Agreenent addressed nothing on this score. Assunmng the 1988
Agreenent did not abrogate the nondi scl osure provision of the 1987
Agreenent, the best case for EPI, the nondisclosure obligation
remained in effect only wuntil 1991, three years after its
termnation. |In 1993, Brown-Forman was free to sell the Programas
it did not owe EPI any duty of confidentiality at that tine.

EPI’ s assertions to the contrary are unpersuasive. EPI places
great weight on the fact that during their negotiations Brown-
Forman recognized the confidential nature of the information
surrounding the Program This observation is of no nonent. W
agree that at one tine Brown-Forman owed EPI a duty of
confidentiality. The parties defined that duty by their contract
and it expired prior to 1993. The suggestion that a comon | aw
duty of confidentiality with open-ended limts of duration and
scope was untouched by the witten agreenents of the parties nmakes
no sense. It would cut the heart from the carefully crafted
bar gai n.

Simlarly, Brown-Forman’s treatnent of the Program as
confidential after the 1988 Agreenent does not affect our
concl usi on. First, Brown-Forman was arguably bound by the
confidentiality provision in the 1987 Master Agreenent. That

provi si on precl uded Brown- Forman fromdi scl osi ng i nformati on about



the Program until 1991 and required it to advise its enployees
about the confidential obligation it owed EPI. Second, any
representations Brown-Forman nade to third parties about the
confidential nature of the Programdid not affect its nondi sclosure
obligation. There is no evidence in the record that Brown-Forman’s
performance denonstrated its intent to alter the deal struck in
1988. Any subjective trust of EPI that Brown-Fornman woul d not
disclose the Program after 1991 is not enough to create a

confidential relationship. Crim Truck & Tractor, 823 S.W2d at

595. “The objective intent of the parties controls, and absent an
allegation of anbiguity in the contract’s |anguage, the contract
alone wll generally be deened to express the intent of the
parties.” Norman, 19 F.3d at 1024.

EPI’s reliance on this court’s holding in Metallurgical |ndus.

Inc., v. Fourteck, Inc., 790 F.2d 1195 (5th Gr. 1986) is m spl aced

as well. In Fourteck, we held that the trial court erred in not
admtting into evidence past agreenents between the parties which
were relevant to whether a confidential relationship existed
between them 1d. at 1206-07. Unli ke Fourteck, the trial court
here exam ned the prior agreenents between EPI and Brown- Forman to
determ ne the nature of their relationship. The parties’ bargai ned
for the terns of a confidential relationship and that bargain
provided that it expired no |later than 1991.
The judgnent of the district court is AFFI RVED



