United States Court of Appeals,
Fifth Grcuit.
No. 97-20195.

KMART CORPORATI ON AND BUI LDERS SQUARE, INC., Plaintiffs-
Appel | ant s,

V.
Mark J. ARONDS, et al., Defendants,

Mark J. Aronds; The Network Group; Sanco Realty I|nvestnents
Inc.; Southwest Appliances |Incorporated; Conn Appliances Inc.;
Carroll W Conn, Jr.; Planet Devel opnent Inc.; Laverne D. Hensen
a/k/a Logan d/b/a Core Properties; Ceoffrey CGould, d/b/a KLM
Property WManagenent; Bayway Land G oup; Bayway Land Corp.;
Sharon A Biles; Jo L. Marr; Marilyn Tadl a; Mauri ce Aronds;
Sandra L. Aronds; M chael J. Garzoni; Centre Managenent Inc.;
Fal con Interests Realty Corp., d/b/a Falcon Goup; Kyle D. Tauch;
Arnold C Tauch; M. Storage Inc.; 12610 Bellaire One Ltd.;
12610 Bellaire One Inc.; K Realty Corp; K Realty One, Ltd.; K
Realty Two Corp.; K Realty Two, Ltd.; K Realty Three Corp.; K
Realty Three, Ltd.; West hei ner Square One, Inc.; West hei nmer
Square One, Ltd., Defendants-Appell ees.

Sept. 25, 1997.

Appeal from the United States District Court for the Southern
District of Texas.

Before DUHE and BARKSDALE, Circuit Judges, and COBB! District
Judge.

DUHE, Circuit Judge:

Petitioners-Appellants Kmart Corporation and Buil ders Squar e,
I nc. appeal the district court's order staying this civil RICOsuit
agai nst Respondent - Appell ee Mark J. Aronds, et al. pending the
resolution of related crimnal matters. W are wthout
jurisdiction to hear Kmart's appeal and so dismss it, and deny

mandamnus.

District Judge of the Eastern District of Texas, sitting by
desi gnati on.



BACKGROUND

Appel lants Kmart Corp. and Builders Square, Inc. ("Kmart")
filed acivil RRCO suit against Mark J. Aronds ("Aronds"), a Texas
real estate salesman, Mchael J. Garzoni ("Garzoni"), an attorney
and fornmer Kmart in-house real estate representative, and others
(collectively "defendants") for allegedly defrauding Kmart and
Buil ders Square in at |east fourteen transactions in eight
different states. Kmart contends that the Defendants engaged in a
series of self-interested real estate transactions, undisclosed
comm ssion paynents, enbezzling and noney | aundering, and other
Rl CO and pendent state |aw cl ains.

Several nonths after Kmart filed its first anended conpl ai nt,
Aronds and Garzoni were indicted in the Eastern District of
M chi gan for one of the transactions Knmart conpl ai ned of. A second
indictment followed a nonth later namng Garzoni and two ot her
defendants. Two days later, the SECfiled a civil suit for insider
tradi ng agai nst Aronds and Garzoni .

Bef ore di scovery began, Aronds? noved to stay discovery based
on the parallel crimnal proceedi ngs. Another unindicted defendant
joined in the notion. Most of the remaining defendants did not

joinin the notion or file their own notion. Garzoni and the two

2Here, Aronds includes Aronds individually and d/b/a M.
St orage, The Network G oup, Inc., Sanco Realty Investnents, Inc.,
Sout hwest Appliances, Inc., Planet Developnent, Inc., Maurice
Aronds, Sandra L. Aronds a/k/a Foote, Bayway Land G oup, Bayway
Land Corp., Sharon A Biles, Jo L. Marr, Marilyn Tadla, Centre
Managenent, Inc., 12610 Bellaire One, Ltd., 12610 Bellaire One,
I nc.



ot her indicted defendants filed separate notions for protection.?

In response to Aronds' notion, Kmart admtted that the
indicted defendants may have Fifth Amendnent concerns. The
uni ndi cted defendants, Kmart argues, had no basis to assert their
Fi fth Amendnent privil ege against civil discovery because they were
unindicted. Kmart went on to contend that granting the stay would
threaten the |oss of key evidence because: 1) Kmart needed to
depose several key third-party witnesses who were over seventy
and/or in poor health; 2) certain defendants had destroyed and
were continuing to destroy critical evidence; 3) certain bank
transactions in issue were nore than five years old and their
docunent ati on was subject to destruction under state and federa
law, 4) other third-party docunents could be | ost under different
corporate retention policies; and 5) there was no docunent
retention order in place. Kmart sought a hearing on the notion to
stay discovery. It also asked the court to conduct an in canera
revi ew of evidence that the defendants had destroyed docunents t hat
wer e responsive to outstandi ng di scovery requests.

The district court granted Aronds' notion to stay discovery
agai nst all the defendants pending the resolution of United States
v. Aronds and United States v. Garzoni. The court did not hold a
hearing or conduct an in canera exam nation. The order provided
t hat :

[Dliscovery in this case should be stayed as to al

3The district court dismssed this notion together with all
ot her pending notions after it granted Aronds' notion to stay.
Kmart appeals only the propriety of the stay order.
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Def endants, but only until resolution of United States v.

Aronds... and United States v. Garzoni .. .Accordingly the

Court ORDERS that the case i s STAYED pendi ng the resol uti on of

the related crimnal matters.
Several days later, the district court dism ssed without prejudice
all pending notions. Kmart noved for reconsideration which was
denied. The district court issued a subsequent order canceling its
scheduling order. |In deference to the judge's order, a district
judge in the Eastern District of Mssouri stayed discovery in a
simlar suit in his court.

ANALYSI S
JURI SDI CTl ON

To establish appellate jurisdiction, Kmart must show either
that the stay order is "final" within the neaning of 28 U.S.C. §
1291 or that the order falls within a recogni zed exception to the
finality doctrine. |If the order does not cone within an exception
to the finality doctrine, then Kmart asks this court to treat its
nmotion as a petition for nmandanus.
A. FINALITY

Generally, 28 US. C. 8§ 1291 grants courts of appeal
jurisdiction only over final judgnents of district courts. Kmart
concedes that the stay order is not final, but |looks to two
exceptions to finality to obtain appellate jurisdiction. Those
exceptions are: 1) the death knell or "effectively out of court"
doctrine stated in Idlewi | d Bon Voyage Li quor Corp. v. Epstein, 370
UusS 713, 82 S C. 1294, 8 L.Ed.2d 794 (1962); and 2) the

practical finality doctrine under Gllespie v. United States Steel



Corp., 379 U.S. 148, 85 S.Ct. 308, 13 L.Ed.2d 199 (1964).*

The death knell or "effectively out of court"” doctrine as
stated in ldlewld states that a case is final when it 1is
effectively out of court. The Suprene Court, however, |imted the
death knell exception in Mses H Cone Memi| Hosp. v. Mercury
Const., 460 U.S. 1, 10 n. 11, 103 S.C. 927, 934 n. 11, 74 L.Ed. 2d
765 (1983). The Court held that Idlewld 's reasoning was |imted
to abstention or simlar doctrines where all or an essential part
of the federal suit goes to a state forum |d.

Further, this Court has stated that while it liberally
construed the death knell exception in the past, it could no | onger
do so because the exception was limted to cases where the stay
requires all or essentially all of the suit to be litigated in
state court. See U. S. v. Garner, 749 F.2d 281, 288 (5th Cr.1985);
see al so Kershaw v. Shalala, 9 F.3d 11, 14 (5th G r.1993). Here,
the federal suit remains in federal court so the exception is not
appl i cabl e. W find, therefore, the death knell exception
unavai | abl e.

As for the practical finality exception stated in G|l espie
v. United States Steel Corp., 379 U S 148, 85 S . C. 308, 13
L.Ed.2d 199 (1964), the Suprene Court refused to extend the

exception beyond the unique facts of G 1l espie holding that doing

‘Kmart does not address the collateral order doctrine under
Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 69 S. . 1221,
93 L.Ed. 1528 (1949), so we do not discuss the applicability of
this exception. See Cinel v. Connick, 15 F.3d 1338, 1345 (5th
Cir.1994) (stating that a party who inadequately briefs an issue
wai ves the claim.



so would strip 8 1291 of all significance. Coopers and Lybrand v.
Li vesay, 437 U. S. 463, 477 n. 30, 98 S.C. 2454, 2462 n. 30, 57
L. Ed.2d 351 (1978)(noting that G llespie concerned a marginally
final order disposing of an unsettled issue of nationa
significance and that review of the issue "unquestionably
i npl emented the sane policy Congress sought to pronote in 8§
1292(b)"). Furthernmore, this Court no |onger recognizes the
exception. See Newpark Shipbuil ding and Repair, Inc. v. Roundtree,
723 F.2d 399 (5th Gr.1984) (stating that pragmatic finality is in
fundanental conflict with the purpose of the finality rule) and
Sherri A D v. Kirby, 975 F.2d 193, 202 n. 12 (5th Cr.1992)
(calling practical finality nore chinerical than real). Thus, we
hold that there is no jurisdiction under the practical finality
excepti on.
B. WRI'T OF MANDAMUS
Kmart argues in the alternative that we should treat the

appeal as a petition for a wit of nmnandanus.

28 U.S.C. 8 1651(a) states:

The Suprenme Court and all courts established by an Act of

Congress may issue all wits necessary or appropriate in aid

of their respective jurisdictions and agreeable to the usages

and principles of |aw
A wit of mandanmus is an extraordinary renedy. Gul f stream
Aer ospace Corp. v. Mayacanas Corp., 485 U S 271, 289, 108 S.Ct
1133, 1143-44, 99 L. Ed.2d 296 (1988). Traditionally, an appellate
court used the wit, both at common |law and in the federal courts,
to aid jurisdiction either in confining an inferior court to its

prescribed jurisdiction or in conpelling that court to exerciseits
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authority when it has a duty to do so. WII v. Calvert Fire Ins.,
437 U. S. 655, 661, 98 S. Ct. 2552, 2556, 57 L.Ed.2d 504 (1978). The
party requesting mandamus has the burden of proving a "clear and
i ndi sputable” right to the wit. Bankers Life and Cas. Co. .
Hol l and, 346 U. S. 379, 384, 74 S.C. 145, 148-49, 98 L.Ed. 106
(1953). In WIIl, the Suprene Court refused to i ssue a wit because
Cal vert remained free, as the state case progressed, to reurge the
district court to reconsider its decision to defer. There deferral
was not the equivalent of dismssal. Id. at 665, 98 S.Ct. at 2558.
The Court went on to hold that if a matter is within the district
court's discretion, the litigant's right to a particular result
cannot be "clear and indisputable.” 1d. at 666, 98 S.Ct. at 2559.
While the WIIl decisionis aplurality opinion, the Court confirmed
WIl 's reasoning by citing it in a later majority opinion. See
Allied Chemcal Corp. v. Daiflon, Inc., 449 U S. 33, 36, 101 S. C.
188, 190-91, 66 L.Ed.2d 193 (1980).

Here, like the WII| case, the district court is free to
revisit its decision. More inportantly, the district court's
decision to stay is within its discretion. Mayo v. Tri-Bell

| ndus., 787 F.2d 1007, 1012 (5th Cr.1986). As a result, Kmart
does not have the required "clear and indisputable” right to the
wit.
CONCLUSI ON
It may have been wiser for the district court to have held a
hearing and conducted an in canera review of evidence that

docunents had been destroyed, but we |ack appellate jurisdiction



and the very high mandanus threshold is not net.

APPEAL DI SM SSED, MANDAMJUS DENI ED.



