REVI SED, July 23, 1998

UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20252

AMAEST SAVI NGS ASSCOCI ATI ON, a Texas state savings and | oan
associ ation, and HSA MORTGAGE COVPANY,

Pl aintiffs-Appellants,
VERSUS
STATEW DE CAPI TAL, | NC., GAYLE SCHRODER, CLAY STONE,

MELVI N PONERS, JCE LONG and GORDON BEYERLEI N,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of Texas

July 10, 1998
Before POLI TZ, Chief Judge, and DAVIS and DUHE, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Appel  ants Amwest Savings Association (“Amest”) and HSA
Mort gage Conpany (“HSA’) appeal from the district court’s “take
not hi ng” judgnment agai nst them For the reasons set out bel ow, we
affirmthe judgnent of the district court.

| .
In 1988, Amnest entered into an agreenent to purchase the

assets of eleven failed savings and |oan associations from the



Federal Savings and Loan | nsurance Corporation (“FSLIC).! At that
time, as a result of the failure of nunerous savings and | oans,
FSLIC s insurance fund contained insufficient nonies to cover
i nsured deposits. In order to generate revenue, the Federal Hone
Loan Bank Board took over the portfolios of insolvent savings and
| oans associ ations and sold those portfolios to | arger savings and
| oan associ ati ons such as Amnest.

In connection with Ammest’s purchase of the assets of the
failed savings and |oans, Amwest and FSLIC entered into an
“Assi stance Agreenent.”? Under the Assistance Agreenent, Amnest
was to |iquidate unprofitable assets and nanage profitable assets,
sharing revenues with the FDI C Amnest was al so guaranteed to
recover the book val ue of certain “covered” assets upon the sal e of
such assets. Thus, if Ammest sold a “covered” asset for |ess than
its book value, the FDI C would pay Amnest the difference between
the asset’s purchase price and its book value. |If Ammest sold a
“covered” asset for nore than its book val ue, Amwest would split
the profit with the FDI C under a fornula set out in the Assistance
Agr eenent .

BancHone was one of the insolvent institutions whose assets

were purchased by Ammest. HSA, A-1l, Inc., and A-1 Mbile Hones,

. The assets were actually purchased by Nud ney Savi ngs,
which | ater changed its nane to Amnest.

2 FSLI C was di ssol ved by the Financial Institutions Reform
Recovery, and Enforcenent Act (“FIRREA’) whi ch was passed i n August
1989. The Federal Deposit |Insurance Corporation (“FDI C') succeeded
FSLIC as a party to the Assistance Agreenent after FlIRREA was
passed. For sinplicity, this opinionwll hereinafter refer to the
federal regulator involved as the FDI C
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Inc. (collectively, the “Mbile Hone Subsidiaries”) were wholly-
owned subsidiaries of BancHone and were anong BancHone' s assets
that were purchased by Amnest. The nobile honme assets of the
Mobi | e Home Subsidiaries were determned to have a book val ue of
$250 mllion.

Amnest hired defendant Clay Stone to manage the Mbile Hone
Subsi di ari es. Bet ween OCctober 1988 and Decenber 1989, Stone
operated the Mobil e Honme Subsidiaries at aloss. Amwest decided to
i qui date the assets of the Mbile Hone Subsidiaries, and the FDI C
approved its decision. |In Decenber 1989, Amwest began taking bids
on the nobile hone assets, eventually accepting the bid of
def endant Statew de Capital, Inc. (“Statew de”).

The parties agreed that there would be nore than one closing
due to the conplexity of the transaction. The first closing took
pl ace on June 12, 1990. On that date, the parties signed an asset
purchase agreenent. The second cl osing took place on August 31,
1990. At this closing, a dispute arose concerning $14 nmillion in
loans in HSA's portfolio that HSA sold in md-August wthout
Statewi de’ s know edge. Statewi de clainmed that under the asset
purchase agreenent Statew de was to purchase all of the loans in
HSA' s portfolio and demanded a “credit” towards the purchase price
of the remaining loans in the portfolio as sone share of the profit
fromthe sale of the loans. The dispute was resol ved when Amwest
offered Statewide a final closing price of $71,239,094 on the
remai ning | oans, which reflected a $5.6 mllion credit towards the

original purchase price of those | oans. St at ewi de accepted



Amnest’s offer and wired the funds to close the deal. Later,
Amnest discovered that it had made a $2,852,722 math error in
cal cul ating the anmount of the credit, and had thereby i nadvertently
issued Statewide a $2.8 million “double” credit. Amvest denmanded
i medi ate repaynment of $2.8 mllion, but Statewide refused to
conply. The final closing occurred on Septenber 30, 1990.

On Decenber 19, 1990, Amwest and HSA (col l ectively, “Ammest”)
filed suit agai nst Statew de, Stone, Gordon Beyerl ein, then-general
counsel of HSA, and three principals of Statewde -- Gyle
Schroder, Melvin Powers, and Joe Long, alleging that they had
conspired to mani pul ate the bidding process in Statew de' s favor
and to ensure that Statew de woul d obtain the nobile home assets at
| ess than fair market value. Ammest also alleged that Stone had
engaged i n expense account abuse by obtaining reinbursenent for
personal expenses. In addition, Ammest sought recovery from
Statewi de of the $2.8 million “double” credit.

Prior to the subm ssion of the case to the jury, the court
granted judgnent as a matter of law in favor of Statew de on
Amnest’ s claimfor the recovery of the $2.8 m|1ion “double” credit
and in favor of Stone on Amnest’s expense account abuse claim On
July 6, 1995, after a five-week trial, the jury found in favor of
Amnest on each of its clainms. Specifically, the jury found that
St one and Beyerl ei n had nade several m srepresentations, including
m srepresentati ons concerning the fair market value of the nobile
home assets, and that Stone and Beyerlein had breached their

respective fiduciary duties to Ammest and HSA. The jury al so found



that Stone, Beyerlein and the other defendants had conspired to
varying degrees to commt fraud and breach of fiduciary duty.
Finally, the jury found that Statew de had breached the asset
purchase agreenent in a nunber of respects. The upshot of
def endants’ collective wongdoing was to effectively |ower the
purchase price of the nobile hone assets, thereby increasing the
anount that the FDI C paid Ammest to nake up the difference between
t he book val ue of the assets and the anmount that Ammest received
for them

The jury awarded Amwest approximately $22 million in
conpensatory damages and $16.5 nmillion in punitive damages.
Def endants subsequently filed renewed notions for judgnent as a
matter of law, or, in the alternative, for a newtrial. On Apri
2, 1996, the district court granted defendants’ renewed notions for
judgnent as a matter of law on the ground that Amaest had not
suffered any damages because it had been fully conpensated by the
FDIC for the losses it sustained as a result of defendants’
conduct . Nearly a year later, the district court conditionally
grant ed defendants’ notions for a newtrial on grounds that Amwest
had engaged in pre-trial msconduct and that certain jury
instructions were fatally defective. On February 25, 1997, the
court entered a “take nothing” judgnent agai nst Amnest.

On appeal, Amnest argues that the district court erred in
granting defendants’ renewed notions for judgnent as a matter of
law and in conditionally granting defendants’ notions for a new

trial. Amnest also argues that the district court erred in



granting Statewide’'s notion for judgnent as a matter of |aw on
Amnest’ s claimfor recovery of the $2.8 m|lion “double” credit and
on Stone’s notion for judgnent as a matter of |law on Ammest’s
expense account abuse cl aim

.

The district court granted defendants’ renewed notions for
judgnent as a matter of law in favor of defendants on the ground
that Ammest had not suffered any danages. W agree that Amwest
failed to show that it suffered any damages as a result of
def endants’ wongdoing wth respect to the purchase price of the
nobi | e hone assets.® The book val ue of the nobil e hone assets was
$250 m I lion dollars. Al though Amnest received | ess fromStatew de
than it would have if not for defendants’ wongdoing, the FD C
fully conpensated Amnest for its loss when it nade up the
di fference between the purchase price of the assets and their book
value.*  The district court noted that °

On appeal, Amnest presents several theories under which it
contends it is entitled to the damages awarded by the jury.

First, Ammest argues that it was obligated under the

Assi st ance Agreenent to pursue clains that would m nim ze | osses to

3 We recogni ze that defendants maintain that the evidence
is insufficient to support the jury's verdict.

4 The district court noted that Ammest received

approximately $108 mllion from Statewi de and that the FDI C paid
Amnest approximately $142 mllion. At oral argument, the parties
stated that Ammest in effect received approximately $115 mllion
from Statew de. In any event, the FDIC nmade up the difference
bet ween the anmount Amnest received for the assets and their book
val ue.



the FDIC. Al though Amnest elicited testinony froman FDIC of ficer
t hat Amnest was obligated under the Assistance Agreenent to pursue
the type of clains at issue here and tender any recovery to the
FDIC, Amnest fails to cite any provision in this 113-page docunent
t hat aut horizes Ammest to pursue such clainms. Section 7(b) of the
Agreenent requires Amwest to pursue “Related C ai ns” and provides
that suns recovered fromsuch clains shall be credited to Speci al
Reserve Account |, an account established to effect the provisions
of the Assistance Agreenent. “Related Clains” are defined as those
clains which may result in a recovery by Ammest and which are
related to clainms for which the FDIC is obligated to indemify
Amnest under 8 7 of the Agreenent. Pursuant to 8§ 7 of the
Agreenent, the FDIC is required to indemify Amwest for only two
types of clains: 1) those “based upon a liability, contract or
action or failure to act or a status or capacity of any ACQUI RED
ASSOCIATION . . . which is asserted against [Amest]”; and 2)
certain actions brought by a party other than Ammest to chall enge
or set aside a transaction or the Agreenent. Ammest’s “purchase
price” clains are not related to either of these two types of
cl ai ms.

Second, Ammest argues that the FDIC ratified this lawsuit in
aJuly 12, 1991 letter agreenent prior to Ammest’s final subm ssion
for reinbursenent in February 1992. The July 12, 1991 letter
agreenent apparently provides for the parties to share in any
recovery from this action. Even if the FDIC “ratified” this

lawsuit by entering into such an agreenent, however, its



ratification is nmeaningless. The fact remains that the FDIC fully
and unconditionally reinbursed Amvest prior to trial and that
Amnest therefore was unable to show damages as to its “purchase
price” clainms. Thus, any agreenent between the parties as to any
recovery on such clains is of no consequence because Ammest had no
damages to recover.

Third, Ammest argues that it is entitled to the danages
awar ded by the jury under the coll ateral source rule. Under Texas
| aw, nedical insurance, disability insurance, and other forns of
protection purchased by a plaintiff, as well as gifts received by
aplaintiff, are easily identifiable as i ndependent sources subj ect
to the collateral source rule. See Lee-Wight, Inc. v. Hall, 903
S.W2d 868, 874 (Tex. C. App. 1992). The Restatenent (Second) of
Torts also identifies insurance policies, enploynent benefits,
gratuities, and social |egislation benefits as types of benefits as
to which the collateral source rule applies. See Rest at enent
(Second) of Torts 8§ 920A cnt. c. The rationale underlying the
collateral source ruleis that a plaintiff should not be forced to
transfer to a wongdoer a benefit that the plaintiff has received
either as a gift or as a result of foresight and planning, as by
purchasi ng i nsurance or bargaining for enploynent benefits. See
id. cmt. b.

Amnest has not cited and we are not aware of any controlling
authority that has expanded the collateral source rule to cover
sources ot her than those enunerated above. Amwest argues, however,

that the Assistance Agreenent is analogous to an insurance policy



inthat it provided protection against the risk that Amwest woul d
recover | ess than the book val ue of the “covered” assets. Although
this argunent has sone superficial appeal, we are not persuaded.
The FDI C indeed guaranteed Amwest the book value of “covered”
assets upon the sale of such assets; however, the FDI C was al so
entitled to split the profit if Ammest sold a “covered” asset for
greater than book value. Amwest points to no evidence that the
consideration for the FDIC s guarantee was sone portion of the
price that Ammest paid for the “covered” assets rather than the
FDIC s right to participate in any profits realized from Ammest’s
sal e of such assets. Because Amwest has not shown that it paid a
“premunt for the FDIC s guarantee, its insurance policy anal ogy
fails. Accordingly, we conclude that the FDI C s reinbursenent
under the Assistance Agreenent is not a collateral source within
the nmeani ng of the collateral source rule.

Fourth, Amnest argues that it is entitled to the damages
awar ded under the doctrine of subrogation. Amaest contends that
upon rei nbursenent the FDI C becane subrogated to Amnest’ s “purchase
price” clainms and that the FDI C aut horized Ammest to pursue those
claims on its behalf. Even if Amnest were correct that the FDIC
becane subrogated to its cl ai ns, however, Ammvest does not cite any
provision in the Assistance Agreenent that authorizes Ammest to
pursue any of the FDIC s clains on its behalf. And contrary to
Amnest’ s assertion, there is nothing in the July 12, 1991 letter
agreenent that provides such authorization.

Finally, Ammest argues that it is entitled to the damages



awar ded under FSLIC v. Reeves, 816 F.2d 130 (4th Cr. 1987). I n
Reeves, FSLIC entered into an agreenent with a savings and | oan
associ ation, Metropolitan, toindemify Metropolitan for all | osses
attributable to a nerger that FSLIC facilitated between
Metropolitan and another savings and |oan association, County
Federal . |n exchange, Metropolitan agreed to assign, upon request,
certain clains of County Federal, and to credit to a special
reserve account any recovery on such clains. After obtaining such
an assignnent, FSLIC filed suit against the former officers and
directors of County Federal. The defendants argued that FSLIC
| acked standing to pursue the clains against them because
Metropolitan had not suffered any injury and thus had no cause of
action for |osses suffered by County Federal prior to the nerger.

The court held that FSLIC could pursue the clainms at issue
because the only reason Metropolitan had not suffered any injury
was that FSLIC had agreed to i ndemmify Metropolitan in exchange for
an assignnent of the clains at issue. As the court recogni zed t hat
Metropolitan had not suffered any injury, however, Reeves provides
no basis for upholding the jury' s damages award i n favor of Amest.

Amnest recites a litany of horrors that will ensue if the
district court’s judgnent in favor of defendants is allowed to

stand. We do not agree that affirmng the judgnent of the district

court will, as Ammest clainms, “underm ne the interests of taxpaying
citizens,” “reward wongdoers in every case in which the FD C
entered into an assistance agreenent,” or allow “tortfeasors
against failed banks or their successors . . . [to] weak havoc
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upon these institutions without any fear of legal reprisal.” The
FDI C coul d have sought subrogation of Ammest’s clains or sought an
assignnment of such <clainse to recoup the |osses caused by
def endants. For reasons best known to the FDIC, it chose not to do
so.

Havi ng concl uded that Amwmest did not showthat it suffered any
damages and having disposed of Ammest’s argunents that it is
entitled to the damages awarded by the jury,® we affirm the
district court’s judgnent in favor of defendants on Amaest’s
“purchase price” clains.

L1,

Prior to the subm ssion of the case to the jury, the district
court granted judgnent as a matter of law in favor of Statew de on
Amnest’ s claimfor the recovery of the $2.8 m | 1lion “double” credit
it inadvertently issued to Statewide in resolution of the dispute
bet ween t he parties concerning Statew de’ s purchase of the loans in
HSA's portfolio.” The court held that because Statew de was not
involved in the calculation of the credit, Ammest’s math error was
a “unilateral mstake” which did not entitle Amwest to relief.

As the district court recogni zed, a unilateral m stake is not
a ground for reformation of an agreenent. See RGS, Cardox

Recovery, Inc. v. Dorchester Enhanced Recovery Co., 700 S. W 2d 635,

6 Under Texas |aw, which applies in this case, punitive
damages are not recoverable absent recovery of conpensatory
damages. See Federal Express Corp. v. Dutschmann, 846 S. W 2d 282,
284 (Tex. 1993).

! Apparently, Ammest was not reinbursed by the FDIC for the
$2.8 mllion “double” credit.
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640 (Tex. Ct. App. 1985). Amwest does not attenpt to chall enge the
district court’s conclusion that it commtted a unil ateral m stake.
Rat her, it argues, correctly, that a unilateral m stake acconpani ed
by fraud by the other party will warrant reformation. See id.

The jury found that Stone fraudul ently i nduced Amwest to i ssue
a $2.8 mllion credit and that Statew de conspired with Stone to
fraudul ently i nduce Amwest to do so. Amwest’s $2.8 mllion math
error was nmade in connection with the issuance of that credit.

Statewi de contends that there is no evidence to support the
jury’s finding that Stone fraudul ently i nduced Ammest to issue the
credit. Inits April 2, 1996 ruling, the district court indicated
that it tended to agree. Al t hough Amnest alleges that Stone
m srepresented that Statewide was entitled to the credit, Amnest
does not point to any evidence that shows that Statew de was not
entitled to the credit as sone share of the profit fromthe sal e of
the $14 mllion in loans in HSA's portfolio that HSA sold w t hout
St at ewi de’ s knowl edge and that Statew de believed it had contracted
to purchase. Accordingly, we conclude that Amnest is not entitled
to relief fromits unilateral mstake on the ground that it was
acconpani ed by fraud.

Amnest’s reliance on Community Miutual Ins. Co. v. Owen, 804
S.W2d 602 (Tex. Ct. App. 1991) to otherwi se support its position
that it is entitled to recover the “double” credit is m splaced.
In Omen, an insurance conpany issued paynent for an insured s
hospital expenses to both the insured and the hospital. The

i nsured deposited the paynent issued to himinto his bank account
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and did not pay the hospital. The court held that the insurance
conpany was entitled to recovery of the paynent to the insured
because the i nsurance conpany had made t he paynent under a m st ake
of fact and the insured had not materially changed his position in
reliance on the paynent. 1d. at 605.

Unli ke the doubl e paynent in Oamen, the double credit in this
case was nmade pursuant to an agreenent between the parties in
resolution of a dispute. The parties disagreed not only as to
whet her Statew de was entitled to a credit, but also as to certain
ot her issues that would affect the anmount of the credit. Amnest
eventually relented and agreed to issue Statewde a credit.
Statewi de points to evidence that, after Ammvest agreed to give
Statewi de a credit, Amest cal cul ated the anount of the credit and
offered Statew de a closing price based on that credit. Statew de
accepted Amwest’'s offer and wired the funds to close the deal.
Amnest, on the other hand, does not point to any evidence that the
parties agreed on the nethodology for calculating the credit. As
Statewi de played no part in the calculation of the credit and
cl osed the deal once Ammest offered a closing price based on the
credit, it cannot be said that, like the insured in Omven, Statew de
did not materially change its position in reliance on the credit.
Accordingly, we affirmthe district court’s judgnent in favor of
St at ewt de.

| V.
The district court also granted Stone’ s notion for judgnent as

a matter of law on Ammest’s claimthat Stone breached his fiduciary
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duty to HSA by using his expense account to obtain rei nbursenent
for personal expenses from HSA funds.® Amwest argues that in
ruling in favor of Stone, the district court erroneously shifted
the burden of proof to Amnest. According to Ammest, when a
fiduciary relationship exists between parties, equity requires that
the fiduciary establish the fairness of a transaction with the
principal. Amwest contends that because Stone failed to di scharge
this burden, the district court should have ruled in its favor.

Amnest relies on two Texas cases in support of its argunent.
In Texas Bank and Trust Co. v. Mdore, 595 S.W2d 502 (Tex. 1980),
the nephew of an elderly wonman caused her to transfer certain
property to him before her death. The court concluded that the
nephew was the aunt’s fiduciary and, as a result, a presunption
arose that any gift fromthe aunt, the principal, to the nephew,
the fiduciary, was unfair and invalid. 1d. at 506.

In Archer v. Giffith, 390 S.W2d 735 (Tex. 1964), an attorney
obtained a deed to real property fromhis client as conpensation
for representing her in a divorce case. The court held that
because of the fiduciary nature of the attorney-client relationship
in existence at the tinme of the conveyance, a presunption of
unfairness or invalidity attached to the transaction. 1d. at 739.

W do not agree that Mwore and Archer support Amwest’s

contention that Stone bore the burden of proof on Amwest’ s expense

8 The court orally granted Stone’s notion on July 3, 1995
during a charging conference. Although the court stated that it
woul d i ssue a witten opinion on the notion, none was forthcom ng.
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account abuse claim Both cases held that fiduciaries who engaged
in “transactions” with their principals were required to prove the
fairness of those transactions. Neither suggests that anytine a
fiduciary is accused of wongdoing he or she bears the burden of
provi ng otherw se. Stone’s alleged reinbursenent of personal
expenses was a msappropriation of corporate funds, not a
“transaction” in which he engaged with HSA. Accordingly, Amwest
bore the burden of proof on its expense account abuse claim See
Lenons v. Davis, 306 S.W2d 224, 227 (Tex. C. App. 1957) (hol ding
that principal bore burden of establishing fiduciary’ s m suse or
waste of funds). W therefore affirmthe district court’s ruling
in favor of Stone.
V.
For the reasons set out above, the judgnent of the district

court 1s AFFI RVED
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