REVI SED, February 27, 1998

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20294

ST. PAUL RElI NSURANCE COVPANY, LTD.,
Pl ai ntiff-Appellant,
vVer sus
LARRY GREENBERG,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

February 10, 1998

Before DAVIS, W ENER and PARKER, Circuit Judges.
WENER, Circuit Judge:

In this declaratory judgnent action, Plaintiff-Appellant
St. Paul Rei nsurance Conpany, Ltd. (St. Paul) appeals the district
court’s grant of Defendant-Appellee Larry Geenberg’'s notion to
dismss for lack of subject matter jurisdiction, finding that St.
Paul s conplaint failed to satisfy the anmpunt in controversy
requi renent for diversity jurisdiction under 28 U S. C § 1332
After reviewwng the record and the argunents of counsel, and
applying the applicable law, we conclude that the district court
erred in dismssing the action. Accordingly, we reverse and

r emand.



| .
FACTS AND PROCEEDI NGS
I n August 1995, Greenberg purchased a honeowner’s policy from
St. Paul. In March 1996, the hone covered by that policy was
destroyed by arson. After Geenberg filed a sworn proof of loss in
July 1996 in the amount of $35,000 — the policy’'s limts of

coverage — St. Paul denied coverage. It asserted, inter alia

that (1) Geenberg had increased the risk of hazard, (2) the
property was vacant for nore than thirty days prior to the fire,
and (3) Geenberg had m srepresented material facts concerning the
property.

On Septenber 20, 1996, Greenberg s counsel wote to St. Pau
demandi ng that it acknow edge coverage under the policy within ten
days or Greenberg would file suit seeking “all damages available to
hi m under the various common |aws or statutes relative to this
case.” On Cctober 10, 1996, G eenberg’ s attorney wote again,
demandi ng coverage and stating, “Qoviously, if we file suit, we
w Il seek additional damages including any penalties and interest
to which M. G eenberg may be entitled.”

A week |ater St. Paul filed a conplaint for declaratory relief
in federal district court. St. Paul pleaded the follow ng facts in
its conplaint:

1.01 Plaintiff, St. Paul Reinsurance Conpany, Ltd., is a

foreign corporation, incorporated and having its
princi pal place of business in London, Engl and.

1.02 Defendant, Larry Geenberg, is a citizen of Texas.

2.01 The jurisdiction of this Court is based on diversity of
citizenship pursuant to 28 U S.C. § 1332. This is a
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civil action in which the matter in controversy exceeds
t he sum of $50, 000. 00, exclusive of interest and costs.

I n response, Greenberg filed a Rule 12(b)(1) notion to dism ss
for lack of subject matter jurisdiction, arguing that he was
seeking only $45,500 in the aggregate, conprising the $35, 000
policy limts and attorney’s fees not to exceed $10,500,! so that
St. Paul’s claimdid not neet the anount in controversy requirenent
of § 1332.2 Included with Greenberg’s Rule 12(b) notion was his
counterclaimfor that anount. While G eenberg’ s notion to di sm ss
was pending in federal court, he filed a petition in state court
requesting the $35,000 limts of the policy plus $10,500 in
attorney’s fees and alleging that St. Paul violated the Texas
Deceptive Trade Practices Act (DTPA)2 and the Texas | nsurance Code.

The district court granted G- eenberg’ s notion, dismssing St.
Paul s conplaint for declaratory relief. In its order, the court
expl ai ned:

The plaintiff cannot bring a suit for declaratory relief

on a claim that does not exceed $50,000 and create

federal jurisdiction by stating all of the possible

clains for relief that a defendant may bring. There is
nothing in the plaintiff’s counterclaim that suggests

Attorney’s fees for a valid claimfor breach of an insurance
contract are recoverable pursuant to Tex. Cv. Prac. & Rem Code
Ann. 8§ 38.001(8) (West 1997). In addition, Tex. Ins. Code Ann
art. 21.21 § 16(b) (1) (West Supp. 1997), Tex. Ins. Code Ann. art.
21.55 8§ (6) (West Supp. 1997), and Tex. Bus. & Com Code Ann
8§ 17.50(d) (West Supp. 1997) allow a plaintiff prevailing in an
action brought under any of those statutes to recover attorney’s
fees and costs.

2At the tine this action was filed, the anount in controversy
for diversity jurisdiction had to exceed $50,000, exclusive of
costs and interest.

3Tex. Bus. & Com Code Ann. 88 17.41 to 17.63 (West 1987).
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that the defendant’s claimw ||l exceed $50, 000.

After the court denied St. Paul’'s notions for reconsideration,

rehearing, or, in the alternative, a new trial, St. Paul tinely
appeal ed.
1.
DI SCUSSI ON
A St andard of Revi ew

We review dismssals for lack of subject matter jurisdiction

de novo, applying the sane standard as that applied by the district
court.*?
B. Appl i cabl e Law

“The ampunt in controversy, in an action for declaratory or

injunctive relief, is the value of the right to be protected or the

‘I nternational Paper Co. v. Denknmann Assocs., 116 F.3d 134,
136 n.4 (5th Cr. 1997). Both parties to this appeal urge that we
should review the trial court’s determnation of the amount in
controversy for an abuse of discretion, citing Dassinger v. South
Central Bell Telephone Co., 505 F.2d 672 (5th Gr. 1974). 1In
Dassinger, we cited G bbs v. Buck, 307 U S 66, 59 S. &. 725, 83
L. Ed. 1111 (1939), for the proposition that “discretion is vested
in the trial court to determne whether the claim neets the
jurisdictional anount.” 1d. at 673. Qur understanding of G bbs is
that the trial court has discretion in the procedure it uses for
determ ning the jurisdictional anpbunt when the statute is silent.
W need not and therefore do not resolve this apparent
i nconsi stency, however; given the district court’s erroneous Vi ew
of the law regarding the inclusion of statutory penalties in the
calculation of the anmount in controversy, see infra, we would
reverse even under the nore deferential abuse of discretion
standard. “A court abuses its discretion when its ruling is based
on an erroneous view of the law” Chaves v. MV Mdina Star, 47
F.3d 153, 156 (5th GCr. 1995) (citing Cooter & Gell v. Hartmarx
Corp., 496 U.S. 384, 405, 110 S. C. 2447, 2461, 110 L. Ed. 2d 359
(1990)).




extent of the injury to be prevented.”® Wen an insurer seeks a
declaratory judgnent regarding the coverage provided by an
i nsurance policy, “the ‘object of thelitigation’ is the policy and
the ‘value of the right to be protected is plaintiff’s potenti al
l[iability under that policy.”® Thus, in addition to policy limts
and potential attorney’s fees, itens to be considered in
ascertaining the anount in controversy when the insurer could be

liable for those suns under state |law are inter alia penalties

statutory damages, and punitive damages — just not interest or
costs.” In this case, St. Paul contends that we should include the
penal ti es and trebl e damages avai | abl e under t he DTPA and t he Texas
| nsurance Code in determ ning the anobunt in controversy.

The burden of establishing subject matter jurisdiction in

federal court rests on the party seeking to invoke it.® It has

SLeininger v. Leininger, 705 F.2d 727, 729 (5th G r. 1983).
See also Allstate Ins. Co. v. Hilbun, 692 F. Supp. 698, 700 (S.D
Mss. 1988) (“In actions for declaratory or injunctive relief, the
anount in controversy is neasured by the val ue of the object of the
litigation.”).

8Hi | bun, 692 F. Supp. at 700 (quoting Leininger, 705 F.2d at
729). See, e.qg., Stonewall Ins. Co. v. lLopez, 544 F.2d 198, 199
(5th Gr. 1976) (holding that amobunt in controversy exceeded the
requi site $10,000, as the plaintiff insurer would be required to
provide a defense toits insured in a pending state court action if
the court found that the policy provided coverage).

'See Foret v. Southern Farm Bureau Life Ins. Co., 918 F.2d
534, 536 (5th Cr. 1990) (“[AJttorney’s fees may be included in
determning the jurisdictional anount.”); H|lbun, 692 F. Supp. at
700 (“Punitive damages can be included to reach the anmount in
controversy requirenent if, under the governing law of the suit,
they are recoverable.”) (citing Bell v. Preferred Life Assurance
Soc’y, 320 U.S. 238, 64 S. C. 5 88 L. Ed 15 (1943)).

8Gitor v. Peninsular & Qccidental Steanship Co., 287 F.2d
252, 253-54 (5th Gr. 1961).




| ong been recogni zed that “unless the |law gives a different rule,
the sum claimed by the plaintiff controls if the claim is
apparently nmade in good faith.”® To justify dismssal, “it nust
appear to a legal certainty that the claimis really for |less than
the jurisdictional anpunt.”?10 We have previously indicated,
however, that this “legal certainty” test has limted utility —in
fact is inapplicable — when the plaintiff has alleged an
i ndet ermi nat e anount of danages.!! Furthernore, “bare allegations
[of jurisdictional facts] have been held insufficient to invest a
federal court with jurisdiction.”??

Al t hough nost of our caselaw regarding 8 1332's anount in
controversy requirenent has arisen in the context of renobval from
state to federal court, we find the procedures devel oped in those
cases to be instructive in the converse context of declaratory
j udgnent actions such as the one now before us. In renoval
practice, when a conplaint does not allege a specific anount of
damages, the party invoking federal jurisdiction nmust prove by a

preponderance of the evidence that the anobunt in controversy

°St. Paul Mercury Indem Co. v. Red Cab Co., 303 U S. 283,
288, 58 S. Ct. 586, 590, 82 L. Ed. 845 (1938); De Aguilar v. Boeing
Co., 47 F.3d 1404, 1408 (5th Cir.), cert. denied, 116 S. C. 180,

133 L. Ed. 2d 119 (1995).

10Gt. Paul Mercury, 303 U.S. at 289, 58 S. C. at 590.

11De Aquilar, 47 F.3d at 14009.

12Asoci acion Nacional de Pescadores a Pequena Escala o
Artesanales de Colonbia v. Dow Quim ca de Colonbia S. A, 988 F. 2d
559, 566 (5th Cir. 1993), cert. denied, 570 U. S. 1041, 114 S. C.
685, 126 L. Ed. 2d 653 (1994) (discussing a renoval petition which
“merely states, wthout any elaboration, that ‘the matter in
controversy exceeds $50,000 . . . .’").




exceeds the jurisdictional amount.!® The district court nmust first
exam ne the conplaint to determne whether it is “facially
apparent” that the clains exceed the jurisdictional anount.?* |f
it is not thus apparent, the court may rely on “sumrary judgnent -
type” evidence to ascertain the amunt in controversy.?®
| nportantly, the jurisdictional facts nust be judged as of the tinme
the conplaint is filed; subsequent events cannot serve to deprive
the court of jurisdiction once it has attached. 6

Applying this test solely to the facts pleaded by St. Paul in
its conplaint for declaratory relief, we cannot conclude that the
anount in controversy will likely exceed $50,000. St. Paul sets
out its reasons for denying coverage under the policy, but asserts
neither that G eenberg has expressly threatened to seek statutory
penalties or punitive damages nor that St. Paul has acted with bad
faith or intent. Simlarly, St. Paul’s conplaint contains no
prayer for a declaration of nonliability under the DTPA or the
Texas | nsurance Code. Conclusional allegations are insufficient to
establish jurisdiction.?

This is not the end of our inquiry, however. |In addition to

BAllen v. R&GH O & Gas Co., 63 F.3d 1326, 1335 (5th Cir
1995). The test is whether it is nore |likely than not that the
amount of the claimw |l exceed $50,000. 1d. at 1336.

¥l d. at 1335.
151 d. at 1336.

6St. Paul Mercury, 303 U.S. at 292, 58 S. Ct. at 592; Seaf oam
Inc. v. Barrier Sys., Inc., 830 F.2d 62, 66 (5th Gr. 1987).

YAl len, 63 F.3d at 1335.



the conplaint itself, we nmust look as well to other evidence
relevant at the tinme St. Paul filed its conplaint for declaratory
relief.

The district court based its determ nation of the anount in
controversy on Greenberg’s counterclaim in which he sought only
the $35,000 policy limts and attorney’s fees not to exceed
$10,500. But this was error as a matter of |law, given that neither
this counterclaimnor Geenberg’'s state court petition were filed
until after the filing of St. Paul’s declaratory judgnent
conpl aint.!® Thus, neither of these pl eadings may be considered in
testing the anmount here in controversy.

The only pre-conpl ai nt evidence of G eenberg’ s potential claim
against St. Paul are the letters from Geenberg s attorney,
demandi ng coverage under the policy and threatening to seek “al

damages available to [ G eenberg] under the various common | aws or

8\\¢  have considered a post-renoval affidavit when the
jurisdictional anmount was anbiguous on the face of the state
petition. See Asociacion Nacional de Pescadores, 988 F.2d at 565.
In doing so, however, we explained that the affidavit hel ped
clarify the jurisdictional facts “as of the tine of renpval.” |d.
(enphasi s added). W have nevertheless remained vigilant to the
potential for manipulation by the plaintiff who prays for damages
bel ow t he jurisdictional anmount even t hough he knows that his claim
is actually worth nore. This is one reason why we have held that
if a state court defendant can show that the anmount in controversy
actual ly exceeds the jurisdictional anmount, then the state court
plaintiff who is seeking to prevent renoval nust be able to show
that, as a matter of law, it is certain that he will not be able to
recover nore than the damages for which he has prayed in his state
court conpl aint. DeAquilar, 47 F.3d at 1411. It would avai
Greenberg nothing to argue that his counterclaim or subsequent
state petition would nerely clarify anbiguity regardi ng the anount

incontroversy, because —at |l east in Texas —“litigants who want
to prevent renoval nust file a binding stipulation or affidavit
wth their conplaints.” [d. at 1412. (citation omtted). No such

bi ndi ng stipulation or affidavit was filed by G eenberg.

8



statutes relative to this case”! and “any penalties and interest
to which M. Geenberg may be entitled.”?° One such penalty is
found in 8 6 of Article 21.55 of the Texas | nsurance Code, which
provides for statutory “damages” in the anmount of “18 percent per
annunf for failure tinely to pay an i nsurance claim? The district
court and Greenberg summarily concluded that “a statutory penalty
t hat requires no adjudi cati on cannot be used to establish threshold
jurisdiction.” But this is sinply an incorrect statenent of the
law in this circuit. Although not cited by either party or the
district court, this issue is controlled by our decision in Buras

v. Birm ngham Fire | nsurance Co. of Pennsyl vani a. ??

I n Buras, we considered whether a “penalty” of six percent per

annum nmandated under a Louisiana statute for the wunjustified

¥Letter fromJimAl an Adans, counsel for G eenberg, to Peter
B. Thonpson, | ndependent Surplus Underwiters, Inc., of Septenber
20, 1996 (enphasis added).

OLetter from Adans to Edward Chatelain Ill, counsel for St
Paul , of October 10, 1996 (enphasis added).

2lSection 6, entitled “Danmages,” provides:

In all cases where a claimis nmade pursuant to a policy
of insurance and the insurer liable therefor is not in
conpliance with the requirenents of this article, such
insurer shall be liable to pay the holder of the policy
.o , Iin addition to the anmpbunt of the claim 18
percent per annum of the anount of such claim as
damages, together with reasonable attorney fees.

Tex. Ins. Code Ann. art 21.55 8§ 6 (West Supp. 1997)(enphasis
added). As long as the insurer is found to be |iable under the
policy, this fee attaches, even if the insurer had a reasonable
basis for denying coverage. Hi gginbothamv. State Farm Mut. Auto.
Ins. Co., 103 F.3d 456, 461 (5th Gr. 1997).

22327 F.2d 238 (5th CGr. 1964).
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failure to pay a life insurance claimtinely should be included in
the jurisdictional anmount. Noting that the exaction was not due at
all if the claimsettled within sixty days, we held that the charge
was “intended to be in the nature of a coercive penalty towards
pronpt settlenment” as opposed to interest.? As such, the penalty
could serve to establish jurisdiction.

We discern no distinguishing characteristics between the
penal ty assessed under the Louisiana statute anal yzed in Buras and
t he damages provided in 8 6 of Article 21.55 of the Texas I nsurance
Code. The latter inpost is |abeled “damages” in the statute and
applies over and above any other recovery. Mor eover, the Texas
statute specifically states that its purpose is “to obtain pronpt
paynent of clainms nade pursuant to policies of insurance.”? W
al so find persuasive the fact that on no I ess than two occasi ons
t he Texas Suprene Court has referred to 8 6 of Article 21.55 as a
“penalty.”2> And, like the Louisiana provision exam ned i n Buras,
the Texas penalty applies automatically if the claimis not paid
within the period allowed. Therefore, according to Buras —and
the inability of one panel of this court to overrul e another —we
hold that here the statutory damages under Article 21.55 of the
Texas | nsurance Code nust be included in calculating the anount in

controversy for 8 1332. Despite being described in terns of a per

23] d. at 238-39.
24Tex. Ins. Code Ann. art. 21.55 8§ 8 (West Supp. 1997).
25See Maryland Ins. Co. v. Head Indus. Coatings and Servs.,

Inc., 938 S.W2d 27, 28 (Tex. 1996); State FarmFire and Cas. Co.
v. Gandy, 925 S.W2d 696, 714 (Tex. 1996).
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annum percentage for purposes of <calculation, the statutory
exaction here is not “interest” within the contenplation of § 1332;
it clearly is an elenent of danmages. | ndeed, if G eenberg is
successful in recovering under the St. Paul policy, he wll
automatically recover 18 percent per annum danages.

Conpared to the highly conjectural elenent of punitive
damages, |ate settlenent damages under the Texas |nsurance Code,
Wi th no exception for excusabl e neglect or justifiable delay, is a
|ay down hand. It would be |udicrous, then, to include sonething
as specul ative as punitive damages —which all agree is properly
i ncl udi bl e —whi | e excl udi ng the automati c penalty provided in the
i nsurance code. Gven the policy’'s limts of $35,000, attorney’s
fees, and the 18 percent per annum statutory damages which have

been accruing ever since Mirch 12, 1996, we conclude that

Greenberg’s claim—and St. Paul’s potential liability under the
policy — would likely exceed $50,000, exclusive of costs and
i nterest.
L1l
CONCLUSI ON

Based on our de novo review of the record and applicable | aw,

we nust conclude that the district court erred in dismssing St.
Paul " s conpl aint for declaratory relief for |ack of subject matter
jurisdiction. This error resulted fromfailure to include in the
court’s calculation the statutory damages of 18 percent per annum
under the Texas |nsurance Code. Consequently, the judgnent of

dismssal by the district court is reversed and this action is
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remanded for further proceedings in that court.

REVERSED and REMANDED.
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