UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-20468

KENNETH RAY RANSOM
Peti ti oner- Appel | ant,

VERSUS

GARY L. JOHNSON, etc.,
Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

Cctober 21, 1997/

Before KING JOLLY, and DENNI'S, G rcuit Judges
DENNI'S, G rcuit Judge:

Appel | ant Kenneth Ray Ransom has been sentenced to death by
the State of Texas for the nurder of Arnold Pequeno. H's execution
has been schedul ed for Cctober 28, 1997. Ransonis conviction and
sentence were upheld by the Texas Crimnal Court of Appeals.

Ransomv. State, 789 S .W2d 572 (Tex. Cim App. 1989). The United

States Suprene Court denied certiorari. Ransomv. State, 497 U. S.

1010 (1990). Fol | ow ng unsuccessful post conviction actions in
Texas state court, Ransompetitioned the federal district court for

a wit of habeas corpus. The district court denied habeas relief



and subsequently refused to grant a Certificate of Probable Cause

(“CPC"). Ransomyv. Johnson, No. H96-0344 (S.D. Tx. 1997). Ransom

filed notions for a stay of execution and for CPC in this court.
After considering the briefs, pertinent parts of the record, and
other materials, we deny the notions for stay of execution and
certificate of probable cause.
. FACTS!
Appellant was with his girl friend, Wanda Phillips, at her

home for nost of the day on June 30, 1983. After seven o0’ clock

p.m, Janes Randle, a friend of appellant, canme to Phillip’ s [sic]
home to talk with him Appellant and Randl e went outside -- away
from Wanda and her small daughter. The two talked for about

fifteen mnutes. Randl e | eft and appel |l ant cane back i nto the hone.
Later, Randle returned to the hone for a second tine. The two went
outside again to talk for about fifteen mnutes. Randle left, but
between nine thirty and nine forty-five p.m, he returned to the
home and for a third tine he and appell ant went outside to talKk.
Both men went into the kitchen after this third di scussion. Wile
there, they renoved a butcher knife fromthe dish drainer. Randle
told appellant, “Onh man, here’'s one that we can use.” As they

started to leave with the knife, Phillips asked appell ant where he

1 We adopt verbatimthe statenent of the facts by the Texas
Court of Crimnal Appeals in Ransomv. State of Texas, 789 S. W2ad
572 (Tex. Crim App. 1989). State court findings of fact are
presunmed correct as provided in 28 U . S.C. §8 2254. Ransom does not,
in the notions before us, challenge the Texas Court of Crim nal
peals’s findings of fact, and they do not “otherw se appear” to
Il under any of the circunstances enunerated in section 2254
)(1)-(8). Accordingly, these facts are presuned correct. 28
S.C. § 2254 (d)(1994).
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was goi ng and said that she needed her knife. Appellant responded
that they were going to pick up Randl e’ s cousin’s paycheck. Randle
told her, “Hold on you' re going to get your knife back. W' | |
bring the knife back.”

Between nine thirty and ten o' clock p.m that night, Randle’s
not her saw Randle with R chard Janmes W/ kerson, Randle’s cousin,
and “anot her boy” at her hone. Randle’ s younger brother, Jessie,
saw appel l ant | eave with Randle and W1l kerson at sone tinme before
m dnight. Earlier that day, Randl e’ s not her had borrowed a but cher
knife fromone of her neighbors but was |later unable to find it.

At approximately ten o’'clock that night, WIkerson' s sister
saw appellant standing outside her hone when she unlocked the
screendoor to let her brother inside. W kerson went into the
ki tchen and rumrmaged t hrough the drawer where the famly kept the
but cher kni ves. Randle waited in the kitchen doorway. After
going through the drawer, WIkerson went into the bedroom with
Randle. The two went outside five or ten mnutes after they had
arrived at the hone. Wen W/ kerson's sister |ocked the door
behi nd t hem she saw appel |l ant speaking with W1 kerson and Randl e.
The three left together.

Ani | Varughese, Rod Harris, Arnold Pequeno and his younger
brot her, Joerene Pequeno, were enployees of the Malibu Grand Prix
Race Center in Houston. The race center, which contained numerous
video ganes inside the center and had a racetrack for gocarts
outside, was open for business from ten o' 'clock a.m until

m dnight. Richard Janes WI kerson had al so been enpl oyed by the



race center but his enploynent was term nated on June 20, 1983.
W | kerson could not pick up his last paycheck until June 30, 1983
-- the day that appellant told Phillips that he was going to pick
up Randl e’ s cousin’ s paycheck. Before W/I kerson could get the
check he had to appear in person at the race center and sign his
time card indicating that he had received it. As of two-thirty
p.m, on June 30, 1983, W/Ikerson had not picked up his check.

Late that night, at three o' clock a.m on July 1, 1983
appellant with Randle and W/I kerson returned to Phillips’ hone.
W kerson was carrying a black satchel. Appellant went into the
bat hroom and the other two nen went into the bedroom Al three
men had bl ood on their clothing. Appellant, while in the bathroom
tended to a severe cut on the inside of his right hand.

I nsi de t he bedroom W/ kerson poured the contents of the bl ack
satchel --currency, a wallet, a calculator and a watch--onto the
bed. Sonme of the noney was bl oody. The three nen counted it
together after which Randle gave appellant a share. Phillips
estimated appellant’s share to be around three hundred and twenty-
five dollars. Appellant counted the noney, put it into his pocket
and began watching television with the two other nmen. W/ kerson
and Randl e tal ked of how they had “slashed” sonebody’s throat and
“put the knife in soneone[’s] tenple.” Phillips, while the nen
wat ched tel evision, began cleaning her kitchen. She di scovered
that a billfold, sone credit cards and a driver’s |icense had been
di scarded in the garbage, the driver’s license had the nane “Roddy

Harris” onit. Randle took the billfold, the credit cards and t he



license away fromPhillips and threw theminto the dunpster.

When Phillips asked appellant from where the noney had cone,
he replied, “W just went and got sone noney.” Phillips and
appel l ant, that next day, used the noney to purchase clothing for
t hensel ves.

Early that norning, at around eight o' clock a.m, the bodies
of Anil Varughese, Rod Harris, Joerene Pequeno and Arnold Pequeno
were di scovered at the race center by a friend of Varughese. Anil
Varughese’ s body was discovered in the manager’s office. He had
been stabbed at |east eight tines -- five tines in the chest and
three tinmes in the abdonen. He was eighteen at the tinme of his
deat h.

The ot her three bodies were found in one of the race center’s

bat hroons. Rod Harris’ body was found in one of the stalls. He

had been stabbed at |east seven tinmes in the chest. Joer ene
Pequeno’ s body was found in the other stall. He had been stabbed
eleven tines -- once in the chest, once in the neck, once in the

back, and once in the right hand; he had been stabbed seven tines
in the neck area with one cut severing his jugular vein. Arnold
Pequeno’ s body was in the bathroomcorner with his head under one
of the urinals. He had been stabbed and cut twenty-two tines in
t he neck, chest, abdonen, back and right hand. One of the cuts to
his neck severed his jugular vein. Arnold s watch and class ring
were mssing along with a black satchel in which he carried his
school books. At the tinme of their deaths, Rod Harris was twenty-

two years ol d, Arnold Pegqueno was ni net een and hi s younger brother,



Joerene, was eighteen.

The three victins’ blood covered the bathroom floor and was
splattered on the walls and ceiling. There was bl ood not matching
that of the victins on the sink’s counter, on a paper towel and on
t he bat hroom door. A trail of blood led out of the bathroom
through the race center and into the parking |Iot area. Analysis
revealed that this blood could not have cone from any of the
victins or fromeither Randle or Wl kerson. Only appellant’s bl ood
was genetically conpatible to it.

The fingerprint to appellant’s left index finger was lifted
fromthe door to the bathroomstall where Harris’ body was found.
The print was discovered on the inside of the door at the top.
Randl e’s fingerprint was lifted fromthe inside of the door to the
bat hroom stall where Joerene Pequeno’s body was found.

Over thirteen hundred dollars was mssing from the race
center’'s safe and petty cash drawers. W Il kerson's |ast paycheck
was al so m ssing. Hs time card had been signed and was found
| ayi ng on the manager’s desk.

The knife that was taken fromPhillips’ honme was di scovered in
an area near the racetrack. The knife was broken into pieces.

Late that evening on the day that the bodi es were di scovered,
appellant was with Phillips. The two were watching television. A
news story about the nurders was broadcast. Upon seeing the story,
appel l ant was visibly upset. At around seven o’ cl ock that eveni ng,
appellant told Phillips that he was going to Wharton, Texas. The

last tinme Phillips saw appellant, he was wearing a high school



class ring and a watch both of which were identical to the ones
t hat Arnold Pequeno had been wearing before his nmurder. Phillips
had never seen appellant wear the ring or the watch before that
day. Also, the calculator that was in the satchel along with the
satchel itself were identified at trial as belonging to Arnold
Pequeno.

1. PROCEDURAL HI STORY

On June 15, 1984, Ransom was convicted of the capital nurder

of Arnold Pequeno and sentenced to death. State of Texas V.

Kenneth Ray Ransom No. 384,336 (176th Judicial District Court of

Harris County, Texas, June 15, 1984). Fol | ow ng unsuccessf ul
appeal and post conviction actions in Texas state courts, Ransom
petitioned the United States District Court for the Southern
District of Texas for a stay of execution and a wit of habeas
corpus on April 22, 1996. The district court granted the stay.
On March 6, 1997, the district court denied habeas relief in a
si xty-page order, applying the Antiterrorism and Effective Death
Penalty Act (“AEDPA’) standards. Ransomv. Johnson, No. H 96-0344

(S.D. Tx. 1997).
On June 13, 1997, the Suprene Court issued its opinion in
Li ndh v. Murphy, --- U S ---, 117 S. . 2059 (1997), hol di ng that

the AEDPA does not apply to cases pending at the tine of its
effective date of April 24, 1996. In response to the Lindh
deci sion, Ransom noved to alter or anend the district court’s
judgnent. That notion was denied. Ransomfiled a notice of appeal

and a request for CPC The district court denied the CPC and



vacated its stay. Ransonis execution date of October 28, 1997 was
then set by the state court. On August 21, 1997, Ransomfiled in
this court a notion to stay the execution. Ransomfiled a notion
for CPC on Septenber 26, 1997.
I11. STANDARD OF REVI EW
We apply pre-AEDPA standards to this habeas petition filed
prior to the effective date of the AEDPA for relief froma Texas

deat h sentence. See Green v. Johnson, 116 F.3d 1115, 1120 (5th

Cr. 1997)(applying pre-AEDPA standard to case filed before
effective date of act as Texas had not net opt-in requirenents for
capital cases).

The nmerits of Ransonis claimmay be reviewed only if the court
grants a certificate of probable cause (“CPC’). An appellate court
is without jurisdiction to address the nerits of an appeal froma
district court denial of habeas relief unless it grants a CPC

Janes v. Cain, 50 F.3d 1327, 1330 (5th Cr.), cert. denied, -- U S

--, 116 S. . 310 (1995).
To obtain a CPC, Ransom nust “make a substantial show ng that

he has been denied a federal right.” Barefoot v. Estelle, 463

U.S. 880, 893 (1983). Ransomnust “denonstrate that the i ssues are
debat abl e anong jurists of reason; that a court could resol ve the
issues [in a different manner]; or that the questions are adequate
to deserve encouragenent to proceed further.” Id. at 893 n.4;
Janes, 50 F.3d at 1330. The nature of the penalty in a capita
case is a relevant, but not determnative, factor in deciding

whet her to grant a CPC. Rector v. Johnson, 120 F. 3d 551, 558 (5th




Cr. 1997).

A stay will be granted only upon a showi ng that “there are
subst anti al grounds upon which relief m ght be granted.” Janes, 50
F.3d at 1330.

1. DI SCUSSI ON

Ransom advances two constitutional arguments in this appeal.?
Ransom argues that he was denied effective assistance of counsel
during the penalty-phase of his trial because counsel failed to
di scover and present mtigating evidence. Ransomal so argues that
his due process rights were violated when the trial court refused
to instruct the jury on a | esser included offense.

A | neffective Assistance of Counsel

Ransom contends that he received ineffective assistance of
counsel during the penalty phase of his trial, because counsel
failed to conduct a reasonable investigation into his background
and to present mtigating evidence.

Ransomis entitled to effective assistance of counsel at al
stages of his crimmnal trial, including the sentencing phase. A
claim of ineffective assistance of counsel has two conponents.

Strickland v. WAshington, 466 U S. 668 (1984). First, a defendant

must show deficient performance of counsel. A defendant nust then
show prejudice resulting fromthe deficiency. Failure on either

prong defeats the claim Tucker v. Johnson, 115 F. 3d 276, 280 (5th

2 Ransomal so argues that his petition nust be remanded to the
district court because the district court erred in applying AEDPA
standards to his clains. As we conclude that Ransomi s clains fai
under pre-AEDPA standards, we deny this request.
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Cr. 1997)(citing Strickland, 466 U S. at 697). A claim of

i neffective assistance of counsel is a m xed question of |aw and
fact which appellate courts review de novo. Geen, 116 F.3d at
1122.

Under the first prong, counsel’s performance i s conpared to an

obj ecti ve standard of reasonabl eness. Strickland, 466 U S. at 688-

90. Judicial scrutiny of counsel’s performance is highly
deferential to counsel whose performance is strongly presuned to
“fall[] wthin the wde range of reasonable professiona
assistance.” |1d. at 689. Tactical and strategical decisions of
counsel “if based on i nfornmed and reasoned practical judgnment” w |

not be second-guessed. M Coy v. Lynaugh, 874 F.2d 954, 964 (5th

Cir. 1989)(quoting Mattheson v. King, 751 F.2d 1432, 1441 (5th Cr

1985)[1)) -

Under the second prong, a defendant nust show that prejudice
caused by the deficiency is such that there is a reasonable
probability that the result of the proceedings would have been
different. Id. at 694. The nmere possibility of a different

outcone is not sufficient to prevail on the prejudice prong.

Cockrumv. Johnson, 119 F. 3d 297, 302 (5th Cr. 1997). Rather, the
def endant must show that prejudice rendered sentencing

“fundanental ly unfair or unreliable.” Lockhart v. Fretwell, 506

U S. 364, 369 (1993).
Ransom ar gues counsel woul d have di scovered his child welfare
case file had counsel nounted a thorough investigation. The case

file would have provided the defense with a wealth of information

10



including the follow ng: during his childhood Ransomwas regul arly
subj ected to physical, enotional, and possibly sexual abuse at the
hands of his nother and older siblings; he was shuttled between
his nother and a foster parent; Ransom had positive traits to

which his former foster nother could have testified.® |nstead

3 The state trial court in post conviction proceedi ngs found
that the case file contained the foll ow ng:

.o Kenneth Ransom born on April 15, 1963, was
one of six boys who lived wth their nother; that
initially all of the children were in foster care, and
all except a Kenneth Ransomreturned hone; that, on My
18, 1973, many V-shaped marks were found on the back,
both flanks, and the arm of a Kenneth Ransom and a
Kenneth Ransom was placed in the Janes Dorsey foster
honme; that a report dated May 21, 1973, notes that it
was a Kennet h Ransom|[who] had been burned severely with
hot water, that a Kenneth Ransom had a thickened kel oi d
in the right pubic region and a dark pignmented burn area
on his foot, that both arns and thighs are covered with
ol d and new scars fromextension cord licks, and that a
Kennet h Ransom had a scarred face; that, on June 7, 1973,
tenporary custody of a Kenneth Ransomwas granted to the
Harris County Child Welfare Unit due to all eged physi cal
abuse and neglect by his biological nother; that, on
February 14, 1975, a Kenneth Ransomwas renoved fromthe
Dorsey foster hone and returned to his own hone after his
nmot her received counseling and expressed interest in
havi ng Kenneth Ransomreturned to her hone; that, on My
9, 1975, an el enentary school principal and school nurse
reported that a Kenneth Ransom had cone to school wth
bruises and cuts on his back and arm and a Kenneth
Ransom tol d the el enentary school principal and schoo
nurse that his nother had whipped him that, on May 12,
1975, a Kenneth Ransom was again placed in the Janes
Dorsey foster hone; that, on June 17, 1975, tenporary
managi ng conservatorshi p of a Kenneth Ransomwas awar ded
to the Harris County Child Wl fare Unit; that, on July
16, 1975, Harris County Child Wlfare was granted
per manent managi ng conservatorship and the parental
rights of a Pearlie Mae Ransomwere term nated; that a
Kenneth Ransom had made As and Bs in school; that, in
Cct ober, 1975, a Kenneth Ransom began shoplifting; that,
in August of 1976, a Kenneth Ransom was arrested for
shoplifting; that in Septenber of 1976, a Kenneth Ransom
was again arrested for shoplifting; that, on January 22,

11



counsel presented no evi dence what soever at the puni shnment heari ng.
Ransom further contends that counsel was on notice that the
case file existed because of his prior relationship wth the
famly. Ransom points to the affidavits of his trial counsel
Wesl ey Hocker and Roy Jerue, which were offered by the state at
state post conviction proceedings. Wesl ey Hocker was appointed

| ead counsel. Because he was the famly attorney, Roy Jerue was

1978, a Kenneth Ransom ran away from the Dorsey foster
honme; that, on February 14, 1979, a Kenneth Ransom
returned to the Dorsey foster hone; that, a report dated
March 21, 1978, notes that school reports indicate that
a Kenneth Ransom®“is very intelligent with great | earning
potentials, but he wants to study whatever he pleases
i nstead of the class assignnents;” that, on July 12, 179,
a Kenneth Ransom was placed in the Chi mey Rock Center;
that, on August 24, 1979, a Kenneth Ransom was pl aced
with his maternal aunt, Earline Parlaine, in Warton

Texas; that in Novenber, 1979, a Kenneth Ransomleft his
mat ernal aunt’s house to live with his girlfriend; and,
that a Kenneth Ransom began having problens with the
police in 1980 and was i nvol ved i n several burglaries and
thefts. The [county] records, include a report, dated
January 21, 1981, noting that Kenneth Ransom was a
“bright kid with the potential for success” and that it
was a “shanme” that a Kenneth Ransom had ruined his life.

20. The Harris County Children’s Protective Services
recrds . . . contain a psychol ogical evaluation of a
Kennet h Ransom dat ed Sept enber 21, 1973, reflecting that
a Kenneth Ransom |i ked Ms. Dorsey, his foster parent.
A psychol ogi cal report, dated August 28, 1974, reflects
that psychological testing did not indicate that a
Kennet h Ransomwas still suffering fromany all eged abuse
that he received as a child, and that consi deri ng Kennet h
Ransomi s early devel opnent, Kenneth Ransom seens to have

adjusted “quite well.” The August 28, 1974 psychol ogi cal
report further notes that Kenneth Ransom is in the
aver age range of i ntell ectual functi oni ng and
denonstrates no nental disorder. A psychol ogi ca

screeni ng summary, dated July 13, 1979, indicates that on
. . . a nonverbal test of intelligence, a Kenneth Ransom
performed within the dull normal to average range.

Ex parte Ransom No. 29, 820-01 at 1025-28.

12



appointed to assist Hocker. Hocker Aff. ¢ 3. Jerue was
responsible for investigations for the penalty phase. Jerue had
known the famly since 1973 and had “either represented [ Ransom s
mother] or her children as guardian ad litem in a proceeding
wherein it was alleged that Pearlie had neglected her children.”
Jerue Aff. § 2. Ransomargues that Jerue’'s know edge of the Ransom
famly background was sufficient to put counsel on notice that
Kennet h was abused as a child.

The state offered the affidavits of both of Ransonmis tria
counsel in support of its argunent that counsel was not deficient.
The affidavits showthe follow ng in support of the state’s claim
Nei t her Ransom nor any ot her person told Jerue that Ransom had been
abused as a child. Id. § 6. Jerue conducted the follow ng
i nvestigation for the penalty phase: (1) travel ed to Warton, Texas
to interview unnaned persons; (2) interviewed M. Ransom (3)
i nterviewed one of Ransoni s brothers

Standing al one, Jerue’s failure to conduct further
investigation for childhood abuse may have been professionally
deficient. Although failure to present mtigating evidence during
the penalty phase of a capital trial is not, per se, ineffective

assi stance of counsel, see e.qg., West v. Johnson, 92 F.3d 1385,

1408 (5th Gr. 1996)(collecting cases), cert. denied, -- US --,

117 S. C. 1847 (1997), counsel has a duty to nake a reasonabl e
i nvestigation of defendant’s case or to nake a reasonabl e deci si on

that a particular investigation is unnecessary, Strickland, 466

U. S at 691. The reasonabl eness of investigation deci sions depends

13



in part on information supplied by the defendant. MCoy, 874 F. 2d
at 964.

The state argues that Jerue had no reason to suspect abuse
because Ransomnever told Jerue that he was abused. |n determ ning
t he reasonabl eness of decisions not to investigate, information
provi ded by the defendant is only one factor,* but in sone cases it

may be the controlling fact, see, e.q., MCoy, 874 F.2d at 964.

When counsel is on notice of potential mtigating evidence, counsel
is no longer justified in relying exclusively on the defendant for

i nformati on. Gf. East v. Scott, 55 F.3d 996, 1006 (5th Gr.

1995) (counsel not ineffective for failing to investigate nental
hi story when “nothing . . . would have put his counsel on notice

that [defendant] was nentally ill.”); see also Wst, 92 F. 3d at

1408-09 (counsel not ineffective for failing to investigate
physi cal / psychol ogi cal problens when “given no reason to suspect

anything in that regard’); Andrews v. Collins, 21 F.3d 612, 623

(5th Gr. 1994)(“Because counsel had no reason to believe that

pursuing further investigationinto Andrews’ . . . background woul d
be useful, ‘counsel’s failure to pursue those investigations may
not . . . be challenged as unreasonable’”)(quoting Burger v. Kenp,

4 |In Strickland, the Suprene Court instructed as foll ows:

The reasonabl eness of counsel’s acti ons may be det er m ned
or substantially influenced by the defendant’s own
statenents or actions. Counsel s actions are usually
based, quite properly, oninfornmed strategi c choi ces nade
by the defendant and on information supplied by the
defendant. |In particular, what investigation decisions
are reasonabl e depends critically on such information.

466 U.S. at 689.
14



483 U.S. 776, 795 (1987)), cert. denied, 513 U S. 1114 (1995).

Here, Jerue had known the famly both socially and professionally
for over two decades. More inmportantly, Jerue had represented
Ransomi s nother or the children in proceedings to term nate Ms.
Ransomi s parental rights. Jerue Aff. 1 2. By his own adm ssion

Jerue knew of “the problem of neglect within the Ransom famly.”
Jerue Aff. | 6. It was just such know edge of the famly that
pronpted the court to appoint Jerue as second chair to “act[] as a
liaison with Ransomis famly. . . .” Hocker Aff. § 2. Under these
circunstances, even with the benefit of highly deferential review,
Jerue’s failure to investigate, standing alone, nmay have fallen
““bel ow an obj ective standard of reasonabl eness’ for professional

performance.” East, 55 F.3d at 1006 (quoting Theriot v. Witley,

18 F.3d 311, 313 (5th Cir. 1994)).

The state argues that performance was, nonet hel ess, within the
real m of professional reasonabl eness because | ead counsel Hocker
contends that he woul d not have presented evi dence of abuse, even
if he had known of it, as the defense theory was i nnocence. Hocker
Aff. ¢ 5. Counsel’s decisions to present no evidence in the
penalty phase and to rely totally on the rather weak excul patory
evidence rejected by the jury in the guilt phase is very
troubl esonme. Neverthel ess, we need not decide whether counsel’s
performance was deficient, for we find that counsel’s ineffective
assi stance did not underm ne the outcone and, therefore, Ransonis

claimfalls under the prejudice prong of Strickl and.

To prevail on the prejudice prong of Strickland, there nust be

15



nmore than the nere possibility of a different outcone. Cockrum
119 F. 3d at 302. Ransom nust show “evi dence of sufficient quality
and force to raise a reasonable probability that, had it been
presented to the jury, a life sentence would have resulted.”
Andrews, 21 F.3d at 624. The prejudice resulting from counsel’s
errors nust render sentencing “fundanental |y unfair or unreliable.”
Lockhart, 506 U.S. at 369.

We concl ude that Ransom has not net this burden. The alleged
mtigating evidence when wei ghed agai nst the evi dence heard at the
guilt phase of the trial outweighs any prejudice resulting from
errors of counsel. Tucker, 115 F.3d at 280. The district court
accurately catal ogued the follow ng evidence presented at trial:

Dr. Joseph Jachinczyk testified that Arnold

Pequeno received twenty-two (22) cuts and stab wounds

to his body. (Statenent of Facts -- Trial, at vol.

XXI'l, pp. 492-95). Pequeno suffered wounds to the

upper abdonen penetrating the liver, to the chest, to

the neck severing the jugular vein, to the back

puncturing the left lung, and to the |eft hand. The

wounds to Pequeno’s left hand were consistent with

def ensi ve wounds as Pequeno attenpted to ward off [the]

attack. Moreover, at the sentencing the jury heard

evi dence that Ransom had comm tted burglary and

unaut hori zed use of a notor vehicle. M chael Anthony

Lee also testified that on June 25, 1983, just days

before the nmurders, Ransom stabbed himmultiple tinmes

16



on the sides of his face during an attenpted robbery

and threatened, “Don’t nmake nme kill you Mke.”
(Statenment of Facts -- Punishnent Trial, at vol. XXV,
pp. 24-40).

Ransom v. Johnson, No. H 96-0344, at 49 n. 30. Bal ancing this

evidence with the alleged mtigating evidence, we conclude that
Ransom has failed to carry his burden of proving sufficient

prejudi ce. See Hernandez v. Johnson, 108 F.3d 554, 563 (5th Cr

1997) (holding that the gruesoneness of the crinmes would have
out wei ghed al |l eged mtigating evidence); Cockrum 119 F.3d at 304
(collecting cases rejecting ineffective assistance clains where
alleged failures to investigate mtigating evidence did not
prej udi ce defendant).

Moreover, the case file also contained evidence that, if
di scl osed, would have been detrinmental to Ransom s case. See
Cockrum 119 F.3d at 304 (failure to investigate mtigating
evidence did not prejudice the defendant because of the double-
edged nature of the evidence); West, 92 F.3d at 1410 (evidence

t hat defendant was drinking on the evening of the killing is “at
best a two-edged sword’). For exanple, the case file contains
evidence that Ransom had been arrested for shoplifting and was
i nvol ved in nunerous burglaries and thefts. It also contained
several psychol ogi cal eval uati ons of Ransomwhi ch concl uded t hat he
was no | onger affected by his chil dhood sufferings, he had adj usted

“quite well,” and he was of normal intelligence. See supra, note

3.
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For these reasons we cannot conclude that the case file
contai ned “evidence of sufficient quality and force to raise a
reasonabl e probability that, had it been presented to the jury, a

life sentence would have resulted.” See Andrews, 21 F.3d at 624.

B. Beck Cdaim Due Process, Lesser Included Ofense Caim

In Cordova v. Lynaugh, 838 F.2d 764, 767 (5th GCr.), cert.

denied, 486 U S. 1061 (1988), this court held that the Eighth
Amendnment as made applicable to the states by the Fourteenth
Amendnent and the Due Process clause of the Fourteenth Amendnent
require that a jury in a capital case be allowed to consider
convicting the defendant of a | esser included, noncapital offense
if the jury could rationally acquit the defendant of the capital
crime and convict the defendant of the noncapital crine. I n
Cordova, this court stated:

As expl ained in Hopper v. Evans, 456 U S. 605, 610, 102

S. O. 2049, 2052, 72 L.Ed.2d 367 (1982), [Beck V.
Al abama, 447 U. S. 625 (1980)] stands for the proposition
that “the jury [in a capital case] nust be permtted to
consider a verdict of guilt of noncapital offense ‘in
every case’ in which ‘the evidence woul d have supported
such a verdict.’” Although Beck, strictly speaking,
“hol ds only that a state cannot inpose a bl anket ban on
the giving of |esser-included-offense instructions in a

capital case,” Reddix v. Thigpen, 805 F.2d 506, 511 (5th

Cr. 1986), we have consistently held that Beck’s hol di ng

applies when the state trial court refuses a |esser
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i ncl uded offense instruction. See Reddi x, 805 F.2d at

511-12 (applying Beck but finding no violation because

evi dence did not support |esser included offense); Bell

v. Watkins, 692 F.2d 999, 1004-05 (5th Gr. 1982), cert.

denied, 464 U S. 843, 103 S. C. 142, 78 L.Ed.2d 134

(1983) (sane). [ FN2]

[FN2]: A plain reading of Beck and Hopper
i nexorably leads to the sane concl usion. | f
due process is violated because a jury cannot
consider a lesser included offense that the
“evidence would have supported,” Beck, 447
U S at 627, 100 S. C. at 2384, the source of
that refusal, whether by operation of state
| aw or refusal by the state trial court judge,
is immterial.
Id. at 767.

The issue in the present case, as in Cordova, is whether a
rational jury, given all the facts, could have acquitted def endant
of capital nurder and convicted himof a |esser included offense.
The defendant, Ransom argues that a rational jury could have
acquitted himof capital nurder and convicted himof either of two

| esser included offenses, noncapital nurder or robbery.® W

5> Ransom was indicted for, and convicted of, capital nurder
in that he nurdered Arnold Pequeno in the course of robbing him
The applicable Texas statute provides, in pertinent part, that a
person conmts capital nurder if he commts nurder in the course of
commtting or attenpting to commt robbery. Tex. PenaL Cooe § 19. 03.
Mur der occurs when a person intentionally or know ngly causes the
death of an individual. Tex. PenaL CooE § 19. 02.
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di sagr ee.

Ransompoints to his testinony and the testinony of his forner
girlfriend Wanda Phillips as providing sufficient evidence to
warrant instruction on a |lesser offense. The follow ng rel evant
facts were found by the state court in post conviction proceedi ngs:

36. During the guilt-innocence phase of trial of

the instant case, [ Ranson] testified that on the night of

June 30, 1983, co-defendant Randle canme to Wanda

Phillips’ apartnent three tinmes, and [Ransom left with

Randl e after the third tinme;, that the first tinme Randle

cane to the apartnent, [Ranson] and Randl e discussed

goi ng to pi ck up co-defendant W1 kerson’s check; that the
second tinme Randle cane to Phillips’ apartnent, Randle
requested the return of a pair of jeans; that the third
time Randle cane to Phillips, [Ransom and Randl e went

into the apartnent, and Randl e picked up a knife; that

[ Ranson] had no know edge that Randle was taking the

knife fromPhillip s [sic] apartnent; that the applicant

had no know edge that anyone had a knife; and, that

[ Ranson] did not knowthat they were going to do anything

but pick up co-defendant W/Ikerson's check (R XXV -

518-524, 530).

37. [Ranson] further testified, duringthe trial of
the instant case, that [Ransonm played arcade ganes at
the site of the instant offense, Malibu Gand Prix, for

about twenty mnutes, and then [Ranson] went to the
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restroom that [Ransonm saw Randl e stabbing a man in the
restroom that [Ranson] tried to prevent the stabbing;
that [Ransom] then left Malibu Gand Prix and hid in a
ditch; and, that the only reason that [Ranson] took the
proceeds fromthe robbery was because [ Ranson] was scared
(R XXI'V - 529, 542, 550-51).

38. The Court finds, based on a review of
[ Ranson]’s testinony during the trial of the instant
case, that [Ransom denied commtting any action or
having the requisite culpable nental state for the
i nstant of f ense.

39. Duringthe guilt-innocence phase of the instant
trial, witness Wanda Phillips testified that she was with
[ Ranson] on the evening of June 30, 1983; that co-
def endant Randle cane to her apartnent three tinmes on
June 30, 1983; that [ Ranson] went outdoors with Randl e on
all three occasions; that Randl e cane into the apartnent
with [Ranson] on the third occasion; that [Ranson and
Randle went into the kitchen and while there soneone
pi cked up a kni fe and Randl e said “Ch, man, here’s one we
can use;” and, that [Ransom and Randle then left, and
[ Ranson] assured Phillips that she would get her knife
back (R XXl - 342-345, 347-349, 351).

40. Wtness Wanda Phillips further testified,
during the trial of the instant case, that [Ranson] was

acconpani ed by co-defendant Randle, Randle’ s younger
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brother, and co-defendant WIkerson when [Ransom
returned to Phillips apartnment, and that [Ranson] told
Phillips, when Phillips went into the bathroomwhere the
applicant was tending to his hand, that he was cut when
the other guy tried to grab the knife. Phillips |ater
contradicted her testinony and said that [Ransom told
her that he was cut when he tried to keep Randle from

st abbi ng soneone (R XXIII - 359, 387, 406).

Ex parte Ransom No. 29, 820-01 at pp. 1032- 34.

The argunent that the jury rationally could have found that
Ransom intentionally or know ngly caused the death of Arnold
Pequeno but was not involved in the robbery is totally wthout
merit. The testinmony of Ransom and Phillips that tended to
excul pate Ransom from any crinme whatsoever provided a rational
basis for the jury to return a verdict of not guilty, and the jury
was instructed that a not guilty verdict was perm ssible. However,
the evidence would not have supported a rational finding that
Ransom kil l ed Arnold Pequeno outside the scope of the robbery or
for any reason other than to further the robbery.

Nor do we believe that a rational juror, after considering al
of the evidence, could have convicted Ransom of the robbery while
exonerating him of all of the nurders. Al of the incul patory
evi dence consistently tends to prove that he was an active and
equal participant in planning, preparing for, commtting, and
dividing the fruits of the robbery and the nurders. The

excul pat ory evi dence, however, consisting of Ransom s testinony and
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one version presented by Phillips’ testinony, indicates that Ransom
was inplicated in neither offense but went to the crine scene
merely to play video ganes. A second version of Phillips’
testinony tends to show that Ransom brandished a knife 1in
confronting one of the victins imediately prior to the killings.
The evidence provides no basis for a reasonable inference that
Ransom participated in a robbery or attenpted robbery but w thdrew

or sonehow di sassoci ated hinmself fromthe nurders.®

6 Ransomtestified that he coomitted no crine whatsoever. He
said that he innocently went to the Milibu Gand Prix wth
W kerson and Randle to play video ganes, accidently discovered
that Randle had fatally stabbed two arcade enployees in the
restroom received his hand wound in a futile attenpt to disarm
Randl e before he dispatched athird victim fled to hide in a ditch
monmentarily, but, in fear of his life, rejoined his conpanions
after their murders and robbery, acconpanied them to Phillips
house, and accepted a share of their ill-gotten | oot.

One line of Phillips’ testinmny was consistent with Ransonis
story. In that version, she said that Ransomtold her that he did
not join in the crinmes and was cut when he tried to take a knife
away from Randl e, and that Randle and Wl kerson said that Ransom
had not participated in any of the crines. |If the jury had adopted
this interpretation of the evidence, however, it reasonably could
not have convi cted Ransom of either capital nurder or robbery.

On the other hand, the record contains little, if any, evidence
that tends to prove the theory that Ransom participated in the
robbery but not the homcides. To reach such a conclusion, the
jury would have had to reject alnost entirely Ransonis testinony
and the part of Phillips’ testinony consistent with it. Even if
the jury had given great weight to Philips repeated statenents
that Randl e and W kerson cl ai ned exclusive credit for all of the
crimes, State Trial Court Record vol. XX at 408-09, 410, 435- 36,
445, 448-49, 456, this evidence alone would not have justified
Ransomi s convi ction of robbery, although it would have supported
his conplete acquittal. The alternate line of Phillips’ testinony,
in which she said that Ransom stated that he was cut when Randl e
took the knife away from himwhile he was struggling with one of
the victins, tends to prove Ransonmis guilt of both nurder and
robbery and not one w thout the other.

There is no evidence in the record that reasonably supports an
inference that, if Ransomwas not conpletely innocent, his conduct
and nental state was distinguishable fromthat of his conpanions,
so that he could have been found guilty of robbery, but not of
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Accordi ngly, we conclude that inthis particular case the jury
could have reached but one of two reasonabl e conclusions, viz.
that Ransom was quilty of capital nurder or of no crine at all
Because the facts of the case would not have supported a m ddle
view the trial court did not commt constitutional error in
refusing to instruct the jury that it could entertain and return a
| esser included, noncapital offense verdict.

V. CONCLUSI ON

For the foregoing reasons the application for certificate of

probabl e cause and the notion for stay of execution are DEN ED

and the appeal is DI SM SSED

murder. Accordingly, the evidence of record does not afford any
basis for a rational inference or finding that Ransom joined the
crimnal transaction with the intent only to rob and never forned
an intent to cause death to another. Consequently, we concl ude
that no rational juror could have concluded that Ransom committed
robbery without also being inplicated in the murders conmtted in
the course of the crimnal episode.
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