UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20584

W G BENNETT,
Pl ai ntiff-Appel |l ee-Cross-Appel | ant,

VERSUS

TOTAL M NATOVE CORPORATI ON,
Def endant - Appel | ant - Cr oss- Appel | ee.

Appeals fromthe United States District Court
For the Southern District of Texas

April 29, 1998
Before DAVIS, WENER, and PARKER, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

WG Bennett brought this enploynent discrimnation suit
agai nst his enployer, Total M natone Corporation (“TMC’). Bennett
all eged that TMC unl awful |y di scri m nated agai nst himin viol ation
of Title VIl of the Civil R ghts Act of 1964, 42 U S.C. 88 2000e et
seq., the Age Discrimnation in Enploynent Act (“ADEA’), 29 U S. C
88 621 et seq., and 42 U.S.C. § 1981. The district court entered
judgnent in favor of Bennett on each of his clains. For the
reasons that follow, we reverse.

| .
TMC, an oil and gas conpany incorporated in Delaware, is the

wholly owned subsidiary of TOTAL, S. A (“TOTAL”), a French



corporation headquartered in Paris, France. Bennett, an Anmerican
citizen bornin Mssissippi, was hired as a manager by TMC on Apri |
1, 1987, less than one nonth before his 51st birthday. Over the
next four years, Bennett was pronoted tw ce, at age 52 and at age
54.

For sone tinme, TOTAL has nmintained a practice of assigning
TOTAL enployees to TMC on a tenporary basis. These French
“expatriates” general ly occupy key executive or technical positions
at TMC, including president. Between 1987 and 1991, in response to
a decline in the oil business, TMC undertook several corporate
“restructurings.” In May 1989, during one such restructuring, TMC
termnated three Anerican nmanagers over the age of 50. In Mrch
1991, during another restructuring, TMClaid off approximately 15%
of its workforce, including four Anerican nmanagers over the age of
40 and a fifth who was six nonths shy of his 40th birthday.

In July 1991, TOTAL replaced TMC s then-president, Jean Pierre
Donnet, with another French expatriate, Jean M chel Fonck, who was
sent with the nandate to “to reorgani ze conpletely the conpany.”
In Septenber 1991, as part of his reorganization efforts, Fonck
decided to replace Bennett, who then held the position of
Production Manager, with a younger French expatri ate, Jean G anger.
Bennett was transferred to the position of Manager of Acqui sitions
and D vestnments. Al though he had been responsi ble for supervising
150 enployees in his fornmer position, he did not supervise any
enpl oyees in his new position. In his new position he had no

purchasing authority, whereas in his forner position he had



signature authority up to $150,000. Hi s new position al so required
t hat he occasionally perform nmanual tasks such as novi ng boxes of
docunents and operating a copy nachi ne.

In Septenber 1993, TOTAL recalled Ganger to France.
Bennett’s request for reinstatenent was denied, and the title of
Bennett’s former position was changed to Drilling and Production
Manager . At TOTAL's direction, Ganger was replaced by another
younger French expatriate, Jean Louis Ceyelin. In the sunmer of
1996, GCeyelin rotated back to France. Pursuant to a budgetary
directive from TOTAL, TMC did not replace Ceyelin and elim nated
t he position.

Bennett filed suit on Septenber 1993, conplaining that his
transfer was a denotion and that TMC continued to discrimnate
against hint on account of his age, in violation of the ADEA
national origin, inviolation of Title VII; and race, in violation

of 8§ 1981.2 Bennett’'s Title VI| claim to the extent it was based

! Bennett claimed that TMC continued to discrimnate
agai nst hi mby, anong other things, requiring himto performmnual
tasks, placing himin a smaller office, reducing the nunber of
enpl oyees he supervised, deleting himfromdistribution lists for
i nternal nenoranda, and denying hima raise in 1992 and a bonus in
1993. He also clainmed that TMC discrimnated against him in
refusing to reinstate himto his fornmer position after G anger
rotated back to France.

2 Bennett claimed that TMC di scrim nated against him
because he was “not of French ancestry.” Racial discrimnation
under 8 1981 enconpasses discrimnation against “identifiable
cl asses of persons who are subjected to intentional discrimnation
sol ely because of their ancestry or ethnic characteristics.” St.
Francis Col |l ege v. Al -Khazraji, 481 U. S. 604, 613 (1987). Although
TMC argues that Bennett failed to allege nenbership in an
identifiable ethnic group, that is an i ssue we need not deci de.
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on acts occurring prior to Novenmber 21, 1991,° was tried to the
court. Hi s remaining clains were tried to a jury. The court and
the jury found for Bennett on each of his clains. On Novenber 8,
1996, the court entered judgnment awarding Bennett $152,100 in
backpay; $300,000 in conpensatory danmges; $970,000 in punitive
damages; and $391,722.73 in attorneys’ fees. The court denied
TMC s post-trial notion for judgnent as a matter of |aw on
Bennett’s clainms and Bennett’s notion to anmend the judgnent to
i nclude an award of front pay. Both TMC and Bennett appeal.
1.

TMC cont ends that Bennett’s clains are barred by Article VI of
the Convention of Establishnment between the United States and
France, (the “Convention”), one of a series of commercial treaties
negoti ated by the United States with a nunber of other countries in
the years following Wrld War 11. See 106 Cong. Rec. 16561-63
(1960).4 1d. Article VI of the Convention provides in pertinent
part:

Nat i onal s and conpani es of either Hi gh Contracting Party

shal |l be permtted to engage, at their choice, within the

territories of +the other Hgh Contracting Party,
accountants and other technical experts, |awers, and

3 The effective date of the Civil Rights Act of 1991
Prior to the passage of the Act, Title VII plaintiffs could seek
only equitable relief. See, e.g., Hanpton v. IRS, 913 F.2d 180,
182 (5th Gir. 1990).

4 The central purpose of the treaties was to encourage
i nvest ment abroad by granting conpanies of each signatory |ega
status in the territory of the other country and by all ow ng them
t o conduct business in the other country on a conparabl e basis with
donestic firnms. See Sum tonp Shoji Anmerica, Inc. v. Avagliano, 457
US 176, 185-88 (1982); MacNamara v. Korean Air Lines, 863 F.2d
1135, 1142-43 (3d GCir. 1988); 106 Cong. Rec. 16563 (1960).
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personnel who by reason of their special capacities are
essential to the functioning of the enterprise.

11 U S T. 2398, 2405. TMC argues that Article VI thus permts
French conpanies conducting business in the United States to
discrimnate in favor of French citizens in filling the positions
specified therein without running afoul of donmestic |laws such as
Title VII or the ADEA

The parties’ dispute centers on whether TMC, the wholly owned
U.S. subsidiary of a French conpany, may assert rights under the
Convention. In Sumtono Shoji Anerica, Inc. v. Avagliano, 457 U S.
176, 189 (1982), the Suprene Court held that a wholly owned U. S
subsi di ary of a Japanese conpany was not covered by Article VI11(1)
of the Friendship, Commerce and Navigation Treaty between the
United States and Japan (the “Japan FCN treaty”), a provision
simlar to Article VI.> The Court, however, expressly reserved the
question of whether the U S. subsidiary could assert any of its
parent’s rights under the treaty. 1d. at 189-90 n. 19.

In Fortino v. Quasar Co., 950 F.2d 389, 393 (7th Cr. 1991)
(Posner, J.), the Seventh Crcuit concluded that a wholly owned
U.S. subsidiary of a Japanese conpany could assert its parent’s
rights under Article VI11(1) of the Japan FCN treaty to the extent
that the parent dictated the subsidiary’s alleged discrimnatory

conduct. In Fortino, the parent conpany maintained a practice of

5 Article VIII1(1) of the Japan FCN treaty provides in
pertinent part: “[Clonpanies of either Party shall be permttedto
engage, within the territories of the other Party, accountants and
ot her techni cal experts, executive personnel, attorneys, agents and
ot her specialists of their choice.” See Sumtono, 457 U. S. at 181.



assigning several of its financial and marketing executives to the
subsidiary on a tenporary basis. These “expatriates” were
enpl oyees of the subsidiary and were under its day-to-day control,
yet they also retained their status as enployees of the parent
conpany. The parent evaluated their performance, kept their
personnel records, fixed their salaries, and assisted with the
relocation of their famlies to the United States. The expatri ates
entered the United States under “E-1" or “E-2" tenporary visas,
which permtted the holder to work in the United States provided,
anong ot her things, that the work was executive or supervisory in
character, that the worker was a Japanese citizen, and that the
wor ker was doi ng work authorized by the Japan FCN Treaty.

The plaintiffs in Fortino were Anerican executives di scharged
by a Japanese expatriate put in charge of the subsidiary by the
parent to prevent the recurrence of a mnmassive loss and who
proceeded to do so by reorganizing the conpany and reducing the
wor kf orce, including managenent, by half. No Japanese expatriate
executive were term nated, although two were rotated back to Japan
and replaced by a single new expatriate. The court held that the
subsidiary was entitled to judgnent in its favor, reasoning that
“[a] judgnent that forbids [the subsidiary] from giving
preferential treatnent to the expatriate executives that its parent
sends woul d have the sane effect on the parent as it would have if
it ran directly against the parent: it would prevent [the parent]
from sending its own executives to nmanage [the subsidiary] in

preference to enploying Anerican citizens in such posts.” |d. at



393.

In Papaila v. Uniden Anerica Corp., 51 F.3d 54, 56 (5th Cr
1995), followng the lead of the Seventh G rcuit in Fortino, we
held that a wholly owned U. S. subsidiary of a Japanese entity could
invoke its parent’s rights under Article VIII(1) of the Japan FCN
Treaty with respect to enpl oynent deci sions dictated by the parent.
I n Papai |l a, the parent conpany al so assi gned “expatri ate” enpl oyees
to work for the subsidiary on a tenporary basis. The expatriates
were sent to protect the parent’s rights in the subsidiary and were
subject to transfer at the parent’s request. The parent set the
expatriate’'s sal ari es, wages, benefits and hours, directed that the
subsidiary mai ntain a separate payroll account for the expatri ates,
and evaluated their job performance. The plaintiff in Papaila
al | eged that Japanese expatriates received favorable treatnent in
terms of salaries, benefits, and job protection. W affirned the
district court’s grant of summary judgnent in favor of the
subsidiary because the parent was responsible for the alleged
di scrim natory conduct.

TMC contends that it is clear from the record that TOTAL
dictated the decision to replace Bennett with Ganger, as well as
the decision not to reinstate him after G anger rotated back to
France. Bennett, on the other hand, contends that there is no
evi dence that these decisions were dictated by TOTAL. W concl ude
that the record indeed discloses that the decisions were dictated
by TOTAL and that, under Papaila, TMC may assert TOTAL's rights

under the Article VI of the Conventi on.



Like the foreign parents in Papaila and Fortino, TOTAL
assigned its own executives to TMC on a tenporary basis.
Expatriate executives maintained their status as TOTAL enpl oyees
and could not be fired by TMC Simlar to what occurred in
Fortino, Fonck was put in charge of TMC by TOTAL with the mandate
to conpletely reorganize TMC As part of his reorganization
efforts, he replaced Bennett with G anger. Later, Ganger was
call ed back to France and TOTAL directed that he be replaced by
Ceyel in.

As nentioned above, TMC contends that Article VI of the
Convention permts French conpani es operating in the United States
to discrimnate in favor of French citizens in filling the
positions specified therein without running afoul of donestic | aws
such as Title VIl or the ADEA. The Convention is patterned after
the post-Wrld War Il comercial treaties that preceded it,
including the Japan FCN Treaty and the Treaty of Friendshinp,
Comrerce, and Navigation between the United States and Korea
(“Korea FCN treaty”).® See 106 Cong. Rec. 16561-63 (1960). Those

treaties each contain a provision simlar to Article VI.” Courts

6 The Convention was signed on Novenber 25, 1959. The
Japan FCN treaty and the Korea FCN treaty were signed on April 2,
1953 and Novenber 28, 1956, respectively.

! As noted above, Article VIII(1) of the Japan FCN treaty
provides in pertinent part: “[C]onpanies of either Party shall be
permtted to engage, within the territories of the other Party,
accountants and other technical experts, executive personnel,
attorneys, agents and other specialists of their choice.”

Article VII1(1) of the Korea FCN treaty provides in
pertinent part: “Nationals and conpanies of either Party shall be
permtted to engage, within the territories of the other Party,
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have interpreted these provisions as granting foreign businesses
operating in the United States the right to discrimnate in favor
of citizens of their hone countries because of their citizenship.
See Papaila, 51 F.3d at 55 (interpreting sim/lar provisionin Japan
FCN treaty); MacNamara v. Korean Air Lines, 863 F.2d 1135, 1144-46
(3d Cir. 1988) (interpreting simlar provision in Korea FCN treaty
and expressly rejecting argunent that the treaty grants Korean
conpanies inmmunity from liability under Title VII and the ADEA
insofar as they discrimnate in favor of Korean citizens infilling
certain positions specified therein). Thus, we conclude that, at
the very |l east, Article VI grants French conpani es operating in the
United States the right to discrimnate in favor of French citizens
because of their citizenship in filling the positions specified
therein. W need not decide whether Article VI imunizes French
conpani es to the extent urged by TMC because the record contai ns no
evi dence that Bennett was discrim nated agai nst on any basis ot her
than his citizenshinp.
L1,

As di scussed above, Article VI of the Convention grants TOTAL
the right to discrimnate in favor of French citizens in sel ecting,
anong other things, t echni cal experts essenti al to its

functioning.® Because we have concl uded that TOTAL was responsi bl e

accountants and other technical experts, executive personnel,
attorneys, agents and other specialists of their choice.” See
MacNamara, 863 F.2d 1135, 1138 (3d G r. 1988).

8 It is undisputed that G anger and Ceyelin were “technical
experts” within the neaning of the Conventi on.
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for the decision to replace Bennett, TMC may assert TOTAL' s rights
under Article VI. As the court noted in Fortino, “[t]he exercise
of a treaty right my not be nmade the basis for inferring a
violation of Title VII.” 950 F.2d at 393. Here, there is no
evidence that TOTAL did anything other than exercise its treaty
right to select French citizens as technical experts.

I n support of his Title VII and § 1981 cl ai ns, Bennett points
to evidence that he clains shows that “the French,” -- i.e., French
citizens -- received preferential treatnent at TMC.° He does not
point to any evidence, however, that shows that “the French” were
treated preferentially because of their national origin or race, as
opposed to their citizenship. For exanple, he does not point to
any evidence that Anmerican citizens of French ancestry were shown
favoritism See, e.g., Fortino, 950 F.2d at 393 (no evidence of
national origin discrimnation where there was no evidence of
favoritism shown Japanese-Anerican enpl oyees). Al t hough
citizenship and national origin may be highly correlated, they
shoul d not be equated with one another, particularly in light of
the Convention. See id. at 393. By thenselves, the facts on which
Bennett relies sinply do not support an inference of nationa

origin or race discrimnation. Accordingly, we conclude that TMC

o Bennett clains that the evidence adduced at trial shows
that: 1) the French received preferential treatnent; 2) the French
met anong thenselves regardless of seniority; 3) junior French
enpl oyees knew nore at TMC than senior Anmericans; 4) TMC required
poor eval uations of Frenchman to be adjusted; and 5) French rai ses
and bonuses were adjusted upward at the expense of Anericans.
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is entitled to judgnent on Bennett's Title VII and § 1981 cl ai ns. 1°
| V.

That leaves us with Bennett’s age discrimnation claim
Bennett alleged that TMC di scri m nated agai nst hi mon the basis of
age in denoting him denying hima raise in 1992 and a bonus in
1993, and refusing to reinstate him after his fornmer position
becane available. We will first address Bennett’s contention that
TMC di scrimnated against himin denoting himand in refusing to
subsequently reinstate him

A plaintiff may establish a prinma facie case of age
discrimnation with respect to a denotion or a failure to pronote
by denonstrating that: 1) he was denoted or not pronoted, as the
case may be; 2) he was qualified for the position he occupied or
sought; 3) he was within the protected class at the tinme of the
denotion or failure to pronote; and 4) either i) the position he

occupi ed or sought was filled by soneone outside the protected

10 W realize that Bennett’'s Title VII and § 1981 clains are
not based solely on TMC s decision to replace himw th G anger and
its refusal to subsequently reinstate himafter his fornmer position
becane avail abl e. Bennett <claimed that TMC continued to
di scrim nate agai nst hi mafter denoting hi mby, anong ot her things,
requiring himto perform manual tasks, placing himin a smaller
of fice, and reducing the nunber of enployees he supervised. Title
VII, however, was “ designed to address ultinmate enploynent
deci sions, not to address every decision nmade by enployers that
arguably m ght have sone tangential effect upon those ultimte
decisions.”” Mattern v. Eastman Kodak Co., 104 F.3d 702, 707 (5th
Cr. 1997) (citation omtted). “"Utimte enploynment decisions’
include acts ‘such as hiring, granting |eave, discharging,
pronoting, and conpensating.’” |Id. (citation omtted). Most of the
conduct of which Bennett conpl ai ns does not constitute an “ultinmate
enpl oynent decision.” |In any event, the evidence to which Bennett
poi nts does not raise a reasonable inference of national origin or
race discrimnation with respect to such conduct.
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class; ii) the position he occupied or sought was fill ed by soneone
younger; or iii) he was otherw se denoted or not pronoted because
of his age. See Rhodes v. Quiberson G| Tools, 75 F.3d 989, 992
(5th Gr. 1996) (en banc). Once established, the prinma facie case
rai ses an i nference of unlawful discrimnation. 1d. The burden of
production then shifts to the defendant to proffer a legitinate,
nondi scri m natory reason for the chall enged enpl oynent action. |d.
at 992-93. The plaintiff is then accorded the opportunity to
denonstrate that the defendant’s articulated rationale was nerely
a pretext for discrimnation. 1d. at 993.

A jury may be able to infer discrimnatory intent in an
appropriate case from substantial evidence that the enployer’s
proffered reasons are false. ld. at 994. For exanple, the
evidence may strongly indicate that the enployer has introduced
fabricated justifications for an enployee s discharge, and not
ot herwi se suggest a credible nondiscrimnatory explanation. | d.
In contrast, if the evidence put forth by the plaintiff to rebut
the enpl oyer’s reasons i s not substantial, a jury cannot reasonably
infer discrimnatory intent. 1d. |In sone cases, for instance, the
fact that one of the nondiscrimnatory reasons in the record has
proved highly questionable may not be sufficient to cast doubt on
the remai ning reasons. 1d. An enployer is entitled to judgnent in
its favor if the evidence taken as a whole would not allow a jury
to infer that the actual reason for the adverse enpl oynent action
was discrimnatory. |d.

Qur review of the record |leads us to conclude that Bennett
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failed to produce substantial evidence of pretext and that the
evidence is otherwise insufficient to support a reasonable
i nference of age discrimnation. TMC proffered several legitimate,
nondi scrimnatory reasons for replacing Bennett with G anger and
for subsequently refusing to reinstate him One reason TMC cl ai ned
it replaced Bennett with Granger and, subsequently, Ceyelin was the
ability of both nen to speak French and thereby comrunicate nore
effectively with TOTAL personnel in France.!! Rather than present
evidence to rebut this rationale, however, Bennett sought to

establish Granger’s ability to speak French as a significant factor

in the decision to replace himwith Ganger. He thus queried of
Fonck:

Q [ Yfou woul d agree that it was a notivating factor?

A Yes, it was a significant factor.

And questi oned Dougl as Burgess, Vice President of Operations, thus:

Q Now, M. Burgess, isn't it true that one of the reasons
that M. Ganger was placed in the production manager
position was because it was believed that he could
comuni cate nore effectively with the people in Paris?

A. | " msure that was consi der ed. | don’t know that it was
the controlling criteria.

Q VWll, in fact, you testified, didn't you, that it was a
considerationin putting M. Granger, a Frenchman, in the
spot held by M. Bennett?

A. And | believe that to be the case.

1 The ot her reasons proffered by TMC were that Bennett had
insufficient offshore experience; that he |acked teambuilding
skills; and that he failed to run certain studies on three onshore
projects. An additional reason proffered by TMC for refusing to
subsequently reinstate Bennett was that he lacked drilling
experi ence.
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Q Ckay. In fact, when you talked to M. Fonck, that was
one of the things that you and he had di scussed? That'’s
what he had told you?

A That’ s correct.
Q And you believe that being able to speak French gave M.

Granger an advantage, in terns of being able to
communi cate effectively wwth people in Paris?

A Yes.

Q You felt that that was an advantage that he had over the
Anmeri can?

A Yes.

Mor eover, Bennett did not produce any evi dence t hat woul d have
called into question the desirability of having soneone in his
position be able to comrunicate in French with TOTAL personnel. In
fact, Bennett presented evidence that French workers had regul ar
t el ephone communi cations wth personnel in France.

Assum ng arguendo that Bennett produced substantial evidence
that TMC s other proffered reasons were pretextual, his doing so
woul d nevertheless be insufficient to cast doubt on TMCs
articulated rationale that it replaced Bennett because he did not
speak  French. Thi s rationale relates to a credible
nondi scrimnatory explanation suggested by the evidence for
Bennett’s replacenent and TMC s refusal to subsequently reinstate
hi m TOTAL, through TMC, was sinply exercising its right under
Article VI of the Convention to select French citizens as technical
experts.

None of the other evidence on which Bennett relies supports a
reasonabl e i nference of age discrimnation. First, Bennett relies
on a 1993 article in a nagazi ne published by TOTAL i n which Theirry
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Desmarest, TMC's chairman of the board of directors, announced:
“I't is our intention to continue recruitnent, but at a nore
noderate rate, focusing exclusively on young people.” This comment
cannot serve as evidence of age discrimnation because it does not
refer in any way to Bennett’'s age or the enploynent decisions of
whi ch he conplains. See, e.g., Turner v. North Anmerican Rubber,
Inc., 979 F.2d 55, 59 (5th Gr. 1992) (comment by plaintiff’s
supervi sor that he was sending him“three young tigers” to assist
wth operations not sufficient evidence of age discrimnation
because it did not refer in any way to plaintiff’s age and was not
in any way related to plaintiff’s discharge).

Bennett also relies on evidence that during the 1989 and 1991
restructurings TMC term nated a nunber of managers over the age of
40 and that during the 1991 restructuring TMC pronpted severa
managers under the age of 40. Bennett, however, did not present
any evidence denonstrating that the results of the restructurings
were statistically significant. Although he attenpted to elicit
such an adm ssion from Ira Chorush, TMC s statistical expert,
Chorush testified that he woul d need additional information before
he could state conclusively whether the results were statistically
significant. Because Bennett failed to denonstrate statistica
significance, he failed to raise a reasonable inference of age
discrimnation. See Anderson v. Douglas & Lomason Co., Inc., 26
F.3d 1277, 1291-92 (5th Gr. 1994) (no inference of disparate
treatnment where disparities not statistically significant);

Otaviani v. State Univ. of New York at New Paltz, 875 F.2d 365
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371 (2d Cr. 1989) (“Before a deviation from a predicted outcone
can be consi dered probative [of discrimnation], the deviation nust
be ‘statistically significant.””).

We turn nowto Bennett’'s claimthat TMC denied hima raise in
1992 and a bonus in 1993 because of his age. Bennett could have
established a prima facie case of disparate treatnent by show ng
that younger nmanagers received raises and bonuses under
circunstances “nearly identical” to his. See Mayberry v. Vought
Aircraft Co., 55 F.3d 1086, 1090 (5th Cr. 1995). Bennett,
however, did not produce any evidence that the other managers who
recei ved raises and bonuses were simlarly situated to him Nor
did he present any other evidence that would raise an i nference of
age di scrimnation.

In sum we conclude that Bennett failed to produce sufficient
evidence to rai se a reasonabl e i nference of age discrimnation. W
al so observe that wei ghing against a finding of age discrimnation
is the fact that TMC hired Bennett at age 50, pronoted him at age
52, and then pronoted himonce again at age 54.

V.

For the reasons set out above, we conclude that there is no
evidence that TOTAL did anything other than exercise its treaty
right to select French citizens as technical experts, and that the
record in this case does not support a reasonable inference of
national origin, race, or age discrimnation. W therefore reverse
the judgnent of the district court and render judgnent in favor of

TMC.
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REVERSED and RENDERED.
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