IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20588

GLOBAL OCTANES TEXAS, L P
Plaintiff - Appellant-Cross-Appellee,

ver sus
BP EXPLORATI ON & A L | NC,

formerly known as BP G| Conpany
Def endant - Appel | ee- Cross- Appel | ant

Appeals fromthe United States District Court
for the Southern District of Texas

Septenber 14, 1998
Before REYNALDO G GARZA, H GG NBOTHAM and EMLIO M GARZA,
Circuit Judges.
H G3 NBOTHAM Circuit Judge:

This is a suit on a contract for the sale of a gasoline
addi ti ve. The district court granted sunmary judgnent for the
seller, concluding that the buyer had no contractual right to
termnate and had breached the contract in doing so. It then
applied a provision of the contract to limt danmages to $500, 000.
BP Expl oration, the purchaser, urges that the district court erred
inrejecting its right totermnate the contract. @ obal COctanes,
the seller, attacks the limtation of damges and defends the

finding that BP breached the contract. W affirm



I

Envi ronnmental regulation created a market for nethyl tertiary
butyl ether, MIBE, an additive designed to raise octane |levels and
oxygenat e gasoline. On August 26, 1991, dobal and BP executed a
Product Supply Agreenent obligating dobal to sell and BP to buy
m nimumquantities for a five-year period. The contract has a take
or pay feature in that BP was obligated to pay for the m ni nrum
anounts whet her purchased or not. The prices were set by a
formul ae and did not fluctuate with the market. The narket price
dropped creating a difference between the market price and the
contract prices of approximately $1,000,000 for each nonth of
pur chases. A obal declined BPs request to negotiate new price
terms. The market prices continued at this |lower |evel and over
the three-year period the contract was in force, the difference
between the contract price and the market price sumed to over
$40, 000, 000, or roughly 40,000 each day. BP, nonethel ess, did not
i nvoke the damage cap of $500,000 it would later rely upon.
Rat her, on Septenber 5, 1995, after EPA issued rules in January and
July 1995, BP gave 3 obal witten notice of termnation. It relied
upon paragraph 14(b) of the contract, a provision treating changes
inlaw. This suit followed.

I

BP s clained right to termnate the five-year contract turns
on the applicability of the agreenent regarding changes in |aw
found in paragraph 14(b) which provides:

14(b) Changes in Law. If, during the
termof this agreenent the Cean Air Act, PL
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101- 549, is anended and becones effective,
or any final, non-appealable rules or
regul ati ons pronul gated thereunder becone
effective, so as to no longer require the
use of refornmulated notor gasoline (as
defined in the Clean Air Act) in an area or
areas of the United States wherein the Buyer
mar ket s not or gasol i nes, thereby elimnating
the Buyer’s requirenents for MIBE Product as
an oxygenate (the “Anmendnent”), then either
party hereto may, wupon thirty (30) days
notice to the other, convene a neeting to
discuss an equitable resolution of any
al l eged hardship resulting to such party as
a result of the Anmendnent; provi ded,
however, that if such neeting does not |ead
to a resolution wthin sixty (60) days from
the date of commencenent, either party may
termnate this Agreenent upon sixty (60)
days’ witten notice to the other party.

The district court in its carefully crafted order detail ed
threerequired triggers toaright toterm nate the agreenent under
its change in law provision. First, changes in the Cean Ar Act
or its inplenenting regulations. Second, refornulated notor
gasoline nust no longer be required “in an area or areas of the
United States wherein the Buyer markets notor gasolines.” Third,
the EPA action nust elimnate the buyer’s requirenents for MIBE
Product as an oxygenate”. The first two were ultinmately not at
issue and we turn to the third. It had two aspects.

The first is a contention that product as used in the change
in law provision neans only product fromthe Deer Park facility.
The changes in EPA rules elimnated the need for MIBE in Wstern
Pennsyl vani a, an area where BP sold notor gasolines, and which had
requi red 80,000 barrels per nonth of MIBE. BP points to the

| anguage, “so as to no longer require the use [RFG...in an area or



areas of the United States wherein [BP] markets notor gasolines,
thereby elimnating [BP s] requirenents for MIBE Product as an

oxygenate. ... The argunent continues that the EPA rules thus
ended the use of product in an area in which BP marketed its
gasoline; that this ended a need for MIBE i n an anpbunt in excess of
the 75,000 barrels per nonth required to be purchased by the
agreenent. The argunent, nore nuanced before the district court,
has narrowed to the present contention that the EPA rules
elimnated BP's requirenents for MIBE Product nmanufactured at
G obal’s Deer Park facility. As the district court pointed out,
this reading of product is in tension with other provisions of the
agreenent, such as the provision for “suspension of deliveries”
dealing wth replacenent product, a termnot limted to the Deer
Park facility.

We need not travel the semantical paths of this aspect, for
BP"s contention suffers a nore fundanental flaw in its second
aspect. As the district court noted, w thout a qualifying phrase
such as “in such area or areas” followng the elimnation of
buyer’ s requirenents | anguage i n t he agreenent, the provision neans
that a change in | aw does not trigger a right to term nate unless
BP' s need for MIBE as an oxygenate is elimnated entirely, not just
in an area in an anount in excess of its required purchase under
the agreenent. BP' s need for MIBE as an oxygenate was reduced, but
it was never elim nated.

BP explains that it intended that the provision allowit to

termnate the contract when a change in | aw caused it to need | ess



MIBE as an oxygenate than it was obligated to purchase fromd obal .
BP had a contract with ARCO for MIBE that |acked a change in |aw
provi si on. It insisted upon the change in law provision in the
agreenent with G obal, anticipating that a loss of a market area
mght elimnate its need to purchase MIBE as an oxygenate from a
source other than ARCO This is a rational explanation of what BP
wanted in the agreenent. The difficulty is that the contract,
pl ai nly and unanbi guously describes an elimnation of need for
product, not the elimnation of need for a second source of supply.
11

Paragraph 11 of the agreenent provides in relevant part:

In no event shall the liability of either party under

this Agreenent (other than the obligation to pay for

delivered Product or provide tinmely «credit for

repl acenent Pr oduct each of whi ch shal | be

uncondi tional) exceed $500, 000.

The district court enforced this provision as a cap on damages
for breach of the agreenent. Since any danmages i ndisputably
exceeded the cap, the district court entered sunmary judgenent for
G obal in the anobunt of $500,000, together wth prejudgnment
i nterest.

A obal first urges that the district court failed to give it
adequat e opportunity to confront BP s [imtation of renmedy defense,
entering summary judgnent, sua sponte. Second, paragraph 11 fails
under Tex. Bus. & Com Code, § 2.719, because it is not an
exclusive renedy, alternatively, it fails of its essential purpose.

The argunment continues that it is not exclusive because its text

provi des no cap on damages for buyer’s non-paynent and BP' s actual



performance of the agreenent nakes plain that Paragraph 11 was not
intended to Ilimt damges for wongful termnation of the
agreenent. Third, the damages specified are di sproportionately and
unreasonably low, this is a |liquidated damges clause, and fails
under § 2.718.

BP replies that the sua sponte summary judgnent was
appropriate, the limtation on damages enforceabl e, the exclusive
remedy anal ysi s i napplicable, the purpose did not fail, no penalty
analysis is appropriate and there was no error in not considering
the BP' s asserted “performance” of the agreenent.

1

We turn first to Gobal’s contention that the district court
failed to give it afair opportunity to address the cap of danmages,
specifically, notice of its intent to grant summary judgnent, sua
sponte. dobal filed its “final” notion asserting that it was
di spositive on all issues. It had filed two separate responses
regarding BP's limtation of damages defense and evidence in
support of its responses. These filings included oral depositions
in which witnesses fromBP and d obal testified about the cap. W
are persuaded fromour reviewof the record that d obal had a ful
and fair opportunity to develop the record and nmarshal its

argunents. See British Caledonia Airways, Ltd. v. First State Bank,

819 F.2d 593 (5th Cr. 1987).
2

d obal contends that because the obligation to pay for

“del i vered Product is unconditional in the parenthetical in



paragraph 11, the district court erred in limting dobal’s
recovery to $500, 000 for its breach. Under Texas |aw, “contracting
parties can |imt their liability in damages to a specified

anount,” see Vallance & Co. v. Anda, 595 S. W2d 587, 590 (Tex. Cv.

App.--San Antonio 1980, no wit) (non-U C C. case regarding
services contract); Tex. Bus. & Comm Code § 2.719(a)(1l) (West
1994), and “it is immterial whether a limtation of liability is
a reasonabl e esti mate of probabl e danages resulting froma breach.”
Val l ance, 595 S.W2d at 590. Paragraph 11, by its very terns,
limts the damages that may be collected by both parties to
$500, 000. The parenthetical in paragraph 11 makes clear that BP
must still pay for MIBE that is delivered to it by d obal and the
words “other than” in the parenthetical indicate that paynent for
delivered product is not to be included in a conputation of
damages.

d obal proposes a definition for “delivered Product” that
i ncludes MIBE delivered by Gobal to third parties on the spot
mar ket . As we read it, however, the term “delivered Product”
refers to MIBE delivered to BP. For exanple, paragraph 9 of the
Agr eenment, which governs the risk of | oss for MIBE delivered to BP
states that “the Product shall be delivered FOB the Term nal.”
G obal's stretch of the neaning of “delivered Product” to fal
wthin the exception in the parenthetical in paragraph 11 is
unconvi nci ng.

Par agraph 4(c) of the Agreenent states, in pertinent part:

It is acknow edged and agreed that, except as otherw se
expressly provided 1in this Agreenent, the only
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obligations of the Buyer are to accept delivery of, and
pay for, delivered Product.

Under this paragraph, BP has two obligations, to accept delivery of
MIBE and to pay for delivered Product. The parenthetical in
paragraph 11 refers only to BP's obligation to pay for delivered
Product. Paragraph 4(c) and 11 are not inconsistent with reading
“delivered Product” to refer to MIBE that is delivered to BP
Par agraph 4(c) does not help d obal’s position.

Nor are paragraphs 4(b)(1) and 4(b)(ii) inconsistent wth
readi ng paragraph 11 to cap damages at $500, 000. Par agr aph
4(b) (1) &(ii) provide fornulae for conputing BP's or dobal’s
damages for a breach. W are not persuaded that readi ng paragraph
11 to limt the overall damage recovery to $500,000 renders the
damage fornul ae in paragraph 4(b) superfl uous.

3

d obal wurges that paragraph 11 is not an exclusive renedy
under the Agreenent, pointing to paragraph 14(c) which provides:

(c) NO REMEDY EXCLUSI VE. No renedy herein conferred upon

or reserved to [BP] or to [d obal] under this Agreenent

is intended to be exclusive of any ot her avail abl e renedy

or renedies, but each and every such renedy shall be

cunul ative and shall be in addition to every ot her renedy

gi ven under this Agreenent or now or hereafter existing

at law or in equity or by statute.

G obal notes that U CC 8§ 2.719(a) creates a presunption that
cl auses prescribing renedi es are cunul ati ve rat her than excl usive.
See Tex. Bus. & Comm Code § 2.719(a) (West 1994). This argunent,
however, conflates “renedi es” and “danages.” Paragraph 11 limts
t he amount of danages and does not restrict any ot her renedy, such

as injunctive relief, that G obal nmay be entitled to under the
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Agreenment.! U C. C. § 2.719(a)(2) provides that any renedy is not
meant to be excl usive, unl ess expressly agreed upon by the parties,
and this section does not refer to any [imtation on the anount of
damages. Indeed, 8§ 2.719(a)(1l) explicitly provides that an
agreenent “may limt or alter the neasure of damages avail able
under this chapter . . .7 See Tex. Bus. & Conm Code 8§ 2.719(a)(1)
(West 1994) (enphasis added).
4

G obal contends that the district court abused its discretion
in excluding testinony in oral depositions that BP officials had
not read paragraph 11 to |limt damages for termnation; that this
testinony i s “course of performance” evidence that shoul d have been
consi dered by the court.

Inignoring this testinony, the district court found that the
Agr eenent was unanbi guous and refl ected the objective intent of the
parties. In the district court, G obal urged that the testinony
denonstrated the subjective intentions of BP. On appeal it shifts,
recasting this testinony as “course of perfornmance” evidence.
Assum ng this testinony is “course of performance” evidence and
the shift in position aside, course of performance can only explain
or supplenent ternms of a contract. See Tex. Bus. & Comm Code 8§88
2.202 & 2.208(b) (West 1994). It may not be used to contradict the
express terns of an unanbi guous contract. Reading the Agreenent as

a whol e, paragraph 11 is unanbi guous. The district court did not

! @ obal has only sought a damage award of $ 28 million and
no other relief.



abuse its discretion in not relying on the deposition testinony of
BP enpl oyees.
5
d obal argues for the first time on appeal that even if

paragraph 11 of the contract is an exclusive renedy, it “fail[s] of
its essential purpose” under U C C § 2.719(Db).

Where circunstances cause an exclusive or limted renedy

to fail of its essential purpose, renedy may be had as

provided in this title. Sec. 2.719(b).
Par agraph 11 does not |imt the renedi es that d obal can seek under
the Agreenent. It limts the anount of damages that either party

can collect. Under Texas |l aw, “contracting parties canlimt their

liability in damages to a specified anount” and “it is i mmteri al

whether a limtation of liability is a reasonable estimte of
pr obabl e damages resulting froma breach.” Vallance, 595 S. W 2d at
590. Moreover, in Texas, an agreenent “may |limt or alter the

nmeasure of dammges avail able . .” See Tex. Bus. & Comm Code 8
2.719(a) (1) (West 1994).
6

A obal urges that in any event the specified damages are
di sproportionately and unreasonably | ow under U C. C. § 2.718.

UCC § 2.718(a) provides:

Damages for breach by either party may be liquidated in

t he agreenent but only at an anmount which is reasonabl e

inthe light of the anticipated or actual harmcaused by

the breach, the difficulties of proof of |oss, and the

i nconveni ence or non-feasibility of otherw se obtaining

an adequate renedy. A term fixing unreasonably |arge
i qui dated damages is void as a penalty.
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This section, by itsterns refers to aliquidated damages provi si on
and not to a limtation on the anount of damages. As the Eighth
Circuit explained, “[a] |iquidated damages provision sets a fixed
anount that can be recovered upon breach w thout proof of any
damage. A limtation of danages provision limts the damges that
may be recovered, but proof of damages is still required in order

to recover tothe limt.” Tharalson v. Pfizer CGenetics, Inc., 728

F.2d 1108, 1111 (8th Cr. 1984) (citing Western Union Tel. Co. V.

Nester, 309 U S. 582, 587-88 (1940)). Paragraph 11 is alimtation
on danmages and not a |iquidated damages provision. It is not
governed by U C C § 2. 718(a). See id. (concluding that the
reasonabl eness test in UCC 8§ 2.718(a) is inapplicable to a
limtation of danmages provision).

AFFI RVED.
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