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IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-20602

PATRI CE SHARP,
Pl ai ntiff-Appellee,
VERSUS
CITY OF HOUSTON, ET AL
Def endant s,
CI TY OF HOUSTON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

January 12, 1999
Before KING SM TH, and STEWART, Circuit Judges.

JERRY EE. SMTH, G rcuit Judge:

The City of Houston appeals a judgnent entered on a jury
verdict in favor of Patrice Sharp, a fornmer Houston Police
Departnent (“HPD’) officer, for sexual harassnent and retaliation.

Finding no reversible error, we affirm



l.

Sharp was one of about fourteen officers assigned to Munted
Patrol, an elite horse-nmounted unit stationed several mles from
downt owmn Houston and police headquarters. Mounted Patro
mai ntai ned a strict paramlitary chain of command. There were two
sergeants: Edgar Bice, who was Sharp's i medi ate supervisor, and
Jinmmy Brown. |n 1991, Lieutenant Wayne Hanki ns was gi ven char ge of
Mounted Patrol, supervising the two sergeants. He reported to the
Speci al Operations Commander, Captain Dale Brown, who reported to
Assi stant Chief Dennis Stornski, who reported to Chief Sam Nuchi a.

Everyone assi gned to Mounted Patrol, includi ng Hanki ns and t he
sergeants, was based at Mounted Patrol headquarters. The persons
with higher levels of authority, however, were |located at HPD
headquarters downtown. Because of the unit's physical isolation,
and because its duties did not overlap significantly with those of
other wunits, Hankins retained al nost absolute control over the
unit's operations, subject only to m nimal supervision by Captain
Br own.

Shortly after Hankins took charge, he and Bi ce began sexual ly
har assi ng Sharp, making frequent and deneani ng conments about her
body, meking her the object of |ewd jokes and gestures, and
generally mstreating her in a manner that was not directed at nal e
of ficers. On one occasion, Bice announced in front of over one
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hundred officers and police cadets that Sharp “needs to be in a wet
T-shirt contest.” He often referred to Sharp's breasts as
“headl i ghts” and, on one occasion, as Sharp wal ked toward hi m and
several other officers, he yelled, “I see those headlights com ng!”

When Sharp woul d bend over to pick up equipnent, Bice, while
swveling his hips, would shout out, “hold that position, gal.”
When Sharp requested tine off, Bice often joked that he had keys to
a notel roomwhere they could go to “discuss the matter.” He often
commented that the couch in his office folded out into a bed, and
invited her to conme in and cl ose the door. He once told Sharp that
he woul d approve her vacation request if she brought back pictures
of herself on a nude beach, and once suggested that Sharp and
another female officer tell others that they had engaged in a
sexual threesome with him

Hankins not only failed to stop Bice's harassnent but engaged
in harassnment hinmself. H's favorite occasion for harassnment was
the daily roll call, at which all officers were required to be
present. He often told filthy jokes at roll call, which derived
t hei r adol escent, shock-val ue “hunor” fromtheir graphic references
to female and nmle sex organs, breasts, excretory functions,
mast ur bati on, and various sex acts.

On one occasion, during roll call, Hankins wal ked up to Sharp
and unzi pped his pants, placing his crotch inches from her face.
He capped off the “joke” by making a reference to oral sex. \Wen
Sharp asked job-related questions, on several occasions Hankins
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grabbed his crotch and shook it, inviting her to “chew on this.”
Al most universally, Hankins and Bice nmade their |ewd jokes,
coments, and gestures in the presence of other officers.

Al t hough Sharp nmade it apparent that she did not find the
j okes or comments funny, and that she did not care for the
treatnent Hankins and Bice afforded her, she never formally
conplained to Bice, Hankins, or Captain Brown, nor to HPD s
Internal Affairs Division (“1 AD") or the mayor's affirmative action
of fice. Because her direct supervisor and his supervisor were the
ones harassing her, she believed it would have been useless to
conplain to them She was chilled from going to | AD, and she
presented evidence that any officer who conpl ai ned about another
officer inevitably suffered for it, socially and professionally.

Hanki ns's and Bice's m sconduct cane to light in 1993 only as
aresult of an internal investigation.! Wen Sharp was ordered to
provide information as part of that inquiry, she told the
I nvesti gat or of Hankins's and Bice's harassnent. That
i nvestigation soon was upgraded to a full 1AD review, and Hankins
and Bice ultimately were found to have engaged i n sexual harassnent
and other HPD rules violations.

As soon as the investigation of Bice and Hankins becane a

full-blown | AD nmatter, they were transferred from Mounted Patr ol

! That investigation was initiated when Bice turned i n another officer for
i nsubordi nation, and that officer counter-charged various i nci dents of m sconduct
agai nst Bice and Hanki ns.



pending the investigation's conclusion. Those transfers |ater
becane permanent, and both were suspended w thout pay for ninety
days. Sergeant Brown was reprimanded for failing to report the
m sconduct of which he had been aware and for initially denying
t hat the harassnent had occurred.

During and after her participationinthe | ADinvestigation of
Bi ce and Hankins, Sharp was subjected to retaliation by fellow
of ficers for breaking the “code of silence,” a customw t hin HPD of
puni shing officers who conplain of other officers' msconduct or
who truthfully corroborate al | egati ons of m sconduct .
Specifically, Sharp alleged that

(1) she was shunned, badnout hed, and socially ostracized
by her fellow officers;

(2) soneone renoved her nane from an overtine sign-up
sheet at Mounted Patr ol

(3) her tack was vandal i zed on one occasion in such a way
that it could have caused her injury;

(4) her Mounted Patrol colleagues did not inmmediately

come to her assistance when infornmed that she had a car

acci dent on the way to work;

(5 aroll call was held outside her presence; and

(6) HPD and I AD did not punish Hankins or Bice, nor the

officers who cane to their defense against Sharp's

al l egations, severely enough.

Sharp sought relief from Sergeant Chapman, the new day shift
supervi sor at Munted Patrol. She apprised him of the acts of

retaliation taken by her colleagues, but he took no corrective

action. Although he dutifully reported sone of the retaliationto



his superiors, he often responded to Sharp by mnimzing the
retaliationSs“laughing it off” and telling her not to worry about
i t SSand he even openly bl amed her for enbarrassing the unit and for
causing strife withinit.?

Nuchi a personal |y spoke wi t h Sharp, expressed his awareness of
and synpathy for her situation, and stated that he had changed al
t he supervision at Mounted Patrol and expected that to renedy the
problem Captain Brown personally attended several Munted Patrol
roll cal ls, demanded professionalism in response to the
i nvestigation, and stated that inappropriate behavi orSSincl udi ng
acts of retaliationSSwoul d not be tol erated.

The retaliation continued, however, and in February 1994,
Sharp requested a transfer to an available position in a |ess
prestigious duty station, the Police Acadeny; her request was

gr ant ed.

1.
Sharp sued the city, Hankins, and Bice, alleging, inter alia,
sexual harassnment and retaliation under title VII of the GCvil
Ri ghts Act of 1964, 42 U.S.C. 8§ 2000e et seq., and retaliation for

exercise of her First Arendnent rights under 42 U S.C. § 1983. The

2 Mary Alice Jones, Munted Patrol's adninistrative assistant, testified
regarding the retaliation, open discussions of plans to lie, and Chapnan's role
in failing to correct the retaliation and in blam ng Sharp for the problens.
Jones was offered a transfer from Munted Patrol to renmove her from harassnment
she had suffered; Sharp and Jones cite the transfer as part of HPD s ongoing
enforcenent of the code of silence, driving Jones fromthe elite division
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court granted the city’'s notion for summary judgnent on the
title VIl retaliation claim The parties consented to trial before
a magistrate judge (whom we refer to as the “court” or the
“district court”), and Sharp prevailed on all remaining clains
agai nst all defendants.

The jury awarded conpensatory danmages against the city of
$10, 000 for harassnent and $100,000 for retaliation. Against Bice
and Hankins each, the jury awarded $10,000 punitive and $5, 000
conpensatory damages.® At the close of all the evidence, the city
moved for judgnent as a matter of law (“j.ml.”), and it now

chal | enges the denial of that notion and the final judgnent.

L1,

The evidence easily suffices to support the verdict that Sharp
was sexual ly harassed and can recover under title VII therefor.?
The substantial issues are whether the city nmay be held |iable for
Hanki ns's and Bi ce's harassnent and whet her Sharp can recover for

retaliation under § 1983.

A

We review a denial of j.ml|. de novo. See Texas Farm Bureau

% The judgments against Bice and Hankins are not at issue in this appeal

4 See Meritor Sav. Bank, FSB v. Vinson, 477 U'S. 57 (1986); Harris v.
Forklift Sys., Inc., 510 U S. 17 (1993).
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V. United States, 53 F.3d 120, 123 (5th GCr. 1995). W view al

evi dence and reasonabl e inferences in favor of the non-novant; if
reasonabl e persons could differ in their interpretation of the
evidence, j.ml. should be denied. Only if the facts and
reasonabl e inferences are such that reasonable jurors could not
reach a contrary verdict may the court properly enter a j.ml.

See i d.

B
There are two paths by which Sharp may seek to inpute
liability to the city for Hankins's and Bice's harassnent. The
nmost obvious one is vicarious liability for acts, the comm ssi on of
which were “aided . . . by the existence of the agency relation.”

See Faragher v. City of Boca Raton, 524 U. S. : : - :

118 S. . 2275, 2290, 2292-93 (1998) (quoti ng RESTATEMENT ( SECOND) OF
AGENCY § 219(2)(d) (1957)); see also Burlington Indus. v. Ellerth,
524 U.S. __, __, 118 S. Ct. 2257, 2270 (1998).

This case was tried prior to the articulation of the new
standard in Faragher and Burlington, so the court made no factual
findings on vicarious liability. The jury was presented with only
a negligence theory; because we affirmon that theory, we need not
comrent extensively on the Suprene Court’s nost recent

pronouncenent s.



C.

Sharp argues that the city is liable for its negligent failure
to di scover and renedy the harassnent. The jury found liability in
negligence, so our task is to determ ne whether that verdict is
supported by the evidence and as a matter of |aw

An enpl oyer may be |iable for sexual harassnent if it “knew or
shoul d have known of the harassnent in question and failed to take
pronpt renedial action.” WIIlianmson v. Cty of Houston, 148 F. 3d
462, 464 (5th Gr. 1998). This standard was not disturbed by
Faragher or Burlington. “[Aln enployer can be liable . . . where
its own negligence is a cause of the harassnment. An enployer is
negligent with respect to sexual harassnent if it knew or should
have known about the conduct but failed to stop it.” Burlington,
524 U.S. at __ , 118 S. . at 2267. Ceneral ly, the negligence
st andard governs enployer liability for co-worker harassnent. See
Wllianmson, 148 F.3d at 464.° The concept of negligence thus
inposes a “mninmum standard” for enployer |iabilitySSdirect
liabilitySSunder title VII, see Burlington, 524 US at |
118 S. Ct. at 2267, a standard that is supplenented by the agency-
based standards for vicarious liability as articul ated i n Faragher
and Burlington.

The city does not dispute that the jury was properly

5> See al so Faragher, 524 U.S. at ___, 118 S. Ct. at 2289 (noting that the
circuits uniformy have applied a negligence standard to title VII cases
i nvol vi ng harassnent by co-workers).



instructed on negligence. OQur task, then, is to determ ne whet her
a reasonable jury could have found that the city knew or, through
the exercise of reasonable care, should have known of the

harassnment but failed to take appropriate renedi al action.

1

It is wundisputed that before Sharp spoke to the [|AD
i nvestigator, the only persons who knew about the harassnment were
Hanki ns, Bice, Sharp, Sergeant Brown, and the officers in Munted
Patrol who witnessed the incidents. The question is whether, as a
| egal matter, their actual know edge may be inputed to the city.

Atitle VII enployer has actual know edge of harassnent that
is known to “hi gher managenent”® or to soneone who has the power to
take action to renedy the problem See Nash, 9 F.3d at 404. The
“managenent” and “renedi al power” standards bl ur together, however,
when we exam ne who may be considered “managenent,” for to be
considered a “manager,” a person nust have the ability to exert
control over enpl oyees.

Thi s i ncl udes soneone with the power not only to hire and fire
the offending enployee but also to take disciplinary action, to
provide significant input into enploynment decisions, to instruct

the offending enployee to cease the harassing behavior, or to

5 waltman v. Int’| Paper Co., 875 F.2d 468, 478 (5th Gr. 1989); see al so
Nash v. Electrospace Sys., Inc., 9 F.3d 401, 404 (5th Cr. 1993) (discussing
failure of plaintiff to conplain to “conpany hierarchy”).
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i npl emrent ot her neans of taking renedial action. See WIIianson,
148 F. 3d at 466 (hol ding that “enpl oyer” includes supervisor “wth
sone authority to address the harassnment probleni in organization
W th strong chain of conmand where supervi sor coul d direct offender
to cease and discipline if offender failed to conply)’ Nash,
9 F.3d at 404; Waltman, 875 F.2d at 478.8 Thus, the key to whose
know edge may be inputed to the enployer is renedial power: There
is no actual know edge until soneone “with authority to address the
problent is notified. Nash, 9 F.3d at 404.

Under this standard, the city did not have actual notice.
Nei t her Sergeant Brown nor Sharp's fellowofficers had authority to
di scipline Bice or Hankins or to take any other renedi al actions.
Because no one with renedi al power over Hankins or Bice knew of the
harassnment, as a matter of law HPD and the city had no actual

know edge of it.?®

“In WIllianmson, the supervisor whose know edge was deermed sufficient to
i mpute actual know edge to the enployer was an HPD sergeant. See WIIlianson
148 F.3d at 463.

8 This standard conports with that of other circuits. See, e.g., Sauers
v. Salt Lake County, 1 F.3d 1122, 1125 (10th Gr. 1993) (holding that “agent[],”
part of title VII's definition of “enployer,” includes soneone who “serves in a
supervi sory position and exercises significant control over . . . hiring, firing,
or conditions of enploynent”) (internal quotation and citationonitted); Paroline
v. Unisys Corp., 879 F.2d 100, 104 (4th Gr. 1989), vacated in part, 900 F.2d 27
(4th Cir. 1990) (noting that agent “need not have ultimate authority to hire or
fire to qualify as an enployer, as long as he or she has significant input into
such personnel decisions”); N chols v. Frank, 42 F.3d 503, 508 (9th Cr. 1994)
(observing that the “proper analysis . . . is what managenent-I|evel enployees
knew or shoul d have known”).

9 Sharp points out that Hankins had renedial power over Bice and knew of

hi s harassing behavior. She argues this should suffice to inpute actual
(continued...)
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2.

The city also nay be liable if it had constructive know edge,
i.e., if through the exercise of reasonable care it should have
known what was going on but failed to address it. Whet her an
enpl oyer may be charged with constructive know edge is, within
certain |legal constraints, a question of fact.

| f the harassnent conplained of is so open and pervasi ve t hat
the enployer should have known of it, had it but opened its
corporate eyes, it is unreasonable not to have done so, and there
is constructive notice.! Further, the existence and effectiveness
of an anti-harassnent policy may be rel evant in determ ni ng whet her
t he enpl oyer shoul d have known about the hostile environnent, ! but
an enployer is not necessarily insulated from liability just
because there is a grievance procedure, even if the victim has
failed to utilize it. See Meritor, 477 U.S. at 72.

There i s no doubt that Hanki ns and Bi ce openly and pervasively

5C...continued)
know edge to the city, at | east where Bice’'s wongdoing is concerned. The natter
is conplicated by the fact that Hankins, too, harassed Sharp. Because we affirm
on the ground of constructive know edge, we reserve this issue for a | ater day.

10 See Wllianson, 148 F.3d at 465; Waltman, 875 F.2d at 478; cf., e.g.,
Waltman, 875 F.2d at 478 (5th Cr. 1989) (graffiti in several |ocations,
announcement s over public address system nultiple public instances of unwanted
touching). But cf. Watts v. Kroger Co., 147 F.3d 460, 463-65 (5th Cir. 1998) (in
whi ch all public coments were sex-neutral, while private comments were sexual ).

11 See Wl liamson, 148 F. 3d at 466-67 (exani ni ng anti - harassment policiesin
deternmining enpl oyer's negligence); cf. Burlington, 524 U S. at _, 118 S. C.
at 2270 (noting affirmative def ense of an effective grievance procedure in vicarious
liability cases based on general title VIl goal of preventing, rather than just
remedyi ng, harassnent); Faragher, 524 U S. at _ , 118 S. C. at 2292 (sane).
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harassed Sharp within the closed context of Munted Patrol. That
is, fromthe perspective of those fourteen or so officers assigned
to Mouunted Patrol, the harassnent was open and pervasive. o
course, harassnent by definition always will be open and pervasive
as to sone group, if only as to the harasser and victim But that
is not enough. To inpute constructive know edge to the enpl oyer,
we nmust find constructive knowl edge on the part of sonmeone whose
actual know edge al so would inpute knowl edge to the enpl oyer.

This means a corporate enterprise “knew or shoul d have known”
sonet hi ng only when the appropriate persons within that enterprise
“knew or should have known.” 1In the context of sexual harassnent,
such persons are those with renedial power over the harasser.
Thus, given that no one in Munted Patrol had authority over
Hankins, it is not enough that Sharp's harassnent was so open and
pervasive that every nenber of Munted Patrol knew or shoul d have
known what was happening. The question is whether soneone at the
| evel of Hankins's supervisorSSCaptai n BrownSSor hi gher, or soneone
who ot herwi se held renedial power, had constructive know edge of
t he harassnent. 12

This is wunlike the circunstance in Wltman, in which
managenent and enpl oyees coul d read the sane graffiti, observe the
sanme publicly displayed “girlie pictures,” and listen to the sane

publ i c address announcenents. Here, we have discrete incidents of

12 ¢cf. Wllianson, 148 F.3d at 466 (holding that notice to supervisor is
notice to city).
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harassnent that were physically and tenporally isolated fromthose
with power to renediate. For the harassnent to have been apparent
to Captain Brown or anyone el se, that person would have had to be
at Mounted Patrol at the nonent when Bice or Hankins nmade a | ewd
j oke or deneani ng gesture. Consequently, the harassnent was in
fact as hidden fromthose with renedial power as if it had taken
place in a private office.

We nust be careful, however, not to conflate the concepts of
constructive and actual notice. The city in fact was unaware of
t he harassnent at Munted Patrol, and the harassment in fact was
hi dden. But constructive know edge inquires into what the city, in
t he exerci se of reasonable care, should have known.

It would be absurd to allow an enployer to insulate itself
fromliability sinply by isolating its units frommnagenent. The
city had established a strict paramlitary chain of command, placed
Sharp in an insular unit, and gave apparently unchecked operati onal
control to a single person. The city thereby had a duty to exert
reasonable care to ensure that that person did not use those
circunstances to engage in and conceal sexual harassnent.

The jury considered evidence that the city had breached this
duty. The jury could have concluded that Captain Brown exerted
al nost no supervisory authority over Hankins or Mounted Patrol and
t hat such negligent failure to supervise viol ated even i nternal HPD

procedures. The jury also coul d have deci ded t hat Hanki ns was wel |
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known to be a “loose cannon” with a drinking problem and that he
had made vul gar and harassing remarks to female officers in the
past, but that HPD, despite having been put on notice that Hankins
m ght be a problem had nade no effort to supervise or constrain
hi s behavi or.

Furthernore, the jury could have decided that HPD tol erated
and even fostered an attitude of fierce loyalty and protectiveness
wthinits ranks, to the point that officers refused to address or
report each other's m sconduct. The jury could have surm sed that
this HPD-wi de “code of silence” prevented Sergeant Brown and
Sharp's fellow officers from doi ng anyt hi ng about the harassnent
they saw on a daily basis.

Most conpel lingly, however, the jury could have found that
Sharp had no real way to escape the situati on—no vi abl e neans of
reporting or addressing the harassnent she endured. Having given
total and effectively unfettered control of Munted Patrol to
Hanki ns, and having established a strict chain of command wher eby
an officer could be disciplined for bypassing an imedi ate
superior, the city needed to provide an effective way around that
hi erarchy, so that soneone subject to harassnent by a supervisor
could report the harassnent and allow the city to renedy it.

To establish that it satisfied that duty, the city points in
part to HPD s sexual harassnment policy. At trial, Sharp admtted
she was aware of the policy: Every police officer receives a copy
and is required to read it. In relevant part, the policy states:
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| deal |y, any enployee who believes that he or she has
been the object of sexual harassnent should ask the
of fender to stop using the offensive behavior. If such
action does not cause the behavior to stop, then the
enpl oyee should report the alleged act imediately to
hi s/ her supervisor. . . . If the enployee is not
satisfied with the action taken by the supervisor or
feels that the conplaint wuld not be received
obj ectively by that supervisor, the enpl oyee should bring
the conplaint to the attention of the [city-w de]
Director of Affirmative Action. The Conplaint will be

investigated and the enployee wll be advised of the
findings and concl usi on. All actions taken to resolve
conplaints of sexual harassnment through interna

i nvestigation shall be confidentially conducted.

Sharp admtted that, although she felt it would be useless to
conplain to her supervisor about his own m sbehavior, she also did
not conplain to the affirmative action office. On the other hand,
she presented abundant evidence that to |odge such a conplaint
against a fellow officer was effectively forbidden by the code of
sil ence: Anyone who dared use this reporting procedure would
suffer such a pattern of social ostracism and professional
di sapprobation that he or she likely would sacrifice a career in
HPD. | n essence, Sharp denonstrated that, owwng to HPD s structure
and custons, she faced an wunfortunate dilema: report the
harassnment and | ose her career, or endure the harassnent and | ose
her dignity.

Furthernore, Sharp presented evidence that the city's nuch-
relied-on affirmati ve acti on bypass was ineffective. For exanple,
when she went to the affirmative action office to conplain that | AD
was not putting enough effort into her case, the person with whom
she spoke at first had no idea why she was there, then made no
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effort to help her or in any way to work on her case. Based on
this evidence, and on the unusual circunstances in which Sharp
found herself, the jury coul d have decided that the city had pl aced
her into a harassing situation with no way out. Thus, we uphold
the verdict that the city, through the exerci se of reasonabl e care,

shoul d have known about the harassnent but failed to renedy it.

| V.

The city appeal s Sharp's recovery for retaliation inviolation
of her First Amendnent rights under § 1983. Although title VI
also affords a renedy for retaliation against those who seek to
enforce its provisions, see 42 U S.C. 8§ 2000e-3(a), the district
court entered summary judgnent on Sharp’'s title VII retaliation
claim and she proceeded to trial wunder §8 1983, alleging
retaliation for exercising her First Anmendnent right to free
speech. To prevail on her retaliation claim Sharp nmust establish
that (1) she engaged in a protected activity, (2) she suffered an
adverse enploynent action, (3) there was a causal connection
between the two, and (4) the execution of a policy, custom or
practice of the city caused the adverse action.?®

The city contends that the court erredinfailingto grant its

motion for j.ml. because Sharp failed to prove that she was

13 See Brady v. Fort Bend County, 145 F.3d 691, 698 (5th Gir. 1998),

petition for cert. filed, 67 US L W 3364 (Nov. 16, 1998) (No. 98-820);
Harrington v. Harris, 118 F.3d 359, 365 (5th Cr.), cert. denied, 118 S. C. 603
(1997).
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subjected to an adverse enploynent action taken pursuant to a
policy, custom or practice.'* Sharp responds that the city waived
the first argunent and that her transfer and the witten repri nmand,
on top of the other petty actions her co-workers and supervisors
t ook agai nst her, constitute adverse enpl oynent action. She al so
argues that the evidence shows that the code of silence was a city

policy, custom or practice that led to the retaliation.

A

Rel ying on Harrington, 118 F.3d at 365, the city argues, for
the first tine on appeal, that Sharp failed, as a matter of law, to
prove she suffered an adverse enploynent action.?®® Harri ngton
el uci dat es adverse enploynent action as “discharges, denotions,
refusals to hire, refusals to pronote, and reprinmands.” | d.
(citing Pierce v. Texas Dep’t of Crimnal Justice, 37 F.3d 1146,
1149 (5th Cr. 1994)). The city failed to nmake a notion for j.ml.
on this basis.

When a party has not noved for j.ml., we reviewits chall enge
to evidentiary sufficiency only for plain error. See McCann v.
Texas City Refinery, Inc., 984 F.2d 667, 673 (5th Cr. 1993). “In

other words, this court wll reverse only if the judgnent

14 The city does not challenge the other two el ements.
¥ Inits motion for j.ml., the city never argued that Sharp, as a matter

of law, had failed to prove an adverse enploynent action. It nerely contended
that Sharp had failed to prove a policy, custom or practice of the city.
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conplained of results in a manifest mscarriage of justice.”
United States ex rel. Wallace v. Flintco Inc., 143 F. 3d 955, 963-64
(5th CGr. 1998) (quoting MCann, 984 F.2d at 673) (internal
quotation marks omtted).

Under plain-error review, theinquiry is whether the plaintiff
has presented any evidence in support of his claim?® So, if Sharp
presented any evidence supporting the finding of an adverse
enpl oynent action, we wll decline to upset the verdict. See
Pol anco, 78 F.3d at 974.' The record reflects that Sharp did
present such evidence.

Al t hough the Suprene Court has intimted that the First

16 See Polanco v. City of Austin, 78 F.3d 968, 974 (5th Gr. 1996); MCann
984 F.2d at 673 (“[T]he question before this court is not whether there was
substantial evidence to support the jury verdict, but whether there was any
evi dence to support the jury verdict.”).

17 Perhaps in an attenpt to avoid plain-error review, the city intinates
that Harrington clarified the aw on this issue after the trial had concl uded,
and hence was not available for consideration by the district court. We
di sagr ee.

The city relies on Harrington, which was issued on July 21, 1997, and
super seded a previously i ssued March 14, 1997, opini on, see Harrington v. Harris,
108 F.3d 598 (5th Gr. 1997). The two Harrington opinions, however, are
identical as to the portions of the superseding opinion cited by the city.
Conpare Harrington, 118 F.3d at 365, with Harrington, 108 F.3d at 603-04. The
trial began on March 17, 1997, and concluded on March 27. The city had the
benefit of the first Harrington opinion before the trial and for nearly three
nonths before filing its post-trial notion for j.ml.

Additionally, Harrington relies on less recent 8 1983 cases for its
definition of “adverse enploynent action.” See 118 F.3d at 365 (citing Pierce,
37 F.3d at 1149, and Doresett v. Board of Trustees for State Col | eges & Univs.,
940 F.2d 121, 123 (5th Gr. 1991)). The |Iaw was not clarified or changed post-
trial and, therefore, there is no arguable basis for applying a standard of
review ot her than plain error
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Anendnent protects against trivial acts of retaliation,!® this court
has required sonething nore than the trivial, see Pierce, 37 F.3d
at 1146. The jury instruction, which the city does not chall enge,
reflected this standard.!® W need exam ne only whether there is
any evidence that it was net.

Enpl oyer actions that can result in liability include nore
than just actual or constructive discharge from enploynent. 20
Adverse enploynent actions can include discharges, denotions,

refusals to hire, refusals to pronote, and repri mands. %

18 See Rutan v. Republican Party, 497 U.S. 62, 76 n.8 (1990). While Rutan
did not involve a retaliation claim we have applied it to such claims. See,
e.g., Pierce, 37 F.3d at 1149; dick v. Copeland, 970 F.2d 106, 110-11 (5th Gr.
1992).

19 The jury was instructed that

an adverse enpl oynment action does not require a nonetary | oss, such
as a formal denotion or term nation. Retaliation clains, however,
require nore than a trivial act to establish constitutional harm
To be actionable under Section 1983, a series of |esser actions,
though trivial in detail when viewed in isolation, nust, in total
be substantial and significantly penalize an enployee for the
exercise of the enployee’'s First Anmendnent right to freedom of
speech.

20 See Rutan, 497 U.S. at 74; Bickel v. Burkhart, 632 F.2d 1251, 1255 n. 6 (5th
Cir. Unit A 1980).

21 see Benningfield v. City of Houston, 157 F.3d 369, 375 (5th Cir. 1998);
Harrington, 118 F.3d at 365; Southard v. Texas Bd. of Criminal Justice, 114 F. 3d
539, 555 (5th Cir. 1997); Pierce, 37 F.3d at 1149. W have not held this list to
be exclusive and do not do so now, nor do we now expand it.

The city urges that Mattern v. Eastman Kodak Co., 104 F.3d 702, 708 (5th
Cr.), cert. denied, 118 S. C. 336 (1997), atitle VIl case, precludes a finding
of “adverse enploynent action” by limting that phrase to “ultimte enpl oynent
decisions,” which would exclude, for exanple, reprimands. The definition of
“adverse enpl oynment action,” however, may be different under title VII fromits
definition under § 1983. See Messer v. Meno, 130 F.3d 130, 140 (5th Cr. 1997)
(stating that under title VII, ultimte enploynent decisions include hiring
di schargi ng, pronoting, conpensating, or granting |eaves, but not reprinands);

(continued...)
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It is nowwell established that, for the purposes of a § 1983
retaliation claim an adverse enploynent action can include
a transfer, because it may serve as a denotion.? |n Benningfield,
for exanple, we noted that “[a] transfer nmay also constitute a
denotion.” Benningfield, 157 F.3d at 377 (citing Forsyth, 91 F.3d
at 774; dick, 970 F.2d at 110). To be equivalent to a denotion,
a transfer need not result in a decrease in pay, title, or grade;
it can be a denmotion if the new position proves objectively
wor seSSsuch as being less prestigious or less interesting or
providing | ess roomfor advancenent. See Forsyth, 91 F. 3d at 774;
Cick, 970 F.2d 109. The jury could have viewed transferring from
the elite Mounted Patrol to a teaching post at the Police Acadeny
to be, objectively, a denotion.

The city argues that because Sharp requested the transfer, it

cannot be deened “adverse,” hence negating any finding of an

21(...continued)

Mattern, 104 F.3d at 707-08 (excluding disciplinary filings and reprimands from
ultimate enpl oyment decisions). But this case does not inplicate the potenti al

di fferences between title VI1's and § 1983's definitions of “adverse enpl oynment

action,” because under both statutes denotions can be adverse enpl oynent acti ons.

Al 't hough Messer's and Mattern's list of title VII adverse enploynent actions
explicitly refers only to “hiring, granting |eave, discharging, pronoting, and
conpensating,” Mattern, 104 F.3d at 707, a denotion, as well as a pronotion, nust

neet the criteria. Cf. Burlington, 524 US at __, 118 S. C. at 2268
(“A tangi bl e enpl oynent action constitutes a significant change in enpl oynent

status, such as hiring, firing, failing to pronote, reassignment wth
significantly different responsibilities, or a decision causing a significant

change i n benefits.”). Accordingly, a denotionis an “adverse enpl oynent acti on”

under both title VIl and § 1983.

22 gee Forsyth v. Gty of Dallas, 91 F.3d 769, 774 (5th Gr. 1996); dick
v. Copel and, 970 F.2d 106, 109 (5th Cr. 1992); Fyfe v. Curlee, 902 F.2d 401,
404-05 (5th Gr. 1990); Reeves v. O aiborne County Bd. of Educ., 828 F.2d 1096,
1099 (5th Cir. 1987).
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adverse enpl oynent action based on the transfer. Relying on Nash,
9 F.3d at 404, the city lays out this argunent in skeletal form
Sharp’s transfer cannot be retaliatory because it was voluntary.
The enployer in Nash escaped liability for transferring the
enpl oyee out of the hostile environnent so, a fortiori, the city
shoul d escape liability for granting a requested transfer. Nash,
however, is inapposite for two reasons.

First, the Nash plaintiff admtted that the transfer was not
an adverse enploynent action, see id. at 403, so the question was
not before the court. Second, the facts of this case paint a nuch
different picture fromthose in Nash. The facts there in no way
supported a finding that the transfer anmounted to denotion.
| ndeed, because the enployer imediately initiated the transfer
after receiving a sexual harassnent conplaint, the transfer
represented a “prudent response to an unpl easant situation.” |d.
at 404. Here, on the other hand, the jury reasonably could equate
the transfer with a denotion, and the city did not initiate the
transfer to protect Sharp but rather waited until she felt
conpelled to request a transfer.

O her cases suggest that a “voluntary” transfer can contri bute
to finding an adverse action in a 8 1983 retaliation suit. I n
WIllianson, one of the issues was whether the enployer had
retaliated under title VII's retaliation provision. Although the

opinion only cryptically addresses the issue, saying the evidence
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was sufficient to support the verdict, see WIlianson, 148 F.3d at
468, the facts included a requested transfer. |In Reeves, the court
found that “voluntarily accept[ing]” a transfer did not prevent a
back pay damages award nerely because it was related to the
plaintiff’s duty to mtigate. Reeves, 828 F.2d at 1099-1101.
Under the highly deferential plain error standard of review,
we conclude that the jury was entitled to find that the transfer
was not, in fact, voluntary?SSthat the retaliatory acts of the
menbers of Munted Patrol, including m sdeeds such as tanpering
wth Sharp's tack and failing to cone quickly to her aid after her
car accident, caused her reasonably to fear for her safety if she
stayed in Munted Patrol. The jury could have found that the
transfer, albeit at Sharp's request, was a constructive denoti on,
the involuntary result of conditions so intolerable that a
reasonable person would feel conpelled to |eave, and that the
transfer constituted a non-trivial adverse enpl oynment action.?*
Furthernore, Sharp presented evidence that the retaliatory
acts that created the intolerable situation requiring her to

transfer were not nerely those of her co-workers. Her imedi ate

23 “\oluntary” is defined as “[a]rising fromone's ow free will,”

[alcting on one's own initiative,” . . . [a]cting or done with no external
persuasion or conpulsion. . . .” WSBSTER S || NewR VERSI DE UNI VERSI TY DI CTI ONARY 1294
(Riverside 1984). Under these definitions, a reasonable jury certainly could
have concl uded that Sharp’s transfer was not voluntary but, instead, was nore
like a “voluntary” resignation in a constructive di scharge situation.

24 Cf. Faruki v. Parsons S.1.P., Inc., 123 F.3d 315, 319 (5th Gr. 1997)
(concluding that a resignation is a constructive discharge if a reasonable
enpl oyee woul d feel conpelled to resign); Jurgens v. EECC, 903 F.2d 386, 390-91
(5th Gir. 1990).
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supervisors, as well as their supervisors including Nuchia, were
aware of the retaliation and failed to stop the retaliatory acts.

Sharp’s expert wtness testified that, following the in-
vestigation, HPD conpletely failed to conply wth departnent
standards in terns of the retaliation against her and the
disciplining of officers. She also presented testinony by Munted
Patrol’s adm ni strative assi stant that Chapman, the new supervi sor
at Mounted Patrol, had treated her poorly and openly bl aned her for
the problens at Mounted Patrol. These facts support an inference
that Sharp’s supervisors encouraged the retaliatory acts and that
Chapman, at least, had participated in themto a limted extent,
driving Sharp to request the transfer. All of this constitutes
sone evidence supporting Sharp's position, which is all the plain

error standard requires. ?®

B
Inits nmotion for j.ml, the city argued that Sharp had fail ed
to denonstrate a policy, custom or practice of the city, the
execution of which caused the adverse enpl oynent action. Because
the city preserved this argunent, we review the denial of its
motion for j.ml. de novo. Sharp relies on retaliations for

violations of the “code of silence” as the city's custom and

25 W enphasize that our decision results from the highly deferential
pl ai n-error standard of review, under any | esser standard, we m ght very well be
reticent to agree that Sharp suffered an adverse enpl oynent action.
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practice. She presented anple evidence that a code of silence
exists. No fewer than nine witnesses testified that it does, and,
as one expert wtness pointed out, Nuchia admtted to the code's
exi stence. Furthernore, the code can be perpetuated only if there
is retaliation for violations of it. The jury instructions, to
which the city did not object, included retaliation as part of what
defines a code of silence.

The city argues that it does not condone the code of silence
and has taken actions to discourage it. Based on the evidence
presented at trial, however, the jury could have decided that the
HPD tol erated and even fostered an attitude of fierce loyalty and
protectiveness withinits ranks, to the point that officers refused
to address or report each others’ m sconduct. A jury further could
conclude that the city's steps to elimnate the code were nerely
cosnetic or cane too slowy and too late to rebut tacit
encour agenent .

The jury could have surmsed that Sharp's co-workers and
supervi sors enforced this HPD-w de “code of silence” by retaliatory
acts. As we have noted, any officer who violated the code would
suffer such a pattern of social ostracism and professional
di sapprobation that he or she likely would sacrifice a career in
HPD. In Sharp’s case, the jury could determ ne, based on the
tanpering with her tack and the del ayed response to her traffic
accident, that the retaliation went beyond just social ostracism
and professional disapprobation actually to threaten her physi cal
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safety.

Furthernore, the failure of Sharp’ s supervisors all the way up
the chain of command, including Nuchia, to take any real action
when made aware of the retaliation supports a conclusion by the
jury that the HPD had a policy, custom or practice of enforcing
the code of silence. The evidence also supports a finding that
HPD, although aware of the actions being taken against Sharp,
exhi bited deliberate indifference to her constitutional rights by
its inaction. Such deliberate indifference can serve as the basis
of nmunicipal liability under § 1983. See Canton v. Harris,
489 U. S. 378, 388 (1989).

To rebut the claimof a policy, custom or practice, the city
relies primarily on discrete instances when it did take appropriate
action in response to conplaints, such as the I ADinvestigations of
Bice and Hankins. But a custom or practice of deliberate
indifference to rights need not be followed at every juncture in
order to constitute “tacit authorization or encouragenent of
wrongful conduct.” A reasonable jury could conclude that the HPD
acted i n the exceptional and highly visible cases, yet deliberately
chose not to respond to nunerous instances of retaliation.

In addition, the city nmakes no argunent to refute certain
testi nony on which the jury could have based its verdict. Chapnman
admtted that he took no action to stop the daily acts of

retaliation within Mounted Patrol. Nuchia warned Sharp that she
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woul d be subjected to retaliation and told her it was her
“destiny.” He also told her that he knewcertain officers had |ied
inthe recent | AD i nvestigation, but that he was not going to take
action against them As two witnesses testified, several officers
were so confident that they would not be punished for lying in the
i nvestigation that they nade no secret of their intention to do so.

From other testinony, the ~city draws inferences and
conclusions in its favor; but we nust do the opposite. The jury
coul d have believed that the city's proffered reasons for Sergeant
Brown's transfer were pretextual and that the city transferred him
inretaliation for violating the code of silence. The jury also
could accept that the “voluntary” transfer from Munted Patrol
of fered Jones was no nore voluntary than was Sharp's.

The <city enphasizes that two-thirds of |AD conplaints
originate fromw thin HPD, without triggering vast retaliation; yet
the city ignores testinony that it is “uncommon” if not unheard of
for these conplaints to be filed by a subordinate against his
superior officer. The city points out that several w tnesses
admtted they had not been retaliated against for com ng forward,
but for at | east two of these witnesses the testinony nay have been
a conplete surprise to colleagues within Munted Patrol, affording
no opportunity for retaliation ex ante. Wen we draw reasonabl e
i nferences in favor of Sharp, the non-novant, evidence supports the

conclusion that HPD at |l|east tacitly authorized, and maybe
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encouraged and assisted in, retaliation against subordinate
of ficers who broke the code of silence.

W cannot conclude that the jury acted unreasonably in
reaching its decision. Because reasonable jurors could find that
a city policy, custom or practice caused Sharp to suffer an
adverse enploynent action, we affirm the judgnent based on the

verdict on Sharp’s First Anmendnent 8§ 1983 retaliation claim

V.

In summary, we find no reason to upset the verdict. Shar p
presented sufficient evidence, under the appropriate standards of
review, for a jury to conclude that the city had constructive
notice of the sexual harassnent and that she suffered an adverse
enpl oynent action that resulted froma policy, custom or practice

of retaliation. The judgnent is AFFI RVED
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