REVI SED - MAY 22, 1998
UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20629

In the Matter of TRANS STATE OUTDOOR ADVERTI SI NG CO., | NC.

Debt or

TEXAS COVPTROLLER OF PUBLI C ACCOUNTS,

Appel | ee,
VERSUS
TRANS STATE OUTDOOR ADVERTI SI NG CO., INC. ,
Appel | ant.
Appeal fromthe United States District Court
For the Southern District of Texas
May 18, 1998
Bef ore REAVLEY, DeM3SS, and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

Trans State Qutdoor Advertising Co., Inc. appeal s the decision

of the district court reversing the bankruptcy court and finding
that it lacked jurisdiction under 11 US C 8§ 505(a)(2)(A to
redetermne the tax liability assessed by the Conptroller. Finding

no error, we affirmthe district court.



BACKGROUND

In 1991, the Conptroller perfornmed a sales and use tax audit
on Trans State Qutdoor Advertising Co, Inc. (hereinafter “Trans
State”)for the audit period Cctober 1, 1987 t hrough June 30, 1991.
I n Novenber 1991, the Conptroller issued an invoice to Trans State

assessing a deficiency due to taxable purchases for which no tax

was paid. In Decenber 1991, Trans State sent a letter to the
Comptrol ler, requesting a redetermnation hearing on the
Comptroller’s sales and use audit assessnent. This letter

initiated Adm nistrative Hearing No. 29,369. The Tax D vision of
the Conptroller filed its position letter. Trans State responded
asserting that sonme of the invoices scheduled in the audit were the
result of purchases by conpanies other than Trans State. Trans
State blaned its forner president and accountant for m sapplying
Trans State funds by using Trans State’s funds and nane for
purchases wi thout authority to do so. The Tax Division responded
t hat because there was no docunentation presented to support the
removal of the invoices at issue fromthe audit, and because the
invoices were billed in Trans State’s nane and paid with Trans
State funds, Trans State was responsible for the sales tax
liability.

The Adm nistrative Law Judge considered all the subm ssions
and entered his Proposed Conptroller’s Decision on August 14, 1992.
The Adm nistrative Law Judge recommended that the audit stand
w t hout change. Trans State filed witten exceptions to the

proposed Decision, to which the Tax D vision responded. The



Adm ni strative Law Judge issued the Conptroller’s Decision on
January 21, 1993, rejecting Trans State’s contention that the tax
liability was the responsibility of another conpany that had used
Trans State’'s funds and nane for the invoices at issue, wthout
aut hori zation. On the sane date, the Conptroller issued the O der
of the Conptroller, approving and adopting the decision of the
Adm ni strative Law Judge. The order becane final twenty days
thereafter. Trans State did not appeal the order.

On February 24, 1993, Trans State filed a bankruptcy
proceedi ng under Chapter 11 of the Bankruptcy Code. On August 16,
1993, the Conptroller filed a claimfor prepetition sales and use
taxes and interest, in the amount of $41, 318. 46.

The Chapter 11 plan was confirned on August 18, 1994. In
Cctober 1994, Trans State filed an objection to the all owance of
the Conptroller’s claimin its bankruptcy. The bankruptcy court
held a hearing and concluded in a letter ruling that it had
jurisdiction to hear the clains objection. At the trial on the
merits, Trans State representatives testified that Trans State had
entered into oral agreenents with contractors from which it nade
purchases to include all sales taxes in the contractors’ invoices,
and that Trans State did not owe taxes to the state because Trans
State had paid the taxes to the contractors. The auditor fromthe
Conmptroller’s office testified that Trans State had no records to
support its assertion that it had paid the taxes to the sellers
when t he purchases were nade.

The bankruptcy court issued a second letter ruling in My



1996, finding that Trans State had requested that its supplier of
materials and services include the sales taxes in its invoice and
that the seller agreed to do so. The bankruptcy court agreed with
the Conptroller that the sales tax was not separately stated on the
seller’s invoices and that there was no witten statenent that the
stated price included the tax. Despite the absence of such
docunentation which is required by the Texas Tax Code, the
bankruptcy court concluded that Trans State, the purchaser, did not
owe any taxes to the Conptroller.

The Conptrol | er appeal ed t he bankruptcy court’s decision. The
district court reversed, finding that the bankruptcy court did not
have jurisdiction under 11 U.S.C. 8§ 505(a)(2)(A) to redeterm ne the
tax liability. Because of its ruling on the jurisdictional issue,
the district court did not reach the nerits of the Conptroller’s
tax claim Trans State filed a tinely notice of appeal fromthe
district court’s decision.

ANALYSI S

The bankruptcy court held that it had jurisdiction to
determne the tax liability of Trans State. A bankruptcy court’s
conclusions of |aw are reviewed de novo. In re Herby' s Foods,
Inc., 2 F.3d 128, 130 (5th Gr. 1993).

A bankruptcy court’s power to determne tax liability is set
forth in 11 U S.C. 8§ 505(a) which provides in pertinent part:

8§ 505. Determnation of tax liability

(a) (1) Except as provided in paragraph (2) of this

subsection, the court nay determ ne the anount or

legality of any tax, any fine or penalty relating to a

tax, or any addition to tax, whether or not previously
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assessed, whether or not paid, and whether or not

contested before and adjudicated by a judicial or

adm nistrative tribunal of conpetent jurisdiction.

(2) The court may not so determ ne--

(A) the anpbunt or legality of a tax, fine, penalty,

or addition to tax if such anmount or legality was

contested before and adjudicated by a judicial or

adm nistrative tribunal of conpetent jurisdiction before

t he commencenent of the case under this title .

11 U. S.C. 8§ 505(a)(enphasis added). Although 8§ 505(a)(1) gives the
bankruptcy court power to decide the anmount or legality of nobst
taxes, this grant of authority is limted by § 505(a)(2)(A). The
key to resolving the jurisdictional issue is hinged upon the
determ nation of whether the Conptroller’s adm nistrative hearing
process was an adjudication “by a judicial or admnistrative
tribunal of conpetent jurisdiction” prior to the filing of the
bankruptcy petition. If it was such an adjudication, the
bankruptcy court did not have jurisdiction to redeterm ne Trans
State’s tax liability under 8§ 505(a)(2)(A).

The Texas Adm nistrative Code sets out the rules governing
taxpayers’ disputes over the anount of taxes assessed by the
Conptrol ler. 34 Tex. Admn. Code 8§ 1.1 et seq. Section 1.3
provides that contested cases are within the jurisdiction of
admnistrative | awjudges. The taxpayer may request a hearing, and
if the taxpayer nakes such a request, the adm nistrative | aw judge
is authorized to conduct a hearing, exam ne wtnesses, rule on
evi dence, and propose decisions to the Conptroller of Public

Accounts. 34 Tex. Admin. Code 8§ 1.7.

The conduct of the hearing is governed by 8§ 1.21 of the



Adm ni strative Code. The rules of evidence promulgated by the
Texas Suprene Court apply. Any party may request the assigned
adm nistrative | aw judge to subpoena w tnesses or require docunent
production, or the judge may do so independently. The w tnesses
testify wunder oath, and all <contested cases heard by an
adm nistrative | aw judge are recorded. 34 Tex. Adnmin. Code § 1.21.

The assigned admnistrative |law judge prepares a proposed
decision to which the parties may file exceptions. Before the
proposed decision is given effect, it nust be approved by the
Conptroller. 34 Tex. Admn. Code 8§ 1.28. A notion for rehearing
may be filed within twenty days; otherwise, the Conptroller’s
deci sion becones final. The taxpayer may appeal this decision by
filing suit in state district court if the taxpayer has first paid
the tax under protest. Tex. Tax Code Ann. 8§ 112.052 (Vernon Supp.
1998). The trial of the issues is de novo. Tex. Tax Code Ann. 8§
112. 054.

Trans State argues that the Conptroller’s decision does not
amount to an adj udi cation under § 505(a)(2)(A) and, thus according
to Trans State, the bankruptcy court had jurisdiction to determ ne
its sales tax liability. Trans State nmaintains that the
Conmptroller’s decision was nothing nore than an assessnent and
could hardly be considered an adjudication by a judicial or
admnistrative tribunal. Trans State enphasizes that the
adm ni strative judge nerely provided the Conptroller with proposed
fi ndi ngs and concl usi ons and a recommendati on; the Conptroller was

not bound by the adm nistrative judge s decision. According to



Trans State, the Conptroller is an interested party, and is no nore
an adm nistrative or judicial tribunal thanis the Internal Revenue
Servi ce.

Trans State cites only one case in support, In re Washi ngton
Manuf acturing Co., 120 B.R 918 (Bankr. M D. Tenn. 1990). In that
case, real property had been assessed by the County Board of
Equal i zation in 1985 pursuant to a debtor’s prepetition request.
The debtor failed to tinely appeal the County Board s decision in
1985, and the bankruptcy court concluded that it was wthout
authority to determne the anmount of the debtor’s tax liability
pursuant to 8§ 505(a)(2)(A) for the 1985 year. The bankruptcy court

adopted the commonly accepted rule that it was authorized “to
determ ne the anobunt of the debtors’ tax liability unless that
liability was finally determ ned via both a contest before and an
adjudication by a judicial or admnistrative tribunal prior to
comencenent of the debtors’ bankruptcy case.” ld. at 919.
However, the bankruptcy court did conclude that it had authority to
determne the debtor’s 1988 tax liability because the Cty and
County’s reassessnent of the 1988 tax liability was not nmade prior
to commencenent of the bankruptcy case.

Washi ngt on Manuf acturing appears to support the Conptroller’s
position, not that of Trans State. What is enphasized in
Washi ngton Manufacturing is that timng is of utnobst inportance.
If the tax liability is determ ned by the state prepetition through

an adjudicative system the bankruptcy court is wthout

jurisdiction to redetermne the tax liability.



In the case sub judice, the district court concluded that the
proceedi ng before the adm ni strative judge was quasi-judicial, and
therefore anounted to an adjudication by an “adm nistrative or
judicial tribunal” under 8§ 505(a)(2)(A) of the Bankruptcy Code.
The district court reasoned that the proceeding was adversaria
before a tribunal of conpetent jurisdiction. W agree. Trans
State was afforded the opportunity to subpoena and call w tnesses
to testify at a contested hearing wherein the rules of evidence
woul d be applied. Trans State also had the opportunity to appeal
the Conptroller’s decision in state district court for de novo
review once paying the tax under protest. See Tex. Tax Code Ann.
8§ 112.052 (Vernon Supp. 1998); Tex. Tax Code Ann. § 112.054.
Moreover, Trans State could have filed for bankruptcy before the
deci sion of the Conptroller becane final and had his tax liability
determ ned by the bankruptcy court. See 11 U S.C. 8§ 505(a)(1).

Q her courts facing simlar circunstances have held that the
bankruptcy court was wthout jurisdiction to determne tax
liability once the matter had been adjudi cated by a quasi -j udi ci al
tribunal. See United States v. Utah Construction & M ning Co., 384
u. S. 394 (1966) (holding that an admnistrative board’'s
determ nations were final and conclusive, having provided the
parties with a full and fair opportunity to litigate with respect
to all clains as to which the board had jurisdiction and an
opportunity to seek court revi ewof any adverse findings); Arkansas
Corp. Comm ssion v. Thonpson, 313 U S. 132 (1941)(holding that

Arkansas Corporation Comm ssion’s determnation of tax liability



whi ch was not appealed in state court becane a final decision and
could not be relitigated in bankruptcy court as the Comm ssion had
full power to summobn w t nesses and hear evi dence and state statute
provided the right to appeal in state court); Gty Vending of
Muskogee v. klahoma Tax Conm ssion, 898 F.2d 122 (10th Gr.),
cert. denied, 498 U S. 823 (1990) (hol di ng that the bankruptcy court
| acked jurisdiction to determne whether sale of cigarettes to
Indian tribes was exenpt fromthe state cigarette tax under the
Commerce C ause because lahoma Tax Comm ssion determ ned it
| acked authority to hear constitutional clainms, and taxpayer failed
to appeal this determ nation to the Ckl ahoma Suprene Court); Cty
of Amarillo v. Eakens, 399 F.2d 541 (5th Cr. 1968), cert. denied,
393 U.S. 1051 (1969)(referee was precluded fromredeterm ning the
property val uation for tax purposes because it previously had been
adj udi cated before the Potter County Board of Equalization and
taxpayer failed to seek judicial review); In re El Tropicano, Inc.
128 B.R 153 (Bankr. WD. Tex. 1991) (holding that Bexar County
Appraisal District was an adm nistrative or judicial tribunal of
conpetent jurisdiction as the taxpayer had the opportunity to
appear, offer evidence, and appeal the Appraisal District’s
deci sion; thus the bankruptcy court did not have jurisdiction over
tax liability redeterm nation under 8 505(a)(2)(A)).

The district court further enphasized that the purpose behind
section 505 of the bankruptcy code is to protect the estate from
the potential loss incurred because of a debtor’s failure, due

either to financial inability or nere indifference, to contest



potentially incorrect assessnents. In this case the purposes
underlying section 505 woul d not be served by allow ng Trans State
torelitigate in a federal forum See In re Northwest Beverage,
Inc., 46 B.R 631, 635 (Bankr. N.D. Il1. 1985).

For the reasons assigned by the district court, we agree that
t he bankruptcy court was without jurisdiction to redeterm ne the
tax liability of Trans State under 8 505(a)(2)(A). Accordingly,
the judgnent of the district court reversing the bankruptcy court
i s AFFI RMVED.

AFFI RVED.
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