IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20889

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ROGER M CHAEL REI SSI G JAY ALAN
BRAMLETT; LAVONNE O. LAMBERT
BAKER; KI MBERLY LYNN HOLI CK;
HARVEY SCOTT BAKER,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas

Before POLI TZ, JOLLY, and DUHE, Circuit Judges.
PER CURI AM

This case involves a tel emarketing operation outsi de Houst on,
Texas, called Anerican Land Liquidators (“ALL"). Two of the
def endants, Harvey S. Baker and Jay A Branlett, organized the
operation as an advertising service for |andowners interested in
selling their land. The defendants al so i nclude Roger Reissig and
Kinmberly Holick, who were managers of the telemarketers, and
Lavonne Baker, who was the office nmanager. The defendants were
convicted of using ALL to carry out a fraudulent telemarketing
schene.

The defendants rai se nunerous objections to their conviction
on appeal . Because the defendants have rai sed three i ssues of sone

merit, we wite briefly to address them Those issues are (1)



whet her there was sufficient evidence to support the defendants’
conviction, (2) whether the district court erred in delivering a
del i berate ignorance instruction (the issue for which publication
of this opinion is nerited), and (3) whether the district court
erred when it enhanced Branm ett’s sentence, finding that he was an
organi zer of the schene. Utimately, however, we find no error on
the part of the district court and affirm the convictions and
sentences of each of the defendants.

We now turn to addressing each of the three issues.

I

The defendants argue that they were conducting a legitimte
busi ness and that there is insufficient evidence of wongdoing to
support the convictions against them They argue that their
service was just like a dating service. For a fee, they would

enter into their conputer system information about a particular

plot of land that was for sale. They would then advertise to
buyers that they could provide, free of charge, listings of plots
of land that were for sale in specific areas. When a buyer

contacted them they would record the buyer’s preferences, match
the buyer’s preferences to plots of land on their system and then
send the relevant “matches” to the buyer. The buyer would then
contact the sellers with whom he wi shed to deal

Because the defendants were not involved in the actual
negoti ations between buyer and seller, the record is not

particularly clear with respect to how many actual purchases



resulted frommatches being sent to buyers. It is clear, however,
that sonme matches were sent out to prospective buyers and that, in
sone instances, buyers did purchase land listed in the defendants’
dat abase.

The governnment argued at trial, however, that the defendants’
tel emarketi ng business anobunted to a sham designed to get noney
fromsellers without providing any real advertising service. To
get sellers to purchase the advertising, the defendants sent
postcards to themclaimng that they had a designated depart nent
that was specifically designed to advertise for the particul ar area
where the seller owned land. It is clear that, in fact, they did
not. Once a seller called in, the seller would be subjected to a
hi gh- pressure sales pitch by a telemarketer hired and nmanaged by
t he defendants. The governnment produced multiple exanples of
m sleading or factually incorrect statenents nade by the
tel emarketers during these sales pitches. Furthernore, the
governnment introduced testinony that supports the conclusion that
the defendants were not only aware of the conduct of the
tel emarketers but devoted their energies to generating inconme
t hrough the tel emarketers’ pitches. For instance, the governnent
i ntroduced evidence that Scott Baker told a dubi ous enpl oyee “not
to worry about [advertising], they just needed to be able to tel
their <clients they advertised.” The governnent further
denonstrated that a disproportionate anmount of the operating

expenses i ncurred by the def endants’ conpany went toward generating



contacts with sellers (i.e., generating new business) than went
toward attracting potential buyers who could be interested in the
packets of information they sent out.

The defendants make an argunent that any fraudul ent activity
anopunts to nothing nore than the individual acts of a specific
tel emarketer. A reasonable juror, however, could certainly | ook at
t he evi dence presented by the governnent and concl ude that ALL was
a sham and that the defendants used it to perpetrate fraudul ent
tel emarketing schene. |In sum the argunents nade by t he defendants
on appeal are argunents that i nterpret the potentially
incrimnating evidence in their favor. Such argunents are for the
jury and not this appellate panel. W therefore find this evidence
sufficient to support the defendants’ convictions.

|1

All of the defendants take issue with a deliberate ignorance
instruction given to the jury.! In general, deliberate ignorance
instructions run the risk of encouraging the jury to convict on a
| esser standard. W have held that the instruction should

nonet hel ess be gi ven when the evi dence rai ses two inferences: “(1)

IThe instruction reads:

You may find that a defendant had know edge of a fact if
you find that the defendant deliberately cl osed his eyes
to what would otherwise be obvious to him Wi | e
know edge on the part of the defendant cannot be
established nerely by denonstrating that the defendant
was negligent, careless or foolish, know edge can be
inferredif the defendant deliberately blinded hinself to
t he exi stence of a fact.



t he def endant was subjectively aware of a high probability of the
illegal conduct; and (2) the defendant purposely contrived to avoid

| earning of the illegal conduct.” United States v. Gay, 105 F. 3d

956, 967 (5th Cir. 1997).

In this case, the governnent concedes that the instructionis
only applicable to Bram ett. Al though Branliett was a part owner of
the venture and both funded and organi zed it, he did not play much
of arole in the day-to-day activities.? Because the instruction
is not appropriate with respect to any of the other defendants,
they argue that its effect was prejudicial.

We are presented, then, with the question of how a district
court should proceed when a deliberate ignorance instruction is
appropriate only with respect to one of a group of co-defendants.
It is true that giving the instruction generally, w thout nam ng a
specific defendant, may prejudice the co-defendants with respect
to whom the evidence does not call for the instruction. On the
ot her hand, however, singling out the defendant who nerits the
i nstruction, based, perhaps, on di sputed or equi vocal evidence, may
be unfairly prejudicial to that defendant. The district court’s
proposed sol ution was to give the instruction and i ndi cate that the
instruction may not apply to all of the defendants. This is the

approach followed by the First Grcuit in United States v. Brandon,

2Bram ett argues that, under Gay, the deliberate ignorance
i nstruction shoul d not have been given to him The evidence in the
record, however, supports both Gay inferences as applied to
Bram ett.



17 F. 3d 409, 453 (1st GCr. 1994). W agree both with the district
court and the First Grcuit that this is the best solution to this
i ssue. We therefore find no error on the part of the district
court.

11

Finally, Bramett argues that the district court erred by
enhanci ng Bram ett’s sentence under U.S.S.G 8 3Bl1.1(a). There has
been a bit of confusion about the argunent here because Branmlett’s
initial brief msstated which section of the guidelines the
district court applied. According to the brief, the enhancenent is
pursuant to 8§ 3Bl.1(b). The governnment’s brief continued the
error, also nmaking an argunent about § 3Bl.1(b). In his reply
brief, Bram ett corrected the error, stating that his argunent was
that the enhancenent under 8§ 3Bl.1(b) (3 points for nmanagenent)
applied to him not the enhancenent under 8§ 3Bl.1(a) (4 points for
organi zing or | eading). Braml ett has since filed a notion to
correct his brief, which has been granted.

Bram ett’s argunent is essentially that he never controlled or
supervi sed anyone. However, as comment 4 to 8 3Bl1.1 illustrates,
Bramlett’s activity clearly fits into the role of a |eader or
organi zer. He was a part owner of the business, which entitled him
to a larger share of the fruits of the crine. He also exercised a
degree of control and authority over the venture. We therefore

find that the district court did not err when it enhanced



Bram ett’s sentence for organizing or |eading the tel emarketing
schene.
|V

For the foregoi ng reasons, the judgnent of the district court

AFFI RMED



