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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20905

CHRI S PARADI SSI OTI S,
Pl ai ntiff-Appellant,
V.

ROBERT E. RUBI N,
SECRETARY OF THE UNI TED STATES DEPARTMENT OF TREASURY; ET AL,

Def endant s,
ROBERT E. RUBI N,
SECRETARY OF THE UNI TED STATES DEPARTMENT OF TREASURY:;
R. Rl CHARD NEWCOWB,
DI RECTOR OF THE OFFI CE OF FORElI GN ASSETS CONTROL,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Southern District of Texas

April 1, 1999
Before JOLLY and JONES, Circuit Judges, and LAKE, " District Judge.
EDITH H JONES, G rcuit Judge:
This case involves enforcenent of the Libyan Sanction
Regul ations, 31 C F.R 88 550.101-.803 as they relate to the assets
of Chris Paradissiotis, a citizen of Cyprus. Arguing that the

Treasury Departnent’s Ofice of Foreign Assets Control (*OFAC)

"District Judge for the Southern District of Texas, sitting by
desi gnati on.



m sapplied the regulations and violated the Constitution
Par adi ssi otis sought declaratory, injunctive, and nonetary relief
in the district court. W agree with the district court’s
essential conclusions that Paradissiotis was validly | abeled as a
Speci al |y Designated National of the Governnent of Libya and that
his attenpt to engage in transactions with property in the United
States was validly regul ated by the sanctions.
| .  FACTUAL AND PROCEDURAL HI STORY

In order to punish Libyan support for international
terrorism President Ronal d Reagan i ssued, under the authority of
t he I nternational Energency Economic Powers Act, 50 U.S.C. 88 1701-
06, Executive Orders 12543 and 12544 banni ng conmerce wth Libya
and freezing all United States property interests of the Libyan
Governnent and its agents. See 51 Fed. Reg. 875, 1235 (1986).
Pursuant to the orders, the Secretary of Treasury promnul gated the
Li byan Sanction Regul ations, which |ater Presidents have renewed.
Through OFAC, the Treasury Secretary oversees the enforcenent of
the sanction regulations and the |icensing procedure which permts
covered individuals or entities to avoid the application of the
sanctions to a particular transaction.

In 1991, OFAC |l abeled Paradissiotis a Specially
Desi gnated National of Libya pursuant to 31 CF. R 8 550.304(c).
See 56 Fed. Reg. 37156 (1991). This designation was based on his

service as president and nenber on the Boards of Directors of



Hol born I nvestnent Conpany Limted (“H CL”) and Hol born European
Mar keting Conpany Limted (“HEMCL”). Both HHCL and HEMCL are
subsidiaries of Glinvest (Netherlands) B.V., which, inturn, is a
whol |y owned subsidiary of Glinvest International, N V., a Libyan
state-control |l ed holding conpany. By virtue of his connection to
t hese and other Libyan-related entities and, therefore, his direct
or indirect actions taken on behalf of Libya, OFAC found that
Par adi ssiotis constituted the Governnent of Libya (“GOL") for
pur poses of the sanctions regulations. See 31 C F. R 8 550.304(c).
As a specially designated national, Paradissiotis’s United States
assets were frozen.

From January 1993 through Decenber 1996, Paradissiotis
applied repeatedly to OFAC for a license wunder 31 CF.R
8§ 501.801(b)(2) so that he could sell stock and exercise stock
options in the Coastal Corporation (“Coastal”) and receive the
proceeds. Paradissiotis had received this property as Presi dent of
HOTL, a downstream and of fshore subsidiary of Coastal, a Del aware
corporation, before the Libyan sanctions went into effect. OFAC
permtted Paradissiotis to retain counsel in this country but
deni ed his requests to conduct any other prohibited transaction.

Paradi ssiotis then filed suit seeking declaratory,
injunctive, and nonetary relief for being categorized as a
Speci al | y Designated National under the regulations. The district

court denied Paradissiotis’s request for a prelimnary injunction



and granted the governnent’s notion for sunmary judgnent.
Par adi ssiotis tinely appeal ed.
1. ANALYSIS
Par adi ssiotis challenges the scope of the Libyan

Sanctions Regulations, their applicability to his conduct, and
OFAC s denials of his license requests.! Paradissiotis contends
that OFAC s interpretation of the regulations was incorrect and
exceeded the scope of the authorizing statute and Executive Orders
and violated certain constitutional precepts. The Coastal stock
options expired during the pendency of this case. Because,
however, Paradissiotis still owns Coastal stock that he is
prevented fromtransferring based on OFAC s interpretation of the
regul ations, the agency’'s actions have injured him and remain
judicially reviewabl e. In the Libyan Sanction regul ations,
the Governnent of Libya is defined broadly to include

Any person to the extent such person is, or has been, or

to the extent that there is reasonabl e cause to believe

that such person is, or has been, since the effective

date, acting or purporting to act directly or indirectly
on behalf of [the GO].

!Qur review of the district court’s summary judgnent is d

novo, enploying the sane standards as the district court. See
Urbano v. Continental Airlines, Inc., 138 F. 3d 204, 205 (5th Gr.),
cert. denied, --- US ---, 119 S C. 509 (1998). Summar y

judgnent is appropriate when, viewing the evidence in the |ight
nost favorable to the nonnoving party, the record reflects that no
genui ne issue of material fact exists, and the noving party is
entitled to judgnent as a matter of |aw See Celotex Corp. V.
Catrett, 477 U. S. 317, 322-24, 106 S. C. 2548, 2552-53 (1986); see
also Fed. R Cv. P. 56(c).




31 CF.R 8 550.304(c). Gting the phrase “to the extent” as a
device of Ilimtation, Paradissiotis first mintains that an
i ndividual is included within this regulation only when his actions
benefit the GOL, directly or indirectly. Thus, Paradissiotis
asserts that the regulations do not regulate “personal”
transactions that do not benefit the GO.. The only plain neaning
of the reqgulation, according to Paradissiotis, is that he is the
gover nnent of Libya when he acts for it, and he “retains a personal
sphere of activity free fromOFAC regul ati on” when he does not. As
aresult, he may transfer property, |ike the Coastal stock, free of
OFAC regulation because he retained the stock while in the
“personal sphere.”?

The federal courts’ role in this <controversy is
circunscribed at two |evels. First, OFAC s designation of
Paradi ssiotis as a specially designated national of Libya, being
“an agency’'s application of its own regul ations, receives an even
greater degree of deference than the Chevron standard, and nust
prevail unless plainly inconsistent with the regulation.” Consarc

Corp. v. United States Treasury Dept., Ofice of Foreign Assets

Control, 71 F.3d 909, 914 (D.C. Cr. 1995) (internal quotation

omtted); see also Thonas Jefferson Univ. v. Shalala, 512, U S.

2l f Paradissiotis continues to maintain that his acquisition
of property in the United States before the Libyan sanctions were
promul gated i nsul ates the property fromcontrols, heis wong. The
regul ati ons expressly applied to all property in the United States
at the 1986 effective date. See 31 C F.R 88 550.209(a),
550. 301(c).



504, 512, 114 S. Ct. 2381, 2386-87 (1994). Second, a challenge to
OFAC s reqgul ation nust either denonstrate that the statute clearly
forbids the statue’s interpretation or that the interpretation is

unr easonabl e. See Chevron U.S. A, Inc. Vv. Natural Resources

Def ense Counsel, Inc., 467 U S. 837, 843-44, 104 S. (. 2778, 2781-

83 (1984).

Granting OFAC the extent of deference that it is due, we
cannot accept Paradissiotis’s argunent. Section 550.304(c) is
anong the definitional provisions in the Libyan sanctions
regulations. |Its purpose is to cast the w dest possible net over
i ndi viduals who are or have been or are suspected of being actors
directly or indirectly on behalf of the governnent of Libya.
Unli ke Paradi ssiotis, we do not read the phrase “to the extent” as
a limting device, whereby individuals who otherwise fall within
the definition nmay splice their activities and attenpt to avoid the
sanctions regul ations. I nstead, “to the extent” is, in this
context, a proxy for “to whatever extent” or “to any extent” and
includes rather than excludes subjects from the regul ations.
Wt hout such |[|anguage, people mght argue that they were
i ndependent contractors or brokers or that nere occasional or
i ncidental work for the governnent of Libya would exenpt themfrom
coverage. OFAC s interpretation of the |anguage to broadly cover
“any person” who has acted or purported to act on behalf of the

governnent of Libyais therefore a reasonable interpretation of its



regulation, and even an equally reasonable interpretation by
Par adi ssi otis woul d not prevail.

The spuriousness of appellant’s interpretation appears
fromthe facts of his case. He has been for many years president
and a director of tw conpanies that are controlled by the
governnent of Libya. |In these positions and others he has pursued
Libya' s efforts to expand its presence i n European nmarkets. Yet by
semanti c casuistry Paradissiotis asserts that even his activities
must be anal yzed case-by-case for their coverage by the Libyan
sanction regul ations. So applied, the regulations could hardly be
enf or ced.

This argunent al so confuses the definitions provision,
where the phrase “to the extent” appears, with the “prohibitions”
section, which contains no such |imtation. See 31 CFR
8§ 550.209. In the prohibition section, the regulation states that
“no property or interests in property of the governnent of Libya
that are in the United States . . . may be transferred, paid,
exported, wthdrawn or otherwise dealt in” wthout a specific
license. 31 CF.R § 550.209(a). As the district court put it,

Once a person falls wthin the definition of

the governnment of Libya, any transaction by

that person is prohibited. The | anguage of

t he regul ati ons does not prohibit transactions

only “to the extent” that they benefit the

Gover nnent of Li bya. There is no exception

for transactions by a person, who falls within

the definition of the “CGovernnent of Libya,”

to the extent t hat a transaction is
characterized as in a “personal sphere.”



For these reasons, OFAC s interpretation of its own regulation is
not plainly inconsistent with the regulatory |anguage, nor is it
unreasonable, and in fact it represents the only practical
interpretation.

Par adi ssiotis’s additional contention, that the Libyan
sanction regulations are inconsistent with governing |law and
executive orders, is weak. The | EEPA grants the Presi dent sweepi ng
powers to prohibit “any person[’s]” participation in any
transaction involving or the exercise of any right, power, or
privilege with respect to any “property in which any foreign
country . . . has any interest.” See 50 U.S.C. 8§ 1702(a)(1)(B)
Pursuant to this broad authority, President Reagan authorized a
freeze on all property and interests in property of the GOL and its
agencies, controlled entities and instrunentalities that are in the
United States or hereafter cone into the possession or control of
U. S. persons. See Executive Order No. 12544, 51 Fed. Reg. 1235.
The Secretary of Treasury, through OFAC, pronulgated such
regul ations, “including regulations prescribing definitions,” as
necessary to exercise the President’s authority under the Act. See
50 U S.C. § 1704. OFAC was authorized to include individuals |ike
Paradi ssiotis within its definition of instrunentalities in order

to serve the purposes of the Executive Orders. See also Consarc

Corp., 71 F. 3d at 913-14 (all paynents by governnent of lIraq -- not
merely those in which Iragq nmaintains an interest -- blocked by
anal ogous OFAC sanctions). In matters like this, which involve

8



foreign policy and national security, we are particularly obliged
to defer to the discretion of executive agencies interpreting their

governing | aw and regul ations. See Haig v. Agee, 453 U S. 280, 292

(1981); see also Mranda v. Secretary of Treasury, 766 F.2d 1, 3-4

(1st Gr. 1985).

Par adi ssi oti s rai ses several constitutional challengesto
COFAC s acti ons. It is not clear whether, as a foreign nationa
residing outside the U.S., he can assert these cl ai ns, but we shal
assunme arguendo that he can.

First, he conplains that his placenent on the SDN |i st
constituted a bill of attainder. No circuit court has yet held
that the bill of attainder clause, US. Const. art. I, 89, cl. 3
applies to regulations pronulgated by an executive agency. See

VWlner v. United States Dep’'t of Defense, 52 F.3d 851, 855 (10th

Cir. 1995) (“The bul k of authority suggests that the constitutional
prohi bition against bills of attainder applies to | egislative acts,
not to regulatory actions of admnistrative agencies.”); Korte V.

Ofice of Personnel Managenent, 797 F.2d 967, 972 (Fed. Cr. 1986);

Marshall v. Sawyer, 365 F.2d 105, 111 (9th Gr. 1966). Even if we

were inclined to apply the bill of attainder clause to OFAC s |i st
of Specially Designated Nationals, however, the regulatory |ist
woul d not be invalid.

A bill of attainder nust “inflict[] punishnent on an
identified individual w thout provision of ajudicial trial.” SBC

Communi cations, Inc. v. FCC 154 F.3d 226, 233 (5th G r. 1998).

9



OFAC s |ist does not inflict such punishnent. See id. at 233-35.
The list identifies a group of individuals that OFAC has deened
subj ect to various sanction prograns and whose busi ness activities
wth US. persons wiill be regulated as |long as they are agents of
a target country. Even if he were not on the |ist, Paradissiotis
woul d still be subject to the generally applicabl e prohibitions of
t he Li byan sanction regul ati ons, as CFACulti mately determ ned t hat
he fell within the regulatory definition of the GOL. The nere
publication of his nane in the list did not evince an “intent to

punish.” Selective Serv. Sys. v. Mnnesota Pub. Interest Research

G oup, 468 U. S. 841, 851, 104 S. Ct. 3348, 3355 (1984). The SDN
list reported Paradissiotis’s status under the regulations; no
concom tant burden was i nposed based solely on his inclusionin the
SDN |ist. The conpilation does not violate the Constitution.

Second, Paradissiotis argues that OFAC s application of
t he Li byan sanction regulations is void for vagueness and does not
provi de adequate notice to the public of prohibited conduct.
Whatever mght be true in marginal cases, this challenge is
meani ngl ess for Paradissiotis. He knows he is an SDN and is part
of the “Governnent of Libya” and is clearly aware of the
consequences of that status.

Third, although Paradissiotis persists in contesting
OFAC s regul ations requiring the i ssuance of a license before a SDN
may retain | egal counsel, he |l acks standing. OFAC granted his only
request for a license to obtain counsel, and Paradi ssiotis has not

10



showmn that he will be deprived of legal services in the future

based on the regulations. See Lujan v. Defenders of Wldlife, 504

U.S. 555, 560, 112 S. . 2130, 2136 (1992) (unless plaintiff can
show evi dence of concrete, actual or inmmnent future injury, courts
| ack standing to consider clains). The district court properly
rejected the Sixth Amendnent claimfor |ack of standing.

Fourth, Paradissiotis alleged a Fifth Anendnent takings
cl ai m because, he asserted, the Coastal Stock options expired in
March 1997 while his access to them renained frustrated by OFAC,
and he was not conpensated. The district court held against him
but it was without jurisdiction. Under the Tucker Act, 28 U S. C
88 1346(a)(2) and 1491(a)(1), the Court of Federal Cains has
exclusive jurisdiction for all clains for nonetary relief against
the United States greater than $10,000. Paradissiotis’ s nonetary
damages exceed this jurisdictional anmount. Consequently, we nust
vacate this portion of the district court’s judgnent. See

Wlkerson v. United States, 67 F. 3d 112, 118 (5th Cr. 1995); Anpco

Prod. Co. v. Hodel, 815 F.2d 352, 358-59 (5th Gr. 1987).

11



[11. CONCLUSI ON
For the foregoi ng reasons, we AFFI RMthe district court’s
grant of summary judgnent on all points except the takings claim
and VACATE with respect to the takings claim

AFFIRMED in part, VACATED in part.
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