IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20924

THE TRAVELERS | NDEMNI TY COVPANY
THE TRAVELERS | NDEMNI TY COVPANY
OF CONNECTI CUT,
Pl ai ntiffs-Counter Defendants-Appell ees,
ver sus
Cl TGO PETROLEUM CORP. ; Cl TGO
REFI NI NG AND CHEM CALS, | NC.

Def endant s- Count er C ai mant s- Appel | ant s.

Appeal fromthe United States District Court for the
Sout hern District of Texas, Houston

January 29, 1999
Bef ore GARWOOD and Hl GG NBOTHAM Circuit Judges.?
GARWOOD, Circuit Judge:
Plaintiffs-appellees Travel ers | ndemmi ty Conpany and Travel ers
| ndemrmi ty Conpany of Connecticut (collectively, Travel ers) brought
inthe district court below this diversity action for declaratory

judgnent seeking a determnation of its duty to defend and

. Chi ef Judge King was a nenber of the oral argunment panel to
which this case was assigned, but subsequently recused herself
prior to our decision herein, and the case is consequently deci ded
by a quorum 18 U.S.C. § 46(d).



i ndemmi fy defendants-appellants Ctgo Petrol eum Corporation and
Citgo Refining & Chem cals, Inc. (collectively, Ctgo) under three
insurance policies. Ctgo counterclained for breach of the
i nsurance contracts and violation of Texas insurance |aw. The
district court granted summary judgnent in favor of Travelers.
Citgo appeals. W affirm
Facts and Proceedi ngs Bel ow

Travel ers i ssued three insurance policies to Wight Petrol eum
(Wight): a business auto policy, a catastrophe unbrella policy,
and a conprehensive general liability policy (CA& policy). GCtgo,
which had a formof franchise agreenent with Wight (a whol esal er
and retail er of petrol eumproducts), was nade an additi onal insured
as to each of these policies by valid endorsenent thereto.? The
busi ness auto and unbrella policies each contained provisions
allowing Travelers to settle clains at its discretion, and stated
that Travelers’ duties under the policy would term nate when the
applicable policy limts had been exhausted. The |anguage used in
the business auto policy was as follows: “W may investigate or
settle any claimor suit as we consider appropriate. Qur duty to
defend or settle ends when the Liability coverage |limt of

i nsurance has been exhausted by paynents of judgnents or

2 Travel ers clains that CGtgo Refining and Chem cals, Inc. was
not properly covered under the CGE policy, since the endorsenent
for this policy nanmed only “CITG. " Due to our resolution of the
other issues in the case, we find it unnecessary to exam ne the
scope of the endorsenent.



settlenents.” The unbrella policy contains a simlarly worded
provi si on.

The wunderlying lawsuit that created the current dispute
originated in a collision between one of Wight's tanker trucks
and an autonobile driven by Richard Friedrichs that occurred on
Oct ober 10, 1992, in McAllen, Texas, and as a result of which both
Friedrichs and the tanker truck driver, a Wight enployee, were
kill ed. At the tinme of the accident, the truck was carrying
petrol eumproducts for Gtgo as well as several other oil conpanies
and allegedly ran a red light at the intersection where the
collision occurred. Later the sanme year, Friedrichs’ survivors
sued Wight in the 92nd Judicial District Court of Hidalgo County,
Texas. Citgo was not then nanmed as a defendant in the suit.
Travel ers, in accordance with the requirenents of the business auto
and catastrophe unbrella policy, conducted Wight's defense. On
August 30, 1993, the plaintiffs presented a settlenent demand. One
day before expiration of the plaintiffs’ offer, settlenent for $1.5
mllion was agreed to. A disagreenent |ater arose as to the
wordi ng of the rel ease. On Septenber 16, 1994, a rel ease was
executed releasing Wight, the estate of the tanker truck driver,
and all others who were then naned defendants in the lawsuit, in
exchange for Travelers’ tendering the full policy limts—$1.5
mllion dollars—of both the auto and the unbrella policies to
plaintiffs. Ctgo, which at that tinme was not and had never been
nanmed a defendant in the lawsuit and as to which plaintiffs had not

3



made any offer to settle, was not included in the release. It can
be inferred that at |east several nonths before Septenber 1994,
Travel ers was aware that plaintiffs insisted on reserving their
right to sue G tgo.

On Septenber 29, 1994, the plaintiffs in the underlying suit
anended their conplaint to nane as defendants Citgo and severa
ot her oil conpani es, charging themw th negligence in continuingto
deal wth Wight when they knew or should have known of its
i nadequate safety standards. Ctgo demanded a defense and
indemmity fromTravel ers in the anended action. Travel ers refused,
citing the exhaustion of the policy limts of the business auto and
unbrella policies and claimng that coverage under the CG. policy
was barred by an exclusion regardi ng the operation of autonobiles.

Travel ers brought this diversity based declaratory judgnent
action in district court bel ow seeking a determ nation that it had
no duty to G tgo. Citgo counterclainmed for a declaration that
Travel ers was bound to defend and indemify it under the policies
and al so clainmed breach of contract for their failure to do so,
fraudulent m srepresentation and wunfair or deceptive trade
practices under Texas |law, breach of the duty of good faith and
fair dealing, and negligence. Travelers noved for sunmary j udgnent
and both parties requested that attorneys’ fees be awarded to the
prevailing party.

The district court granted Travelers’ notion for sunmary
judgnent and awarded it attorneys’ fees. Citgo appeals.

4



Di scussi on
|. Settlenment Under the Auto and Unbrella Policies.

Central to all of Citgo’'s contentions regarding the auto and
unbrella policies is its claim that under Texas |aw an insurer
cannot favor one i nsured over another in obtaining settlenents. By
settling on behalf of Wight, Travelers favored Wight over Ctgo
and thus allegedly breached this duty. We conclude that this
argunent is without nerit. Under Texas |aw, an insurer defending
its insured on a covered claimowes that insured a tort lawduty to
accept a reasonable settlenent offer within policy limts rather
t han unreasonably risk an adverse judgnent substantially over the
policy limts. Texas courts have also held that an insurer is free
to favor a claimby one claimnt over a claimby another claimant
inpursuit of this duty. W find that the |l ogic of these positions
requires that an insurer be free to settle suits agai nst one of its
insureds w thout being hindered by potential liability to co-
insured parties who have not yet been sued. Since we reject
Citgo's invitation to create a special duty for insurers when
multiple parties are covered under the policy, we also reject its
contention that settling a claimin accordance with Texas lawis a
violation of the insurer’s independent contractual duty to perform
reasonabl y.

A. The Stowers duty and nultiple insured parties.

In Texas, the basic tort duty for insurers facing settlenent



offers is the Stowers duty. See G A Stowers Furniture Co. V.
Anmerican Indem Co., 15 S.W2d 544, 547 (Tex. Commin App. 1929,
hol di ng approved). Under Stowers, an insurer, defending an insured
inalawsuit on a covered claim when faced with a settlenent offer
wthin policy limts, nust accept the offer on behalf of its
i nsured when an ordinarily prudent insurer would do so in |ight of
the reasonably apparent I|ikelihood and degree of that insured s
potential exposure to a valid judgnent in the suit in excess of
policy limts. American Physicians |Insurance Exchange v. @Garci a,
876 S.W2d 842, 848-49 (Tex. 1994). In this context, the Stowers
duty is the only tort duty the insurer nust conply with; the duty
of good faith in handling insurance clains does not apply. See
Maryl and | nsurance Co. v. Head Industrial Coatings and Services,
Inc., 938 S.W2d 27, 28 (Tex. 1996).

The Stowers duty creates difficulties, however, when nmultiple
parties and ot her potential clainms in excess of policy limts are
i nvol ved. In such cases, fulfillnment of the Stowers duty wll
reduce the funds available to satisfy the clains of other
plaintiffs or the defense of other insured parties. However, if
insurers are subject to both liability for failure to settle under
Stowers and liability for disparate treatnent of nonsettling
insureds, insurers would find the policy limts they carefully
bargained for of little utility. Under Stowers, they would be

obliged to settle up tothe limt of a policy or face a | awsuit by
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the covered insured as to whomthe settlenent within policy limts
was of fered. But if they in fact settled, they would |eave
thenselves open to clains by the insureds excluded from the
settlenent, and any additional recovery would be in excess of the
limts they had originally relied on.

The Texas Suprene Court has definitively resolved this dilemm
inregards toclains by nultiple plaintiffs. An insurer is allowed
to fulfill its Stowers duty to its insured by settling wth one
claimant, even though the result is to | eave the i nsured exposed to
anot her claim See Texas Farners Insurance Co. v. Soriano, 881
S.wW2d 312, 315 (Tex. 1994). In Soriano, an insurer opted to
settle a relatively mnor claim for twenty-five percent of the
policy limt when a formal demand was served, despite indications
that a settlenment with a significantly larger claimant at the
policy limt mght have been possible. The court held that an
insurer could only be liable for settling a claimif (a) they had
previously rejected a valid settlenent offer wiwthin policy limts
from the other claimant or (b) the settlenent they reached was
unr easonabl e “considering solely the nerits of the” settled “claim
and the potential liability of its insured on” that “claim” |d.
at 316 (enphasis added). Neither condition was net, so the insurer
was entitled to settle the initial claim Once the first
settl enment was reached, the insurer had no Stowers duty to settle,

since the major claimant did not present a settlenent offer within



the remaining policy limt.

Citgo attenpts to distinguish Soriano by pointing out that an
insurer owes a higher duty to its insured than it does to
claimants. Thus, Citgo argues, while the | esser “duty” (if any) to
claimants nmay allow an insurer to choose which claimant to settle
wth, asimlar discrimnationis not permtted when the interests
of multiple insureds are at stake. Wiile this may be correct as
far as it goes, and Soriano is not directly applicable, we find the
case persuasive in this instance because the party conplaining in
Soriano was not the second claimnt—it was the insured. The
insured argued that its insurer had settled the “wong” claim
exposing himto personal liability in the nore dangerous suit. 1Id
at 314. Soriano, like the case before us, involved the insurer’s
duty to its insured.

Citgo next attenpts to argue that the reference to reasonabl e
settlenment in Soriano allows a court to exam ne whet her settl enent
was proper in light of all potential clains against all the insured
parties. However, as noted, the Soriano court made it clear that
reasonabl eness would only be neasured by |looking at the initia
demand for settlenent in isolation. ld. at 316 (The test is
whet her “a reasonably prudent insurer would not have settled the
Lopez cl ai mwhen considering solely the nerits of the Lopez claim
and the potential liability of its insured on the claim?”). I n

Sori ano, evidence that the larger claimant was willing to settle



within policy limts (but had not then nade an offer) was deened
irrelevant in the absence of evidence that the settlenent reached
with the other claimnt, considered al one, was unreasonable. Id.
at 315-16. Citgo does not assert on appeal that Travelers’
settl enment on behalf of Wight was unreasonabl e—er that there is a
fact issue in that regard—eonsidering solely the nerits of the
settled claimand Wight's potential liability on that claim

Two cases construing Texas | aw have addressed the resol ution
of the problem when nultiple insureds, rather than nultiple
claimants, are involved. Like Soriano, they have stressed that an
insurer is free to make a reasonabl e settl enent of the clai mbefore
it without considering other possible clains affecting the sane
policy limts. In Anerican States Insurance Co. O Texas V.
Arnol d, a Texas court confronted a situation in which an insurer,
having settled up to its policy limts and obtained a rel ease on
behalf of its named insured, refused to defend an additional
insured in a separate action arising out of the sanme accident. 930
S.W2d 196 (Tex.App.--Dallas 1996, wit denied) (Hankinson, J.).
The excess insurer of the additional insured conducted the defense
and sued the primary insurer to recover its costs. The court
reversed summary judgnent in favor of the excess insurer and
rendered judgnent for the original insurer, finding it breached no
duty in obtaining the settlenent, and its duties to the additional

i nsured term nated when the settl enent exhausted the policy limts.



“We conclude that, wunder the wunanbiguous policy |anguage and
circunstances of this particul ar case, Anerican States’s settl enent
of Cassady’s personal injury claimagainst Mayes’'s estate for its
bodily injury policy limts termnated any obligation to defend
Arnol d, as an additional insured, in the Cassady lawsuit.” |Id. at
202-03.

This Court has also to sone extent addressed the question in
a case involving the interpretation of an insurance policy under
Texas law. See Vitek, Inc. v. Floyd, 51 F.3d 530 (5th Cr. 1995).
In Vitek, the bankruptcy court had allowed a trustee to settle on
behal f of the estate with the bankrupt’s liability insurers, who
pl edged to remt the remainder of their policy limts to the estate
for the benefit of the creditors. The bankruptcy court aided the
settlenment efforts by issuing injunctive orders protecting the
insurers respecting other suits. A co-insured party objected,
claimng that it would be barred by the settlenent from suing the
insurers for its policy rights, while being | eft exposed to suits.
The district court blocked the settlenent unless the co-insured
party was extended protection under the injunction.

Wil e the context of the case renoved the need to di scuss the
specifics of Stowers and the exhaustion of policy limts, the
i nsurance portion of Vitek dealt with the i ssue before this Court.
The insurers in Vitek chose to craft a settlenment that benefitted

one of its insureds—exhausting their policy limts and in the
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process | eavi ng an exposed co-insured party w thout coverage under
the policy. The district court required the injunction to be
extended to the co-insured because it adopted the position Ctgo
urges, that an insurer cannot favor one insured over another. W
rejected this contention, finding that a insurer was free to nake
such a settlenent, although we held open the possibility that a co-
insured party m ght have an action against the insurer for breach
of good faith under these circunstances. |d. at 537-38. The Texas
Suprene Court has since indicated that in such a context an action
for breach of good faith against the insurer cannot be nmaintai ned.
See Maryl and | nsurance, 938 S.W2d at 28.

Citgo argues that Vitek and Arnold insufficiently considered
contrary authority. While several out-of-state courts have found
that there is a general duty not to favor one i nsured over another,
t he wei ght of contenporary authority isinlinewth Arnold. G tgo
contends that Snoral v. Hanover |Insurance Co. is the “l eadi ng case”
supporting its position. 322 NYS2d 12 (N. Y. App. [1lst Dept.] 1971).
In Vitek, we specifically found that Snoral could only be read to
permt actions for breach of the duty of good faith, which has
since been barred in Texas by Maryland | nsurance. See Vitek, 51
F.3d at 536-37. In any case, Snoral has not been foll owed outside

of New York and the California Courts of Appeals.® Every other

3 Three California courts have adopted an interpretation of
Snoral akin to that urged by CGtgo. See Shell G| Co. v. National
Union Fire Ins. Co. O Pittsburgh, Pa., 44 Cal. App. 4th 1633, 1645
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court to consider the issue has rejected its application. See
MIllers Miutual Ins. Association of Illinois v. Shell Gl Co., 959
S.W2d 864, 869-871 (M. App. 1997) (Collecting cases and
concluding that “[t]hese parties contracted for this insurance
policy. The clause in question is unanbiguous. . . . Had Shel
desired additional |anguage providing for a continuing duty to
defend upon settlenent for the policy limts on behalf of one
insured, it could have required [the named insured] to obtain a
different policy.”); Bohn v. Sentry Ins. Co., 681 F. Supp. 357, 365
(E.D. La. 1988), aff’'d 868 F.2d 1269 (5th Cr. 1989); Underwiters
Guarantee Ins. Co. v. Nationwide Mut. Fire Ins. Co., 578 So.2d 34,
35 (Fla. App. 1991); Country Mitual Ins. Co. v. Anderson, 628
N. E. 2d 499, 503-504 (Ill. App. 1993); Pekin Ins. Co. v. Hone Ins.
Co., 479 N E 2d 1078, 1081 (IIl. App. 1985); Angl o-Anerican Ins.
Co. v. Molin, 670 A 2d 194, 199 (Pa. Cm th. 1995).

Citgo also nmaintains that good policy requires that we go
agai nst Arnold and read our prior decisionin Vitek narrowy. The
Soriano court mai ntained that its rul e woul d encourage settl enents.

Soriano, 881 S.W2d at 315. Citgo argues that when nultiple

(Cal.App., 2nd Dist. [Div.2] 1996); Lehto v. Allstate Ins. Co., 31
Cal. App. 4th 60 (Cal. App., 2d Dist. [Dv.5] 1994); Strauss V.
Farnmers Ins. Exch., 26 Cal. App. 4th 1017 (Cal. App., 1st D st.
[Div.4] 1994). Citgo’'s reliance on a Mssouri case is m splaced—t
dealt wth apportionnment of insurance proceeds after judgnent
agai nst the insureds, not settlenent. See Countryman v. Seynour R-
Il School Dist., 823 S.W2d 515 (M. App. 1992).
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insured parties rather than nultiple claimants are involved, the
Sori ano approach will discourage settlenent. This, Ctgo asserts,
i s because the partial settlenents obtained under an Arnold rul e do
not prevent continued litigation against the exposed co-insured,
wth the plaintiff now bankrolled by the proceeds of the
settlenment. Thus, according to Ctgo, the encouragenent of parti al
settlenment by Arnold s rule discourages true, global settlenent
that woul d keep a case out of court entirely. It is true that an
Arnold rule may encourage a certain | evel of strategic behavior on
the part of plaintiffs. It would encourage plaintiffs to first sue
defendants with inadequate resources, or defendants that had not
only a large potential exposure but also a low probability of being
found ultimately |iable.

However, the Soriano court was also keenly sensitive to the
plight of an insurer presented with a valid claimfor settlenent
under Stowers. “Had Farners opted not to settle . . . but, in the
face of that demand, to renew its offer [to the party with the
| arger clainm instead, Farnmers would surely face questions about
liability under Stowers for failing to settle [with the other,
| esser claimant].” Soriano, 881 S.W2d at 315. Citgo’'s position
in essence neans that fulfilling the Stowers duty by exhausting
policy limts (or reducing themto a | evel inadequate for further
settlenent) triggers potential liability to any ot her insured that

is not included in the settlenent. Thus under Citgo’s proposal,
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an insurer faced with liabilities of nmultiple insured parties that
exceed its policy limts wuld face an excess liability threat
regardl ess of whether it attenpted to create a conprehensive
settlenment or acted as Travelers did here.* Allow ng the insurer
to focus on only the claim actually before it, and rely on the
bright-line test of Soriano, avoids this dilenm.

Mor eover, while we recogni ze that the Travel ers’ position may
|l ead to sone strategic behavior on the part of plaintiffs, we are
skeptical that the rule proposed by Ctgo would better serve the
policy goal of encouraging settlenents in these cases. |n essence,
Citgo is asking that settlenent hol dout power be given to each
insured party, regardless of whether or not it has actually been
sued.® The difficulty with this position is readily apparent when

one considers the type of situations in which Stowers intersects

4 I nsurers faced with the rule Ctgo proposes would either
charge an extra premum to cover the enhanced risk of excess
liability whenever multiple insureds are involved or avoid such
endorsenents entirely. This result may not be in the best interest
of insured parties as a class, and in any case does nothing to
renmove the burden on insurers who have negotiated the terns of
policies in reliance on the effectiveness of policy limts.

5 If Ctgo's rule were adopted, the only rational course for
insurers would be to formally or informally make all their insureds
parties to any settl enent negotiations. No insurer would settle at
its policy limts with potential excess liability to a disgruntled
co-insured lurking in the background. And because the proposed “no
i nsurer may favor one i nsured over another insured” rule would seem
to cone into play whenever any party received a | arger percentage
of the policy coverage than another, in practice any settlenent
woul d have to be backed by an agreenent anongst all the insureds
regarding liability or a judicial allocation.
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wth nultiple insured policies to produce the dil emma seen here.
A valid Stowers demand in the context of multiple insureds
requires that the settlenent offer be reasonable and the insured
party reasonably fear liability over the policy limt. |In other
words, for the issue to cone up at all there usually has to be an
objective possibility that the liability of at |east one of the
insureds would ultimately exceed the policy limts.

It is alnost certain, then, that no happy conpromse wll
energe that can settle the case for all of the insureds within the
policy limts. Watever litigation an Arnold rule produces wll
not cone at the expense of readily available conprehensive
settlenments. The mandatory interjection of new parties and new
issues into settlenents that Gtgo's rule would likely produce
seens calculated to i ncrease the costs of negotiati ons and decr ease
the likelihood of their ultinmte success.?

At all events, we are unconvinced that Ctgo s argunents
concerning the policy inplications of Arnold justify our calling
i nto question the wei ght of persuasive Texas precedent. W decline
to carve out an exception to Soriano’s general rul e when an i nsurer

is faced with hypothetical clains against a co-insured party,

6 The public interest in abetting settlenent is solely concerned
wth the saving of litigation costs that it produces. Garcia, 876
S.W2d at 851. |If holdout problens under GCtgo’s suggested rule
produce sone situations where the entire dispute nust be taken to
court by all of the parties, this increase in litigation costs may
outwei gh the price of an Arnold rule even if the |atter produces a
| arger nunber of cases that go to trial
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rat her than a hypothetical settlenent offer froma anot her cl ai mant
agai nst the sane insured party. Accordingly, we follow Arnold and
hold that under Texas law an insurer is not subject to liability
for proceeding, on behalf of a sued insured, with a reasonable
settlenment, as defined in Soriano at 316, once a settlenent denmand
is made, even if the settlenent elimnates (or reduces to a | evel
insufficient for further settlenent) coverage for a co-insured as
to whom no Stowers denand has been nade.’

B. Reasonabl e performance of the contract

Nor do we find Ctgo' s argunent in the alternative that
Travelers did not act reasonably in the face of the settlenent
demand persuasi ve. As noted, Citgo does not contend that
Travel ers’ settlenment on behalf of Wight was unreasonabl e under
the Soriano test, nanely “considering solely the nerits of the”
plaintiffs’ clains against Wight “and the potential liability of”
Wight on those clains. 1d. at 316. Further, C tgo now concedes
that there is no tort duty of good faith and fair dealing in a
third party clai mant cases. See Maryland I nsurance, 938 S.W2d at
29. Wiile Ctgo nentions that Texas i nsurance statutes may create
an i ndependent duty to act reasonably, it has not directed us to
any relevant statute. However, Ctgo clains that there is an

i ndependent contractual duty to act reasonably in performng the

! We do not address the duties of an insured faced with nmultiple
and concurrent outstandi ng separate Stowers demands as to different
i nsureds where the demands in total exceed the policy limts.
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contract. The decision to exhaust the policy limts by settling on
behal f of Wight is clained to have violated that duty. Ctgo al so
conpl ai ns that Travel ers acted unreasonably by ignoring the notice
provisions of the contract, not investigating plaintiffs’
intentions in regard to Citgo, and representing Wight in a
separate action that Ctgo filed against Wight following the
settl enment.

Travel ers’ argunent that it acted reasonably in perform ng the
contract is straightforward. Under Soriano and the explicit
| anguage of the policy, Travelers had aright to settle when it was
presented with a demand within its policy limts. | ndeed,
Travel ers apparently had a Stowers duty to Wight to settle as it
did; Ctgo does not contend to the contrary. Further, under Texas
law, an insurer’s duty to defend an insured is only triggered by
t he actual service of process uponits insured andits relay to the
insurer. See, e.g., Menbers Ins. Co. v. Branscum 803 S. W 2d 462,
466-67 (Tex.App.--Dallas 1991, no wit). At the tinme of the
settlenent, this duty on Travelers’ part had arisen as to Wight,
a defendant in the lawsuit, but not as to G tgo, which had not then
been sued. However, Citgo contends that the duty to defend and
the duty to indemmify are separate, and the facts surroundi ng the
case could trigger the latter, even though the duty to defend G tgo
was not yet inplicated. This is incorrect. Wile a party nmay have

a duty to defend but ultimately determne there is no duty to
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indemmify, without a predicate triggering of the duty to defend,
i ndemmi fication does not arise. See Farners Texas County Mitual
| nsurance Co. v. Giffin, 955 S.W2d 81, 82-84 (Tex.1997). Once
this settlenent had exhausted the policy limts, the provisions of
the policy termnated Travelers’ duties wunder the contract,
including its duties to Citgo as a co-insured.® Since Travelers
was entitl ed—+ndeed apparently required—+to settle theinitial claim
against its insured, and since Ctgo has not alleged that the
settlenent, standing alone, was unreasonable, we find that the
decision to settle on behalf of Wight constituted reasonable
performance of the contract as a matter of |aw

In light of the inevitability of settlenent given the choice
of the plaintiff in the underlying suit to defer suit against Ctgo
and our interpretation of the Soriano rights in this situation, we
find that any deficiency in the notice given to Ctgo or the
i nvestigation done by Travelers was harm ess. Even if notice had
been given and the intention of the plaintiffs in the underlying
suit were clear, Ctgo would have found invocation of the policy
i npossi ble prior to its exhaustion and termnation. The filing of
one notion on behalf of Wight inits post-settlenent dispute with

Ctgo by a lawer furnished Wight by Travelers was simlarly

8 The relevant policy |anguage fromthe auto policy provides:
“We may investigate or settle any claim or suit as we consider
appropriate. Qur duty to defend or settle ends when the Liability
coverage limt of insurance has been exhausted by paynents of
judgnents or settlenents.”
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har m ess. At that point, Travel ers had exhausted the policy limt
and had no obligation to either Citgo or Wight. That the | awer
Travel ers furnished Wight briefly continued to represent its
former insured Wight and thereby canme into conflict with its
former insured Gtgo is not shown to have caused any harmto G tgo
as aresult of any conflict of interest which m ght conceivably be
i nvolved in such a situation
1. Conprehensive General Liability Policy

Citgo also challenges the district court’s finding that the
acci dent was not covered under its Conprehensive General Liability
policy. Resolution of this issue hinges on the interpretation of
the exclusion clauses of that policy. Under Texas law, an
i nsurance contract will be not be construed neutrally unless it is
susceptible of only one reasonable construction. If multiple
interpretations are reasonable, the court nust construe the
contract against the insurer, and this applies with special force
when exceptions to liability are exam ned. See Western Heritage
Ins. Co. v. Magic Years Learning Centers and Child Care, Inc., 45
F.3d 85, 88 (5th Gr. 1995) (Texas |aw).

The district court found Ctgo' s recourse to the CG policy
was barred by the policy’'s auto exclusion—which is defined to

include the truck involved in the accident.® The exclusionary

o The policy definitions clearly provide that the truck i nvol ved
in the accident qualifies as an “auto” for the purposes of this
cl ause, and G tgo does not contest this.
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cl ause reads:

“This insurance does not apply to ‘bodily injury’ or

‘property danage’ arising out of the ownership,

mai nt enance, use or entrustnent to others of any

aircraft, ‘auto’ or watercraft owned or operated by or

rented or |oaned to any insured. Use includes operation

and ‘| oadi ng or unloading.’”

The initial response to Ctgo's challenge to this
determnation is to ask what an aut o excl usi on can possi bly be for,
if it is not applicable to a truck running a red Iight, crushing a
car, and killing its occupant, as the wunderlying plaintiffs
consistently all eged was the cause of the accident and Friedrichs’
death in their conplaints, both as agai nst Wi ght and subsequently
as against Ctgo.

The policies that Gtgo and Travel ers bargai ned for here were
i nterl ocked and mutual Iy exclusive. The applicable | anguage in the
busi ness auto policy providing its coverage is virtually identical
to the | anguage of the CGL excluding coverage.!® Sonme accidents

woul d be covered by the auto policy, others by the CA&. A single

accident could not be covered by both. Wile we recognize that

10 The busi ness auto policy provides for coverage of suits for
bodily injury or property damage “caused by an acci dent and ari sing
from the ownership, maintenance or use of a covered auto.” For

liability purposes, “covered auto” is stated by the business auto
policy to include all vehicles owned by the naned insured. The
endorsenent that included Ctgo defined CGtgo as an insured “but
only for his, her, or its |iability because of acts or om ssions of
an ‘insured.’” Wight was the naned i nsured, so Ctgo would thus be
covered under the business auto policy if it becane |iable for
anyt hing arising fromthe ownershi p, maintenance, or use of an auto
owned by Wi ght. This coverage |anguage in the business auto
policy essentially tracks the exclusionary clause of the CG

policy.
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parties are allowed to nake argunents in the alternative, no
one—least of all CGtgo, if our resolution of Travelers’ duties
under the auto policy had been ot herw se—woul d seri ously argue that
Citgo is not covered under the auto liability policy. Yet Ctgo
strenuously argues that it alsois entitled to CG coverage and t he
auto exclusion in the CA policy does not apply.

Ctgo argues for the first tinme on appeal that the
severability clause in the CA policy precludes its being excluded
fromcoverage on the basis of the acts of another insured. W find
that the circunstances of this case do not allow an exception to
the general rule that we will not exam ne untinely argunents and
deem this contention waived. See Atlantic Mit. Ins. v. Truck
| nsurance Exchange, 797 F.2d 1288, 1293 (5th Cr. 1986) (Il egal
theory relying on exclusion clause in insurance policy waived when
not raised below). Ctgo thus is left with its continued
insistence that the plaintiffs’ clainms in the underlying suit
against Ctgo, as opposed to their clains against Wight, do not
relate to the ownership, mintenance, entrustnent, or use of an
auto, but rather are general allegations of negligence that exceed
the scope of the CGE auto exclusion clause. Therefore, G tgo
argues, the CGE. policy provides it coverage.

Citgo first argues that because it did not own the truck (and
the truck was not operated by it or rented or loaned to it) and

did not use or maintain the truck or entrust it to another, and the
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plaintiffs’ pleadings in the wunderlying suit do not allege
ot herwi se but rather allege that the truck was owned, operated, and
used by Wight, that therefore the CG’ s auto excl usion cl ause does
not apply to the clains against Citgo. W disagree. W find that
a reading of the CA. policy’'s auto exclusion clause as a whole
indicates that it serves to exclude the clains against Ctgo
i nsof ar as they derive fromthe use, operation, or ownership of the
truck by Wight. The cl ause does not require that the defendant
in the lawsuit own, operate, or rent the vehicle. Rat her, it
requi res that “any insured” own, operate, or rent the vehicle, and
that the injury arise out of the use of that vehicle. Wi ght was
an insured party—+ndeed the named insured—+n the CG& policy, and
the accident and resulting death of Friedrichs clearly arose, and
was alleged by plaintiffs in the underlying suit against Citgo to
have arisen, out of Wight's use of Wight’'s truck.

The fact that the alleged wongs with which the underlying

plaintiffs’ pleadings charge Ctgo!* do not directly include its

1 The anended conplaint namng Ctgo in the underlying | anwsuit
specifically accuses Ctgo and ot her defendant petrol eum conpani es
of inproperly checking on the qualifications of Wight's drivers,
not enforcing the sane safety standards on Wight’'s drivers that
they applied to their own fleets when they handled delivery to
franchi sees, and continuing to deliver petroleumand allow Wi ght
access to their facilities even though they knew its drivers were
i nconpetent. The underlying plaintiffs’ conplaint is not alleging
sone kind of abstract psychic harmtraceable to Citgo’'s failure to
follow statutory and conpany policies in these respects; it is
arguing that this failure was a cause of the truck’s being
i nproperly operated by Wight and thus a cause of the accident and
resul tant injury.
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owner shi p, maintenance, use, or entrustnent of the truck does not
mean t hat the damages sought by t hose pl eadi ngs do not arise out of
Wight’s ownership, use, naintenance, or entrustnent of the truck.
The underlying plaintiffs’ pleadings against Ctgo specifically
all ege that: Friedrichs was killed when at an intersection in
McAl | en the aut onobil e he was driving was struck by Wight's truck
being driven by Wight’'s enployee in the course and scope of his
enpl oynent for Wight; that the collision resulted fromthe truck
driver’s disregarding and running the red light controlling the
i ntersection; and that the truck driver was “obviously, visibly and
physically legally inconpetent and unfit to operate his vehicle,”
whi ch Citgo knew or should have known.?!? \WWen det erm ni ng whet her
an insurer has a duty to defend, Texas courts focus on the factual
all egations underlying the clained injury, not the |l egal theories
involved. See Nat. Union Fire Ins. Co. of Pittsburgh v. Merchants
Fast Motor Lines, Inc., 939 S.W2d 139, 142 (Tex. 1997) (reversing
denial of summary judgnent for insurer when no facts in the
conpl aint touched on covered conduct). The conplaint in the
underlying lawsuit rests as to Citgo on charges of failure to
consistently apply corporate safety standards to franchisees,
negligently allowng Wight access to its products and facilities,

and failure to neet statutory standards of conduct in those

12 There is no allegation that any of the products being carried
by the truck had anything to do with Friedrich’s death or the
col I'i sion.
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respects. But the factual basis for all the clains against Ctgo,
as reflected in the pleadings of the underlying plaintiffs, is as
follows: that the damages sought are for Friedrichs’ death; that
his death was caused by Wight's truck, being driven by its
enpl oyee in the course of his enploynent, striking the autonobile
being driven by Friedrichs at the intersection; that this collision
was caused by Wight's truck driver’s disregardi ng and runni ng t he
red light at the intersection; that this was the result of the
truck driver’s being inconpetent and unfit to operate the truck;
that if Gtgo had exercised its asserted right and duty to oversee
Wight’s transportation of Gtgo products, and had i ntervened when
it knew or shoul d have known Wi ght was enpl oyi ng substandard truck
drivers, including this driver, the truck would not have been
operated inproperly as it was on the occasion in question and so
the collision would not have occurred. The “conduct” charged to
Ci tgo—not preventing Wight's negligent operation of the truck—as
well as the damages for the death caused by the truck’s running
into the autonobile, plainly arise out of the use of the truck, and
hence are within the autonobile exclusion of the CG policy.

We recogni ze that Texas courts will allow clainms against an
insured to proceed when two separate and independent “but for”
causes of the injury sued on—one excl uded under the policy and one
not —are involved. Thus, the fact that a hospital’s negligent
supervision of a nental ward m ght be excluded by a professional
conduct clause was irrel evant when a jury found that the failure to
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secure windows in the ward—whi ch clearly was not excluded—was an
i ndependent proxi mate cause. Quaranty Nat. Ins. Co. v. North R ver
Ins. Co., 909 F.2d 133, 137 (5th Cr. 1990) (Texas |aw).
Simlarly, the negligent nmai ntenance and handl i ng of a handgun was
an i ndependent cause of a shooting death, so that the fact the
accident incidentally involved the excluded act of repairing a car
did not prevent coverage. Warrilowv. Norrell, 791 S. W2d 515, 526
(Tex. App.--Corpus Christi 1989, wit denied). See al so Waseca
Mutual Ins. Co. v. Noska, 331 NW2d 917, 921 (M nn. 1983) (auto
exclusion could not bar recovery when trial court found act of
| oading barrels with Iive enbers was i ndependent cause of fires).

Here, there can be no doubt that but for the negligent driving
of the truck, there would be no lawsuit. The plaintiffs in the
underlying lawsuit are not conplaining that Ctgo' s alleged
negl i gence was a separate or independent proxinmte cause of the
harm—t is not alleged, for exanple, that the accident nmay have
been caused or Friedrichs’ injuries exacerbated by G tgo’s delivery
of fuel that spontaneously conbusted. Rather plaintiffs argue that
Citgo had a right and responsibility to oversee the Wight drivers
and could have prevented the negligent driving of this Wight
driver by exercising that power. This Court, construing Texas | aw,
has found that when allegations of antecedent negligence are
related to the underlying conduct giving rise to the suit, rather

than creating a separate, independent cause of the injury, the fact
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that the conduct that created the injury is excluded conduct under
the policy defeats coverage. “W find that Texas law is clear:
where a cl ai magai nst an i nsured would not exist ‘but for’ conduct
explicitly excluded by the policy, the dependent clains are al so
not covered under the policy, regardless of whether the insured
agai nst whomt he derivative clains are directed actually engaged in
the excluded acts.” Cauntillo I ndependent School District v. Nat.
Union Fire Ins. Co. O Pittsburgh, 99 F. 3d 695, 704-05 (5th Cr
1995). See also Comercial Union Ins. Co. v. Roberts, 7 F.3d 86,
89-90 (5th Gr. 1993) (“Dr. Roberts’ intentional acts and his
negligent acts converge. The allegations are not nutually
exclusive; rather, they are related and interdependent. W t hout
t he underlying sexual nolestation there would have been no injury
and obviously, no basis for a suit against Dr. Roberts for
negli gence.”).

Texas courts agree. See Fidelity Guaranty Ins. Underwiters,
Inc. v. MManus, 633 S.W2d 787, 790 (Tex. 1982) (rejecting
argunent that negligent entrustnent of autonobile was a separate
cause of accident not covered by exclusion when there would have
been no accident w thout the negligent use of the auto, clearly
excl uded under the policy); Burlington Ins. Co. v. Mexican Anerican
Unity Council, 905 S. W2d 359, 363 (Tex.App.--San Antonio 1995, no
wit) (finding that assault and battery exclusion prevented

coverage despite allegations that youth home was negligent in
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allowing resident to | eave conplex—the origin of her damages is
the assault and battery, which is not separate and i ndependent from
the all eged negligence of MAUC. ”); Centennial Ins. Co. v. Hartford
Accident and Indemity Co., 821 S.W2d 192,194 (Tex. App. -- Houst on
1991, no wit) (negligent hiring of enployee could not have caused
injury wthout enpl oyee’ s negligent operation of car). Cf. Ginell
Mut ual Rei nsurance Co. v. Enpl oyers Mutual Casualty Co., 494 N W 2d
690, 694 (lowa 1993) (school’s negligent supervision of the | oadi ng
of a bus was not excluded vehicle-related conduct and could have
been found a separate proxi mate cause). Here, the cause of the
acci dent was Wight's negligent operation of the truck on QOctober
10, 1992, in MAlIlen. Wt hout that negligence of Wight's, any
antecedent error in Ctgo’'s handling of its transportation
arrangenents with Wight could not have caused the injury. Citgo’'s
liability, if any, was necessarily derivative, not separate and
i ndependent. Accordingly, we hold that under Texas | aw, Travel ers
properly denied coverage to Citgo under the conprehensive general
policy.
I11. The Award of Attorneys’ Fees

Lastly, CGtgo challenges the award of attorneys’ fees to
Travel ers. Travel ers brought this suit in federal court as a
decl aratory judgnent action. The Federal Declaratory Judgenent
Act, 28 U S. C. § 2202, does not itself independently authorize the

award of attorney’'s fees. The Texas Decl aratory Judgenent Act
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does, however. Tex. Civ. Prac. & Rem Code 88 37.001 et. seq
Subsequent to the district court’s judgnent, this Court rul ed that
the Texas Act is procedural rather than substantive, and therefore
it does not authorize an award of costs in a federal court
decl aratory judgenent diversity action. See Uica LI oyd s of Texas
v. Mtchell, 138 F.3d 208, 210 (5th Cir. 1998).' In the court
below, Citgo not only failed to challenge the award of attorneys’
fees to the prevailing party, but also requested themon its own
behal f on the sane basis it now asserts is invalid. Accordingly,
we find that under the circunstances of this case any argunent
agai nst the award of attorneys’ fees has been wai ved.
Concl usi on
For the foregoing reasons, we AFFIRM the district court’s

grant of summary judgnent in favor of Travel ers.

AFFI RVED

13 Uicais not a departure fromthe prior law of this Crcuit,
but is instead a logical application of previously stated
princi pl es.
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