REVI SED, July 14, 1998
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-21048

AFRAM CARRI ERS, INC., et al.,
Plaintiffs,
AFRAM CARRI ERS, | NC. ,
Pl ai ntiff-Appellee,
VERSUS
BRUCE MOEYKENS, et al.,
Def endant s,
ADELE NAJAR VDA. DE PANTA,
I ndi vidual ly and as Personal Representative of
the Estate of Augustin Pantin Pazos;
EDGAR PANTA NAJAR,
ROSA DEL CARMEN PANTA NAJAR,
and

ELVI S ANDERSON PANTA NAJAR,

Movant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas

June 26, 1998

Before KING SM TH, and STEWART, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:



This appeal addresses the propriety of a choice of forum
clause in a settlenent agreenent related to a Limtation Act
proceeding, 46 U.S.C. §8 181 et seq. Finding no reversible error,

we affirm

| .

The S/S TAMPA BAY, a ship owned and operated by Afram
Carriers, arrived in the Peruvian port of El Callao, and four
enpl oyees of the contractual security service, Servipro, hired to
guard the ship boarded. Anong the four was the deceased, Augustin
Pant a.

Peruvi an port authorities ordered Aframto fum gate the ship.
Afram evacuated all crew nenbers except the captain, the chief
engi neer, and the four Servipro enployees. The ship's captain
assigned the security personnel to quarters on the ship during the
fumgation. \Wiile there, Panta, the chief engineer, and several
others still aboard were overcone by funes from the chem cal,
met hyl brom de, used for fum gation. Panta later died from
i nhal ation of this toxic substance.

Aframand Panta's wfe and children entered into a settl enent
agreenent providing that, in exchange for a sum of about
U S. $2000, the Pantas rel ease all existing clains against Aframin
both the Peruvian and Anerican courts. The agreenent further

provi des Peruvian choice of law and forum sel ection cl auses.?

! gpecifically, the settlenent agreement states:

(continued...)



At about the tine that Afram was settling the Panta heirs'
wrongful death claim it instituted a limtation of liability
proceedi ng under the Limtation Act, 46 U S.C. 8 181 et seq., in
federal court and included all personal injury and property damage
claimants in its conplaint. The district court ordered that
moni tions be served against all potential claimnts in order to
give them notice that they needed to present, or forever waive,
their rights.

Because of the settlenent agreenent, Aframdid not serve the
Panta claimants with a nonition. Eighteen nonths |ater, however,
when they found out about the limtation proceeding, the Pantas
moved to intervene and attenpted to assert their wongful death
cl ai m agai nst Afram and t he TAMPA BAY

Afram resisted the intervention on the ground that the
settl enment agreenent provided that any disputes arising over the
release would be litigated in Peruvian, rather than Anerican,
courts. The district court tentatively agreed to enforce the
forum sel ection clause but all owed the parties to submt additional
briefing on the “possible effects that enforcing the forum
sel ection provision wiuld have on the Panta claimants.”

After reviewing the additional briefing, the court denied the
nmotion to intervene and di sm ssed the clains without prejudice if

the claimants filed an appropriate action in the Peruvian courts

(...continued)
Thi s Agreenent shall be interpreted, governed by, and construed in
accordance with the laws of the Republic of Peru and any issue
arising out of this Agreement will be subject to the exclusive
jurisdiction of the Peruvian courts applying Peruvian | aw.
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within thirty days. The Pantas appeal the denial of their notion

to intervene.?

1.

“[T]he enforceability of a forumselection or arbitration
clause is a question of law which is reviewed de novo.” Mtsui &
Co. (USA), Inc. v. MRA MV, 111 F.3d 33, 35 (5th Gr. 1997) (per
curianm) (citations omtted). Forum sel ection clauses are
presunptively valid: “[A] freely negotiated private international
agreenent, unaffected by fraud, undue influence, or overweening
bargai ni ng power . . . should be given full effect.” M S BREMAN v.
Zapata O f-Shore Co., 407 U. S 1, 12-13 (1972). “The burden of
provi ng unreasonabl eness is a heavy one, carried only by a show ng
that the clause results from fraud or overreaching, that it
vi ol ates a strong public policy, or that enforcenent of the clause
deprives the plaintiff of his day in court.” Mtsui, 111 F. 3d at
35 (enphasi s added) (citing THE BREMAN, 407 U. S. at 12-13, 15, 18).
Al l egations that the entire contract was procured as the result of
fraud or overreaching are “inapposite to our [forumselection

cl ause] enforceability determ nation, which nmust . . . precede any

2 The Pantas' notion to intervene sought an “intervention of right” under
FED. R Qv. P. 24(a) because (1) the claimrelated to the res at issue in the
Limtation Act proceedi ng and because the i ntervenors had an interest in the res;
(2) a denial of intervention would inpede their claimto the res; and (3) their
ri ghts woul d not be adequately represented by the other parties in the proceedi ng
(who woul d be conpeting for their own shares of the res at the intervenors'
expense). See 6 JAMES W MoORE, ET AL., MoORE' s FEDERAL PRACTICE § 24.03[1] (3d ed.
1998) (outlining the three requirenments to satisfy rule 24(a)). Deni al s of
notions to intervene of right are final orders under 28 US C § 1291.
Accordi ngly, we have appellate jurisdiction. See Brotherhood of R R Trainnen
v. Baltimore & Chio R R, 331 U S. 519, 524-25 (1947).
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analysis of the nerits [of the contract's validity].” Haynsworth
v. The Corporation, 121 F.3d 956, 964 (5th Cr. 1997) (citation
omtted), cert. denied, 118 S. C. 1513 (1998).

The intervenors attenpt to overcone the presunption of the
forumselection clause's validity by arguing that (1) Afram
procured the clause through fraud and overreaching (including
m stake); (2) the clause violates a strong public policy of the
United States; (3) Afram should be estopped from asserting its
rights wunder the clause because it took other, inconsistent
positions in this litigation; (4) enforcenent of the clause would
prevent the intervenors fromhaving their day in court; and (5) the

rel ease does not cover the dispute at issue.

A

The Pantas primarily argue that Afram procured the forum
sel ection clause through fraud and overreaching. The facts, at
|l east as the Pantas tell the story, are certainly dire. The
deceased was the primary breadw nner for his famly. He had no
life insurance and, by all accounts, his famly was financially and
enotionally devastated by his death.

In the weeks after the death, the famly was offered (although
fromthe record it is unclear who first solicited the offer), and
accepted, a cash settlenent fromAfram |n exchange for about one
year's salary, U S. $2000, the famly agreed to waive all clains
against Aframin both the Peruvian and U S. courts. The Pantas

further agreed to litigate all disputes concerning the rel ease



under Peruvian |l aw and in Peruvian courts.

The Pantas use the facts to facilitate the natural inference
that the settlenent was procured through fraud or duress or was
ot herwi se unconsci onable. Fromthere, we naturally areinclinedto
make a second inference: The forumselection clause, as part of
the illegally obtained contract, nust also have been illegally
procur ed.

This chain of inferences, however, is foreclosed not only by
bi nding circuit precedent, see, e.g., Haynsworth, 121 F. 3d at 964;
Mtsui, 111 F.3d at 35, but also by the policies underlying the
presunption in favor of enforcing such cl auses. “The Suprenme Court
has . . . instructed Anerican courts to enforce [forum sel ection]
clauses in the interests of international comty and out of
deference to the integrity and proficiency of foreign courts.”
Mtsui, 111 F.3d at 35 (citing Mtsubishi Mtors Corp. v. Soler
Chrysler-Plymouth, Inc., 473 U S. 614, 629 (1985)). Were we to
judge the soundness of the forumselection clause by what we
believe to be the nerits of the underlying contract, we would
subvert the aforenentioned comty concerns by naking a nerits
inquiry that the Suprene Court has determined is best left to the
forum sel ected by the parties.

Only when we can discern that the clause itself was obtained
in contravention of the law will the federal courts disregard it
and proceed to judge the nerits. Because, in this case, we can
draw an inference of an illegally obtained forumsel ection cl ause

only if we judge the nerits of the contractSSthat is, the novants



have offered no evidence® that the clause itself was obtained as a
result of fraud or overreachi ngSSwe cannot disregard it on that

ground. *

B

The Pantas also argue that enforcing the forumselection
clause would thwart the “equitable resolution” goal of the
Limtation Act. That is, “[t]he purpose of limtation proceedi ngs
is . . ., in an equitable fashion, to provide a marshalling of
assetsSSthe distribution pro rata of an inadequate fund anong
claimants, none of whom can be paid in full.” Petition of Tex.
Co., 213 F.2d 479, 482 (2d Cr. 1954) (internal quotation and
citation omtted).

A forumselection clause is potentially unreasonable when it
woul d underm ne a “strong public policy” of the forum Mtsui,
111 F. 3d at 35. Initially, we nust determ ne, therefore, whether
the equitable resolution afforded by the Limtation Act is a

“strong” public policy that justifies overcomng the forum

3 The Pantas argue that they have of fered evi dence that the forumsel ection
cl ause was obtai ned through fraud: (1) Aframtold the Pantas that they coul d not
sue t he ship because the shipowner was Anerican; (2) Aframfailed to notify the
Pantas of this proceeding; and (3) the Pantas would have filed clainms in this
limtation proceeding, but for the msrepresentations and failures to disclose.

This evidence, however, logically goes to the validity of whole settlenent
agreenent rather than to the forumsel ection clause: It explains why the Pantas
woul d not have wanted to settle their clains at all, not why they woul d not have

agreed to the presence of a forumselection clause. Therefore, although “the
plaintiffs claimfraud inthe i nducenent of the [forumsel ection] clause[,] . . .
nothing in their nore specific allegations supports this claim” Haynsworth
121 F.3d at 970.

4 For the sane reasons, the Pantas' claimof nistake falters: They fai
to offer any evidence that the clause itself, rather than the entire settl enent
agreenment, was the result of sone contract-excusi ng m stake.
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sel ection cl ause.

The answer is not sinple. Admttedly, equitable resolution of
clains fromalimted fund i s one of the policies behind Limtation
Act proceedi ngs. See Texas Co., 213 F.2d at 482. Anot her
consi deration, however, is pronoting settlenent and subsidizing
shi pbuilders.® In fact, nbst courts have held that the main force
driving Congress to enact the Limtation Act was to put American
shipbuilders on a conpetitive footing wth their European
counterparts by limting their liability to the value of the ship
and her cargo.® Because of this fundanental consideration, courts
generally have construed anbiguities in the Act in favor of
shi powners. See, e.g., Coryell v. Phipps, 317 U S 406, 411
(1943).

In this case, the two policies of the statute woul d appear at
| oggerheads. On the one hand, the goal of subsidizing shipowners
and pronoting settlenent supports shipowners' ability to use and
disregard the Limtation Act proceedings as best suits their
interests in settling the clains against them pronptly. At the
outset, the shipowner was not obliged to invoke the proceeding

against all claimants. Had it decided not to invoke the shield,

> See, e.g., British Transp. Cormin v. United States, 354 U S. 129, 133
(1957) (“The real object of the act . . . was to linmt the liability of vessel
owners to their interest in the adventure, and thus to encourage ship-building
and to i nduce capitalists toinvest noney in this branch of industry.”) (internal
guotations and citations omtted).

6 See, e.g., id.



the owner would remain subject to the full extent of liability.’
Now that it has elected to i nvoke the shield, the shi powner shoul d
not be hanpered, before those proceedi ngs get underway, fromnmaking
a last-mnute settlenment with one of the claimants, if such a
settlenment would (1) obtain for it better terns than it coul d get
in the Limtation Act proceeding and (2) not otherw se prejudice
the remai ning clai mants.

On the other hand, the goal of equitable resolution argues
agai nst enforcing the forumselection clause. Once the shipowner
i nvokes the protection of a Limtation Act proceeding, all clains
subject to the shield should be resolved at one tinme and by one
court. Arguably, if the shipowner is going to get the benefit of
limted liability against the PantasSSeven if it is at sone |ater
date (such as if and when the Peruvian courts find this agreenent
unconsci onable and thus grant rescission)SSthen all claimants
deserve an equal shot at the limted fund. O herwi se, the
shi powner can do indirectly what it could not do directlySSfavor
sone settlenent creditors at the expense of others.?®

G ven these two conpeting policy concerns, it is hard to say
that equitable resolution is a “strong” public policy that the

enforcenent of the forumsel ection clause would contravene. The

7 Underlying the Pantas' “fraud in the i nducenent” and “contrary to public
policy” challenges to the forumselection clause is their claimof | ack of notice
of the Limtation Act proceedings. Their alleged |lack of notice, however,
relates nore to Afranis ability to invoke the Linmtation Act shield against the
Pantas, when and if they are successful in a Peruvian court at overcom ng the
settl ement.

8 Some creditors may be favored over the Pantas because they will have the
first chance at the Linmtation Act fund while the Pantas are litigating their
claimin Peru.



nmore fundanental policy underlying the Limtation Act, that is,
that of providing subsidization to the shipping industry, seens to
di mni sh the strength of the equitable resolution principle and, as
aresult, toprevent it fromovercom ng the presunption in favor of

the forumselection clause's enforceability.?®

C.

The Pantas also claim that Afram should be judicially and
equitably estopped fromasserting any rights it may have under the
forumsel ection clause because Afram has taken inconsistent
positions on the forumselection clause matter throughout the

Limtation Act proceeding. W disagree.

1
Judicial estoppel applies to protect the integrity of the
courtsSSpreventing a litigant from contradicting its previous,
i nconsi stent position when a court has adopted and relied on it.

See United States ex rel. Am Bank v. C.I.T. Constr. Inc., 944 F. 2d

9 But cf. THE QUARRI NGTON COURT, 102 F.2d 916, 919 (2d Cir. 1939) (“[Alfter
the limtation proceedi ng has begun steps outside of that proceedi ng which woul d
affect the fund should not be allowed [to be carried out through an arbitration
clause] for they would involve a negation of one of the inportant purposes of
such proceedi ngs and a wel | established practice.”). THE QUARRI NGTON COURT was
decided in an era in which forumselection and arbitration clauses were
di sfavored by the courts because they were thought to “oust their jurisdiction.”
In those days, nearly any public policy could undo such a clause. See R cHWN &
REYNOLDS, UNDERSTANDI NG CONFLICT OF LAws § 30, at 77-78 (2d ed. 1993).

By 1972, the Suprenme Court had rej ected the “ouster of jurisdiction” notion
as parochial. See THE BREMAN, 407 U.S. at 9. Now, there is a heavy presunption
in favor of such clauses; these days, the barrier has been raised: A strong
public policy, not just any public policy, is needed to justify overcomning the
presunption in favor of such clauses. See id.; Mtsui, 111 F.3d at 35.
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253, 258-59 (5th Cir. 1991).1 “The doctrine of judicial estoppe
‘applies in cases where a party attenpts to contradict his own
sworn statenents in the prior litigation."” 1d. at 258 (quoting
Brandon v. Interfirst Corp., 858 F.2d 266, 268 (5th Cr. 1988)).
“To achieve this purpose, nmany courts inquire whether the party
"successfully maintained its contrary position” previously. 1d.
at 258 (citation omtted). !

The Pantas argue that when it filed its Limtation Act
conplaint, Afram m srepresented to the district court that there
were no other “legal proceedi ngs” underway. The Pantas contend
t hat the subsequent settlenent was a “l egal proceeding” and that it
was in violation of the representations in the conplaint.??

Assum ng arguendo that the Pantas are correct that the
subsequent settlenent is a “legal proceeding,” they still have
failed to nmake an additional showi ng needed to obtain judicial
estoppel: They have not denonstrated the court's acceptance and

reliance on Aframs msrepresentation. “[We find no evidence in

10 See also McNamara v. City of Chicago, 138 F.2d 1219, 1225 (7th Gr.
1998) (“The doctrine provides that a party who prevails on one ground in a
awsuit cannot turn around and in another lawsuit repudiate the ground. | f
repudi ation were pernmitted, the incentive to conmt perjury and engage in other
l[itigation fraud woul d be greater.”).

11 There appears to be sone tension in the doctrine about whether judicial
estoppel can bar a litigant fromraising an inconsistent position in the sane
court proceeding, or whether the bar can arise only in a subsequent proceedi ng.
Conpare id. (two proceedi ngs assunmed) with, e.g., Ergo Science, Inc. v. Martin,
73 F.3d 595, 598 (5th Gr. 1996) (applying the doctrine to a FEDL. R Qv. P. 60
notion for relief fromjudgnent). Because, in the instant case, the conduct does
not, in any event, appear to neet the other criteria needed to invoke the bar
we will assune arguendo that a single court proceeding is sufficient.

12 W assume arguendo that the representations that a plaintiff makes in
its conplaint are subject to the doctrine of judicial estoppel
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the record that denonstrates [the court's] acceptance of the
position taken [by Afram in its conplaint].” Ameri can Bank,

944 F.2d at 258.1%

2.

The Pantas' equitabl e estoppel claimalso fails; it appears to
be nothing nore than a renaned fraudul ent inducenent claim The
Pant as base their equitabl e estoppel argunent on Afram s failure to
disclose to them when entering into the settlenent agreenent, that
the Limtation Act proceedi ng was underway. The sanme conduct al so
forms the basis for the Pantas fraudul ent i nducenent attack on the
entire settlenment that we di scuss above. See supra part II1.A W
rejected that claim because it attacked the entire contract as
fraudul ently i nduced, rather than focusing on the forumsel ection
clause by itself. See id.

Est oppi ng Afram from asserting the forumsel ection clause,
based on the sane conduct underlying the fraudul ent inducenent
claim would contravene our holding in Haynsworth that allegations
that the entire contract was fraudulently induced are “i napposite
to [a forumsel ection clause] enforceability determ nation, which
must . . . precede any analysis of the nerits.” Haynswort h,
121 F.3d at 964. Qur conclusion is based on the reality that,

under a contrary holding, a plaintiff claimng that an entire

13 See also id. (“The 'judicial acceptance' requirenent minimzes the
danger of a party contradicting a court's determ nation based on the party's
prior position and, thus, mitigates the corresponding threat to judicial
integrity.”) (citation onmtted).
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contract was fraudulently induced could sinply restyle, as a claim
of equitable estoppel, his insufficient fraudulent inducenent

attack on the contract as a whol e.

D.

The Pantas maintain that they will be prevented from having
their day in court if forced toreturn to a Peruvian forum because
t hey cannot obtain contingency-fee counsel in the Peruvian courts
and cannot afford to pay a Peruvian | awer in advance. Therefore,
they will be barred fromlitigating their claimin those courts.

The record contai ns no i nformati on about the Pantas' inability
to obtain counsel to represent them in the Peruvian courts.

Accordingly, we will not consider that matter.

E

The Pantas aver that the rel ease does not apply to tort suits
that they file outside Peru. The idea apparently is that the
rel ease applies only if the Pantas include as part of their cause
of action a claim that requires construction of the settlenent
agreenent . If the settlenent agreenent arises only as an
affirmative defense to a tort claim however, the release
provi si ons do not apply.

There is no error here because the argunent relies on our

construction of the release to determne whether the release

14 See, e.g., United States v. Gerald, 624 F.2d 1291, 1296 n.1 (5th Cir. 1980)
(“It is appellant's responsibility to insure the inclusion in the record of all
matters he intends to rely upon on appeal.”).
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applies only to “cause of action” clainms or to all clains in which
it mght arise. The forum sel ection clause, however, dictates that
any di sagreenents about the rel ease nust be brought in a Peruvian
courts. In short, to address this argunment would force us to
overl ook the forumsel ection clause and to construe the underlying
agreenent when we are forecl osed from doi ng so.

AFFI RVED.
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