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DENNI'S, G rcuit Judge:

Plaintiff CGerald Burge (“Burge”) was inprisoned for nearly
five years for a crinme of which he was | ater exonerated. |In 1986,
a sheriff’s deputy allegedly facilitated Burge’s conviction of the
second degree nurder of Douglas Frierson (“Frierson”) in St.
Tanmmany Pari sh, Louisiana, by suppressing a pretrial statenent by
the victims nother that would have inpeached her perjured
testinony that she saw Frierson | eave her house with Burge shortly
before the hom cide. After that statenent and other suppressed
excul patory evidence cane to |light, Burge was granted a new tria
and acquitted by a jury in 1992.

Burge brought civil actions for damages in the United States
District Court against the District Attorney and the Sheriff of St.
Tanmany Parish, Louisiana, and a nunber of assistant district
attorneys and sheriff’s deputies, under 42 U S C 8§ 1983, the
Loui siana Constitution, and state tort law. The gravanen of these
actions is that the suppression of exculpatory evidence in
vi ol ation of Burge' s constitutional right to due process was caused

by: (1) the deliberately indifferent policies and custons of the

“Judge Jones concurs in the opinion, except for the discussion in
part IV (A (1)(b), (c) and (d), in which she concurs as to the
j udgnent only.



Sheriff and the District Attorney, in their official capacities,
regardi ng t he supervision and training of enployees in the handling
of excul patory evidence; and (2) the intentional acts and om ssi ons
of their individual deputies and assistants in the introduction of
fal se evidence and suppression of excul patory evi dence.

The present appeals arise fromnotions for sunmary filed by
the defendants in Burge’s civil action. The district court granted
themin part and denied themin part. Burge and several of the
def endant s appeal ed froma nunber of the district court’s rulings
t hat were adverse to them

| . FACTUAL BACKGROUND

At approximately 4:13 a.m on COctober 17, 1980, the body of
Dougl as Frierson was found under a bridge in St. Tanmmany Pari sh.
He had been shot to death in the abdonen, shoul der, and head with
a large caliber weapon. It appeared that he had been killed only
an hour or so before his corpse was found. Wen denda Frierson
(“denda”), the victims sister, was inforned of her brother’s
death, she related the news by telephone to his friend, GCerald
Burge. Burge called the St. Tammany Parish Sheriff’'s Ofice (the
“Sheriff’s Ofice”) at about 8:30 a.m, verified the report, and
told Chief of Detectives E.L. Hermann, Jr. (“Lt. Hermann”) that on
the night of the nurder Frierson had visited his hone and departed
at about m dnight on foot. Lt. Hermann assigned Detective Gary
Hale (“Hale”), who had inspected the nurder scene and the victinms

body soon after its discovery, to investigate the nurder.



A. The Murder Investigation and
The Allegedly Wthheld Excul patory Evi dence

On Cctober 17, 1980, Hale took a recorded statenent (later
transcri bed) of Ms. Jean Frierson (“Ms. Frierson”), the victins
mother. Ms. Frierson told Hale that her son ate pancakes at her
home i n Pi cayune, M ssissippi at about m dni ght on October 16, 1980
and that at approximately 12:50 a.m on October 17, 1980 Frierson
was pi cked up by soneone in a car. Ms. Frierson said that she did
not see the vehicle or the person or persons with whom her son
left.

On Cctober 17, 1980, Hal e al so took a recorded statenent from
Frierson’'s 12-year-old brother, R cky Frierson (“Ricky”), who told
Hal e that at approximately 12:50 a.m on October 17, he saw Burge
and Joe Pearson (“Pearson”) drive up to Ms. Frierson s residence
inBurge’'s red Cadillac with a white top. Although Ri cky said that
he did not see his brother get in the car, he told Hal e that he saw
Frierson sitting in the back seat of the vehicle as it drove away.

On Cctober 18, 1980, Hale interviewed Pearson, who said that
he did not |eave his hone on October 16 or 17, and that his
girlfriend, Jo Ella Prestwod (“Prestwood”), could confirm his
wher eabouts at the tine of Frierson’s nurder.

On Cctober 21, 1980, Hale interviewed Burge, who said that on
the night of the nmurder he picked up Frierson at his nother’s hone
in Burge's red and white Cadillac and that he dropped off Frierson

at a convenience store between 11:30 p.m and 12:30 a.m Thi s



second statenment was partially inconsistent with Burge' s first
statenent in which he said Frierson left his house at m dnight on
foot. Burge also told Hale that although he had a Ruger Bl ackhawk
.44 magnum weapon, he had given Frierson the .44-caliber gun to
sel |l approxi mately one week before the nurder. |In Cctober 1980, an
officer fromthe New Ol eans Police Departnent, where the autopsy
was perforned, told Hale that the bullets taken from Frierson’s
body probably were fired froma Ruger Bl ackhawk . 44-cal i ber weapon.

On Cctober 22, 1980 Hale interviewed Bernice Frierson
(“Bernice”), the victims brother, who stated that on October 13 he
saw Burge with a .44-caliber weapon, and that Burge told himthat
he woul d kill anyone before he would goto jail. Bernice also said
that on this date Burge told himthat he and Pearson had quarrel ed
over noney that Pearson owed Frierson froma drug deal, and that
Burge later told himthat he had picked up Frierson on the night of
the nmurder because Frierson wanted to nake a phone call.

On Cctober 24, 1980, based on an arrest warrant supported by
the sworn affidavit of Hale, Burge was arrested for the nurder of
Frierson. Burge was released one week l|later when the District
Attorney’'s Ofice decided not to prosecute for |ack of sufficient
evi dence.

At sonme tinme during the nurder investigation, Hale also
prepared an undated final résumé. 1In this report, Hale disclosed
t hat when Burge called Lt. Hermann on the norning Frierson’s body

was found, Burge did not ask “where the victi mwas found or how the



victimwas killed or what tinme the victimwas di scovered.” Hale
also referred to a second intervieww th R cky Frierson on Cctober
23, 1980. In this later interview, R cky stated that Burge told
Ri cky that he nust have been “m staken” when he told Hale that he
saw Burge and Pearson pick up Frierson on the night of the nurder;
and that the third person in the car actually was an unnanmed wonan.
The résunmé al so refl ects that Hal e had obtained a witten statenent
fromSgt. B. Smith of the Picayune Police Departnent indicating
that at 12:45 a.m on Cctober 17, 1980, she saw Frierson at a
| ounge i n Pi cayune, M ssissippi with Johnny M| stead, Paul Johnson,
and Bobby Frierson, the victinis cousin. Hale s résune al so refers
to taped statenents from M| stead, Johnson, and Bobby Frierson
confirmng that they had been drinking with Frierson that night.
However, according to the résumé, Bobby Frierson told Hal e that
they took Frierson hone at approximately 12:30 a. m

Hale also prepared an undated handwitten “suppl enental
report” stating that on April 21, 1981 Detective David Brooks of
the M ssissippi H ghway Patrol told Hale that Rhonda Spears
(“Spears”) told himthat she heard Pearson admt that he had killed
Frierson. According to Hale’s report, Chief Ladner of the Hancock
County, M ssissippi Sheriff’s Ofice was present during this
conversation. In this handwitten résumé, Hal e al so i ndi cated t hat
he had interviewed a private investigator and a bail bondsnman who
told himthat they had spoken with Prestwood on April 16, 1981, and

that she told them that Pearson made “statenents which caused her



to believe that Pearson and Burge had nurdered Frierson.”

On April 21, 1981, Hale took a recorded statenent from
Prestwood, who said that at m dnight on the night of the nurder,
Burge picked up Pearson in his red and white Cadillac and that
Pearson returned at approximately 4.00 a.m Prestwood also told
Hal e that Pearson told her to tell the police that he had been with
her on the night of the nurder. She also disclosed that Pearson
told her that Frierson had been “ratting” on Burge and hi mand t hat
he (Pearson) had shot Frierson in the head.

In the sumer of 1981, Hale resigned from the St. Tammany
Parish Sheriff’s Ofice and becane chief investigator and jailer
for Pearl River County in M ssissippi. Hale left the |aw
enforcement field in late 1983. In 1983, Hale nmarried d enda
Frierson, Frierson’s sister, whom he net and began dating during
his investigation of her brother’s nurder.

On Novenber 23, 1983, Detective Mke More of the St. Tammany
Parish Sheriff’'s Ofice, who continued the investigation after
Hal e’s resignation, obtained another recorded statenent from
Prestwood in which she admtted that she |ied when she originally
told Hal e t hat Pearson had been with her on the night of Frierson's
murder. Prestwood al so said that Pearson told her a few days after

the murder that Frierson was a “rat” and that he told her “we got
hi s head bl own off.”
B. Burge’'s First Murder Trial

Wi | e Burge was serving a sentence in a M ssissippi prison on



an unrelated conviction of receiving stolen property, Pearson
confessed to authorities that he and Burge picked up Frierson at
m dni ght on Cctober 16 and drove himto a bridge on H ghway 90,
wher e they argued over noney and Burge shot Frierson several tines.
Pearson al so stated that Burge threwthe gun off Interstate 10 into
Lake Pontchartrain.

I n 1983, Burge and Pearson were indicted for the second degree
mur der of Frierson. In April 1984, prior to District Attorney
Reed’s taking office in January 1985, Burge's attorney filed a
Brady notion, requesting any and all exculpatory evidence.! In
July 1984, Rick Swartz (“Swartz”) of the St. Tammany Parish
District Attorney’s Ofice (the “District Attorney’'s Ofice”)
produced what he represented to be all of the excul patory evi dence
that the Sheriff’'s Ofice had turned over to the District
Attorney’'s Ofice. Later, in April 1994, Swartz gave an affidavit
stating that, prior to that Brady production, he “nmade inquiry into
t he exi stence of said excul patory evidence . . . [and] reviewed the
investigatory file provided by the St. Tammany Parish Sheriff’'s
O fice and inquired of the St. Tammany Parish Sheriff’'s O fice and
of the investigators assigned to the case as to the existence of

any excul patory evidence.” In the affidavit, Swartz stated that

1'n Brady v. Maryland, 373 U S. 83, 87 (1963), the U.S.
Suprene Court held that the “suppression by the prosecution of
evi dence favorable to an accused upon request viol ates due process
where the evidence is material either to guilt or punishnent,
irrespective of the good faith or bad faith of the prosecution.”



the October 18 [sic], 1980 statenent of Ms. Frierson to Hale, in
whi ch she said that she did not see with whom her son |eft on the
night he was nurdered, and Jo Ella Prestwood's April 20, 1981
statenent to Hale, in which she said that Pearson admtted to her
that he had nmurdered Frierson, were not part of the investigatory
file nmade available to him by the St. Tammany Parish Sheriff’s
Ofice.

Burge’'s defense attorney at his 1986 nurder trial, Wndel
Tanner, testified at a 1990 hearing that he had never seen the
Cctober 17, 1980 statenent of Ms. Frierson, the April 1981 and
Novenber 1983 statenents of Prestwood, or Hale’'s handwitten résune
of his investigation.

In Decenber 1984, the District Attorney reduced the nurder
charge agai nst Pearson to being an accessory-after-the-fact to the
Frierson murder in exchange for Pearson’s testinony agai nst Burge.
In January 1986, in preparation for Burge's nurder trial, the
District Attorney’'s Ofice discovered that the copy of the
Sheriff's investigatory file that had been nade fromthe original
investigatory file and delivered to the previous District Attorney
in 1980 (“first copy of investigatory file”) was m ssing, and asked
the Sheriff’'s Ofice for another copy. Captain Debra MCorm ck
(“McCormck”), the chief of records for the St. Tammany Parish
Sheriff's Ofice, testified that because the Sheriff’s
investigatory file had not been mcrofilnmed by the tinme of Burge’s

1986 trial, she woul d have nade a copy of the file (“second copy of



the investigatory file”) fromthe Sheriff’s original. In April
1986, District Attorney Walter Reed assigned Paul Katz (“Katz”) as
Special Assistant District Attorney to prosecute Burge. In a
deposi tion, Katz testified that the second copy of the
investigatory file given to the District Attorney’s Ofice by the
Sheriff's Ofice in 1986 did not contain Ms. Frierson’s Cctober
17, 1980 statenent and that it included only two of Prestwood’ s
statenents. Katz also testified that he could not recall whether
the file contained the detectives’ résumés of their investigations.

At Burge’'s first trial for second degree murder in Septenber
1986, Pearson testified that he witnessed Burge fatally shoot
Frierson on Cctober 17, 1980. Ms. Frierson, contrary to her
original October 17, 1980 statenent that was not disclosed or
produced for the defense, testified that she saw her son | eave her
house with Burge and Pearson on the night of the nurder. Ms.
Frierson also testified that she told Hale that on the norning
Frierson’s body was found, after Burge called Lt. Hermann in their
presence, Burge told her and denda detailed information about
Frierson’s death, i.e., that Frierson’s body had been found shot
four times with a .44 caliber gun under the East Pearl R ver
bridge. denda Frierson Hale, the victinis sister and Hale’'s w fe,
testified that Burge had threatened to kill her brother only a few
days before the nurder, and corroborated Ms. Frierson’ s testinony
that on the norning after the nmurder, Burge provided Ms. Frierson

and her with the details of the crine that only a perpetrator would
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know.

The trial court inspected two statenents by Prestwood, and
ruled that they were not excul patory. Prestwood’s crucial Apri
1981 statenent that Pearson confessed to being the trigger man was
not disclosed and thus was not one of the statenents viewed in
canera by the court. A jury convicted Burge of the second degree
mur der of Frierson. The court sentenced Burge to life inprisonnent
at hard | abor w thout parole.

In a February 1995 affidavit, Lt. Hermann stated that a tape
recording he had made of a conversation with Burge after the
murder, which Lt. Hermann had given to Hale, had disappeared.
According to Lt. Hermann, imrediately after Burge’ s conviction, as
he and Hal e were | eavi ng the courthouse, Lt. Hernmann brought up the
subject of the mssing tape. Lt. Hermann stated that Hal e opened
the trunk of his car and showed him several “reports and
statenents” pertaining to the Frierson nurder investigation. Wen
Lt. Hermann asked Hal e why the docunents were in his trunk, Hale
allegedly told Lt. Hermann that “[s]onme of this stuff could
probably make us |ose the case.” Lt. Hermann stated in his
affidavit that while he did not |ook at the docunents, he was
certain that sone of the statenents were original transcripts
because he saw typewriter indentations in the paper.

According to Lt. Hermann, when he asked Hal e how he had gotten
A enda Frierson Hale and Ms. Friersonto lie on the witness stand,

Hale told him “Over a period of tinme there is a little
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brai nwashing, you tell them the story of what happened, and what
you need to win a case in court and they begin to believe it.” In
his 1995 affidavit, Lt. Hermann al so stated that Hal e said that he
told prosecutor Katz “about the problem wth the case, you know
about Jean and denda testifying and Katz said he woul d take care
of it.”

Lt. Hermann testified that he persuaded Hale to turn over to
him the docunments in Hale's trunk, and that he allowed Burge’s
attorney to inspect, but not copy, these docunents. After
reviewi ng these docunents, Burge's attorney filed a Petition For
Post-Conviction Relief in state court alleging that the State
unconstitutionally deprived the defense of the followng
excul patory evidence: (1) the October 17, 1980 statenent of Ms.
Frierson in which she said that she did not see who picked up
Frierson the night of the nurder; (2) Hale's handwitten
suppl enental report referring to Detective Brooks’ s statenent that
Spears told him that Pearson told her that he had nurdered
Frierson, and Prestwood's statenent that Pearson told her he had
shot Frierson in the head; (3) Hale's final report referring to the
statenent of Bernice Frierson that two days before the nurder,
Pearson had given Frierson, the victim two days to conme up with
nmoney that he owed Pearson.

When the court granted a hearing on Burge's notion, the
District Attorney’s Ofice discovered that the second copy of the

investigatory file was mssing, and again asked the Sheriff’s
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O fice for another copy. Burge’'s attorney also had a subpoena
duces tecumissued to the Sheriff’'s O fice requesting production of
Prestwood’ s April 20, 1981 statenent, any statenents by Pearson and
G enda Frierson, and any reports or examnations relating to
Burge’s aut onobil e. Captain McCormck of the Sheriff’'s Ofice
testified that she could not recall whether she nmade copies of the
investigatory file for the District Attorney’s Ofice ("third copy
of the investigatory file”) and Burge’'s attorney ("fourth copy of
the investigatory file”) fromthe Sheriff’s original or mcrofilm
files.

At a June 1990 evidentiary hearing on Burge' s Petition For
Post - Convi ction Relief, Wendell Tanner, Burge' s original defense
attorney, testified that despite his request for Brady material in
1986, the District Attorney’'s Ofice did not give him Hale's
initial résuné of his investigation, Prestwood' s April 1981 or
Novenber 1983 statenents, Ms. Frierson's October 17, 1980
statenent, or an evidence receipt showng that Hale had given
i nvestigators an envel ope contai ning paint scrapings froma pillar
of the bridge near where Frierson’s body was found. The trial
court granted Burge’s Mdtion for a New Trial based solely on its
finding that Ms. Frierson’s OCctober 17, 1980 statenent was
excul patory evidence that constituted Brady material that had been
wi t hhel d fromthe defense.

C. Burge's Second Murder Trial and Acquittal

I n Septenber 1992, Burge was tried again for the second degree
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mur der of Douglas Frierson. At the second trial, Ms. Frierson's
testinony in the first trial that Burge had picked up her son that
ni ght was i npeached by the use of her original statenent that she
had given to Hale on the day of the nurder. Thereafter, she
admtted on the stand that she had |ied when she testified under
oath at the 1986 nurder trial that she saw her son | eave with Burge
and Pearson on the night he was nurdered. Ms. Frierson also
admtted that she lied at the first trial when she testified that
she told Hale that Burge on the norning of Frierson’s nurder had
descri bed to her and @ enda the hom ci de evi dence details after his
t el ephone conversation with Lt. Hermann, although she did not hear
hi mask for those details. The defense used Prestwood’ s statenents
to i npeach Pearson’s testinony that he saw Burge shoot Frierson
The jury acquitted Burge of all charges.
1. PROCEDURAL HI STORY

In June 1991, Burge filed a civil suit against District
Attorney Walter Reed individually, Paul Katz, the St. Tanmany
Parish District Attorney’s Ofice (collectively the “original DA
defendants”); Gary Hale, Sheriff Patrick Canulette individually,
and the St. Tammany Parish Sheriff’'s Ofice (collectively the
“original Sheriff defendants”), for damages for deprivation of his
constitutional rights to due process and a fair trial under 42

US C 8 1983 and related statutes by destroying, concealing, or
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di sposing of certain excul patory evidence.? Burge also alleged a
cause of action under § 1983 against the St. Tammany Parish
District Attorney’s Ofice and the St. Tammany Parish Sheriff’s
O fice for deficient and substandard policies and practices that
allowed the loss of exculpatory evidence in violation of his
constitutional rights. Burge alleged no state law clains in the
origi nal conplaint.

In January 1992, the district court dismssed on the basis of
absol ute prosecutorial inmunity Burge’'s claimthat the original DA
defendants directed Hale to “store the investigation file in the
trunk of [his] car leading to the di sappearance of the excul patory
statenents.” The district court did not address Burge’ s cl ai mt hat
deficient and substandard “policies and training” of the District
Attorney’s Ofice allowed the 1loss and/or destruction of
excul patory statenents which resulted in the deprivation of Burge’s
constitutional rights to due process and a fair trial.

The court also dismssed Burge’'s <clains against Hale
individually, and Canulette in his official capacity, on the

grounds that the clains had been extingui shed by prescription. The

2 Burge clained that the defendants failed to produce: (1)
statenents by Bernice Frierson, Spears, and Pearson; (2) crine |lab
reports of the tire tracks and red paint scrapings taken at the
murder scene that did not match Burge’'s vehicle; and (3) the
detectives’ résumes containing information that Pearson had
admtted to Prestwood and Spears that he had nmurdered Frierson and
that Ms. Frierson did not see with whomher son left on the night
of his nurder.
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court did not address Burge’'s clains against Canulette in his
i ndi vi dual capacity. On July 8, 1992, the district court entered
a judgnent in favor of defendants “Parish of St. Tammany, St.
Tanmany Parish District Attorney’s Ofice, Walter Reed, Paul Kat z,
Patrick J. Canulette, in his official capacity as Sheriff of St.
Tanmmany Parish, and Gary Hale,” dism ssing Burge’'s conplaint with
prej udi ce. Burge’ s appeal challenged only the dism ssal of his
clains against Canulette in his official capacity and Hale
individually on the grounds of prescription. This court reversed
that judgnent. See Burge v. Parish of St. Tammany, 996 F.2d 786
(5th Gir. 1993).

Burge returned to federal court and filed pleadings in the
sane action re-urging his federal clains against the original DA
def endants, adding fornmer St. Tammany Assistant District Attorney
Brady Fitzsimons (“Fitzsimons”) as a defendant, and addi ng state
| aw cl ai nrs agai nst all defendants based on nalicious prosecution,
fal se i nmprisonnent, infliction of enotional distress, violation of
the right to a fair trial under the Louisiana Constitution, and
spoliation of evidence.

In March 1994, the district court dism ssed Burge's federal
clains against the original DA defendants on the basis of res
judicata, and dism ssed Burge’s clains against Fitzsimons on the
basis of absolute prosecutorial inmmunity. The dism ssal order
reserved to Burge the right to pursue his state | aw cl ai ns agai nst

the original DA defendants and Fitzsi nmons.
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In May 1995, the St. Tammany Parish District Attorney’s
O fice, Reed, Fitzsimons and Katz (the “DA defendants”) noved for
summary judgnent solely on Burge’'s pendent state | aw clai ns on the
grounds that: (1) the “St. Tammany Parish District Attorney’s
Ofice” was entitled to dism ssal because it was not a legal entity
capabl e of suing and bei ng sued; (2) the renmai ni ng DA defendants in
their individual capacities were entitledto absol ute prosecutori al
immunity under state law, (3) the defendants were entitled to
di scretionary function inmunity under La. Rev. Stat. 9:2798.1; and
(4) Burge could not prove the essential elenents of his state | aw
cl ai ms.

In August 1995, the St. Tammany Parish Sheriff’'s Ofice,
Canulette in his official capacity; Hale, Deputy Freddi e Drennan,
Deputy M chael More and Deputy O ark Thomas, in their individual
capacities, (the “Sheriff defendants”), also noved for sumary
judgnent, arguing that: (1) Burge could not neet his burden of
proof on the federal clainms; (2) the Sheriff defendants were
entitled to absolute prosecutorial immunity because Burge accused
them of failing to perform functions traditionally reserved for
prosecutors; (3) alternatively, the Sheriff defendants were
entitled to qualified imunity because they did not violate any
clearly established constitutional guarantees; (4) the Sheriff
defendants were entitled to discretionary function i munity under
La. Rev. Stat. 9:2798.1; and (5) Burge could not prove the

essential elenments of his state law clains against the Sheriff
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def endant s. 3

On January 8, 1997, the district court entered its 48-page
Order and Reasons. After noting that Burge' s federal |aw clains
agai nst the DA defendants al ready had been di sm ssed on the basis
of prosecutorial imunity, and thereafter on the basis of res
judicata, the district court granted the DA defendants’ notion for
summary j udgnent on Burge’s pendent state | aw clains on the grounds
of absolute prosecutorial immunity. The district court’s January
8, 1997 order anended the pleadings instanter, joining Reed in his
official capacity as a defendant and real |l eging all cl ai ns asserted
against the St. Tammany Parish District Attorney’'s Ofice as
against Reed in his official capacity.

On March 5, 1997, pursuant to Federal Rule of Civil Procedure
54(b), the district court directed the entry of an anended fi nal
judgnent in favor of Reed, individually and in his official
capacity as the District Attorney for St. Tammany Parish, and in
favor of Fitzsimmons and Katz individually, dismssing all of
Burge’s actions agai nst them

The district court’s January 8, 1997 order deni ed the notions

for summary judgnent on Burge’'s state and federal clains filed by

3 |In January 1996, after the defendants’ notions for sunmary
judgnment were filed, Burge filed a separate diversity suit in
federal court against Canulette in his official capacity as Sheriff
of St. Tammany Parish, and against MCorm ck individually,
asserting a state |law spoliation of evidence claim based on the
def endants’ al |l eged negligent or intentional | oss or destruction of
the original investigatory file. |In February 1996, this suit was
consolidated with Burge's original federal suit.
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Canulette in his official capacity, and Hale in his individua
capacity, and their insurers. The district court certified the
order for appeal under 28 U S.C § 1292(b).* Canulette in his
official capacity, Hale in his individual capacity, and their
insurer petitioned this court for perm ssion to appeal the ruling
as an interlocutory order. A panel of this court denied the
petition as to Canulette and the insurer, but ordered that Hale
could take an imediate appeal as of right from the district
court’s rejection of Hale's claim of prosecutorial and qualified
immunity with respect to Burge’s federal |awclains against Hale in
hi s individual capacity. Burge v. St. Tanmmany Parish Sheriff’s
O fice, No. 97-00044 (5th Gir. Apr. 14, 1997).

Burge appealed from the March 5, 1994 and January 8, 1997
orders dismssing his federal and state |aw clains against the
District Attorney in his official capacity. Burge has stipul ated
t hat he has no cl ai ns pendi ng agai nst Fitzsi mons, Katz and Reed in
their individual capacities. Burge also has conceded that the only
i ssues on appeal with respect to the District Attorney in his
official capacity relate to his federal and state | aw Monel | - based
clains for deliberate indifference to his constitutional rights in
the training and supervision of personnel wth respect to

excul patory evi dence.

4 The district court granted summary judgnent for defendants
Thomas, More and Drennan, in their individual capacities,
upholding their clains of qualified immunity. Burge does not
appeal this ruling.
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I11. STANDARD OF REVI EW

A district court’s decision to grant or deny summary judgnent
is reviewed de novo, applying the sanme criteria enployed by the
trial court inthe first instance. Johnson v. OGdom 910 F.2d 1273,
1276-77 (5th Gir. 1990), cert. denied, 499 U.S. 936 (1991).
Summary judgnent is proper when the pleadings, depositions,
adm ssi ons, and answers to interrogatories, together wth
affidavits, denonstrate that no genuine issue exists as to any
material fact and that the novant is entitled to judgnent or
partial judgnent as a matter of law. Febp. R Qv. P. 56(C); Burns
v. Harris County Bail Bond Bd., 139 F.3d 513, 517-18 (5th Gr.
1998) .

The party seeking sunmary judgnent has the initial
responsibility of informng the court of the basis for its notion,
and identifying those parts of the record that it believes
denonstrate the absence of a genuine issue of material fact.
Johnston v. City of Houston, Tex., 14 F.3d 1056, 1060 (5th G r.
1994) (citing Celotex Corp. v. Catrett, 477 U. S. 317 (1986)). |If
the nmoving party carries its initial burden, the burden then falls
upon the nonnovi ng party to denonstrate the existence of a genuine

issue of material fact. “This showing requires nore than ‘sone
nmet aphysi cal doubt as to the material facts.’” ld. (quoting
Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,
584-86 (1986)). Wile the party opposing the notion nmay use proof

filed by the novant to satisfy its burden, only evidence -- not
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argunent, not facts in the conplaint -- will satisfy ” the burden.
I d. (quoting Solo Serve Corp. v. Westowne Assoc., 929 F.2d 160, 164
(5th CGr. 1991)).

“w

Thi s court nust reviewthe facts drawi ng all inferences nost

favorable to the party opposing the notion. Evans v. City of
Marlin, Tex., 986 F.2d 104, 107 (5th Cr. 1993) (quoting Reid v.
State FarmMit. Auto. Ins. Co., 784 F.2d 577, 578 (5th Cr. 1986)).
Wiere the record taken as a whole could not lead a rational trier
of fact to find for the nonnoving party, there is no genui ne issue
for trial. Johnston, 14 F.3d at 1060 (citing Boeing Co. .
Shi pman, 411 F. 2d 365, 374-75 (5th CGr. 1969) (en banc), overrul ed
in part on other grounds, Gautreaux v. Scurlock Marine, Inc., 107
F.3d 331 (5th Gr. 1997) (en banc)).
V. DI SCUSSI ON

We will divide our discussioninto tw parts, viz., first, the
i ssues related to Burge’s clains against the District Attorney and
the Sheriff in their official capacities; and, second, the issues
related to Burge's actions against the Deputy Hale in his
i ndi vidual capacity. Burge s actions against Reed and Canulette
pertinent to these appeals consist only of clains against these
officers in their official, rather than their individual
capacities; whereas, Burge’'s actions against Hale seek to hold him
liable in his individual, rather than his official, capacity.
Under each part of the discussion we wll address separately the

i ssues raised by Burge’'s clainms under 42 U S.C. 8§ 1983, the state
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constitution, and state tort |aw
A. Issues Related to Burge’'s Actions
Against the District Attorney and the Sheriff
in Their Oficial Capacities

1. dains Against the District Attorney
In Hs Oficial Capacity

(a) Eleventh Amendnent | munity
| s Not Applicable To O ai ns Agai nst
District Attorney in Oficial Capacity

Al t hough the district court was not presented with, and did
not address, the issue of Eleventh Anmendnent imunity, we raised
this issue sua sponte at oral argunent and the parties were
permtted to file supplenental legal authorities with respect to
the El eventh Anmendnent inplications of Burge’s clains agai nst Reed
in his official capacity as District Attorney for St. Tanmany
Pari sh.

“[T] he El event h Amrendnent defense sufficiently partakes of the
nature of a jurisdictional bar so that it need not be raised in the
trial court.” Edelman v. Jordan, 415 U. S. 651, 678 (1974). See
al so McDonald v. Board of Mss. Levee Commirs, 832 F.2d 901, 906
(5th Gr. 1987) (“[E]l eventh anmendnent imunity i s a jurisdictional
i ssue that ‘cannot be ignored, for a neritorious claim to that
immunity deprives the court of subject matter jurisdiction of the
action.””). Under Rule 12(h)(3) of the Federal Rules of G vi
Procedure, this court sua sponte may rai se the i ssue of its subject
matter jurisdiction.

Therefore, we nust inquire whether Burge' s federal Mbonel
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clain? and his pendent state | aw cl ai ns® agai nst Walter Reed in his
official capacity as District Attorney of St. Tammany Parish are
barred on the ground that Reed enjoys El eventh Arendnent inmunity
because the District Attorney’s Ofice is an “armof the state.”
See WIIl v. Mchigan Dept. of State Police, 491 U. S. 58, 70 (1989).

The question previously has been decided by a panel of this
court. The rule in this circuit is that a Louisiana district
attorney, sued in his or her official capacity, is a |ocal
governnent official who is not entitled to Eleventh Amendnent
i nuni ty. Mairena v. Foti, 816 F.2d 1061, 1064 n.l1 (5th Cr.
1987), cert. denied, 484 U. S. 1005 (1988); see also Hudson v. Gty
of New Ol eans, No. 96-30964, 1999 W. 249147, at *3 (5th Gr. My
13, 1999) (clarifying why the El eventh Amendnent does not i mrunize
the Orleans Parish District Attorney’s Ofice). It is afirmrule
of this circuit that in the absence of an intervening contrary or
super sedi ng decision by this court sitting en banc or by the United
States Suprene Court, a panel cannot overrule a prior panel’s
decision. See Billiot v. Puckett, 135 F.3d 311, 316 (5th Gr.),
cert. denied, 119 S. C. 413 (1998). W are bound by the decision

5  Monell clains are I|imted to those against |oca
governnental units that are not considered part of the State for
El event h Anmendnent purposes. See Mnell, 436 U S. at 691 n.54.

6 “[A] claim that state officials violated state law in
carrying out their official responsibilities is a clai magainst the

State that is protected by the Eleventh Amendnent. . . . [T]his
principle applies as well to state |aw clains brought into federal
court under pendent jurisdiction.” Pennhurst State Sch. and Hosp.

v. Hal derman, 465 U. S. 89, 121 (1984).
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in Mairena because it has not been overrul ed.

Therefore, Burge' s federal and state | awcl ai ns agai nst Wal ter
Reed in his official capacity as District Attorney for St. Tanmany
Parish are not barred by the El eventh Anendnent.

(b) The District Court Erred in Dismssing Burge’s
Oficial Capacity Suit Against the District Attorney
On the Dual G ounds of
Absol ute Immunity and Res Judicata

The district court granted summary j udgnent di sm ssing Burge’s
action against the District Attorney in his official capacity based
on alleged violations of Burge's federal constitutional rights on
dual grounds -- absolute prosecutorial inmunity and res judicata.

We conclude that the District Attorney is not entitled to have
the official capacity suit dism ssed for either of the grounds used
by the district court. Instead, the crucial issues appear to be
whether the District Attorney failed to establish adequate
policies, procedures or regul ations to ensure adequate training and
supervi sion of enployees with respect to the governnent’s Brady
responsibility; if so, whether the need to control the agents of
t he governnent was so obvious, and the inadequacy of the existing
practice so likely to result in the violation of constitutiona
rights, that the District Attorney can reasonably be said to have
been deliberately indifferent to the need; and, if so, whether the
District Attorney's deliberate indifference and failure to

establ i sh such policies, procedures, or regul ations caused Burge’s

constitutional injury.
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Oficial capacity suits generally represent another way of
pl eading an action against an entity of which an officer is an
agent. Monell, 436 U.S. at 691 n.55. Unlike governnent officials
sued in their individual capacities, nunicipal entities and | ocal
governi ng bodies do not enjoy inmmunity fromsuit, either absolute
or qualified, under 8§ 1983. Leatherman v. Tarrant County Narcotics
Intelligence and Coordination Unit, 507 U S 163, 166 (1993).
Consequently, the district court erred in granting sunmary judgnent
for the District Attorney in his official capacity on the basis of
hi s absol ute prosecutorial inmunity because that form of personal
or individual immunity is not available in an official capacity
suit. See id.

Further, the District Attorney nay not have Burge’'s suit
against himin his official capacity dism ssed on the grounds of
res judicata. The district court’s July 8, 1992 order, upon which
the prosecutor relies to invoke the doctrine, cannot be so applied
because it was not a final judgnent. |In that order, based on the
court’s two prior summary judgnent orders, the district court
entered judgnent in favor of the original DA defendants, Hale
individually, and Canulette in his official capacity, dismssing
Burge’s conplaint with prejudice. However, the July 1992 sunmary
judgnent order did not adjudicate Burge's action against a co-
defendant, Canulette in his individual capacity. Mor eover, the
January 1992 sunmary judgnent order dism ssed Burge’'s claimin his

anended conpl aint that the original DA defendants directed Hale to
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store excul patory evidence in the trunk of his car. The court
failed to adjudicate Burge’s Monell claim against the Sheriff’'s
O fice set forth in Burge's original conplaint.

When, as here, the record clearly indicates that the district
court failed to adjudicate the rights and liabilities of all
parties, an order cannot be presuned to be final irrespective of
the district court’s intent. See Wtherspoon v. Wite, 111 F. 3d
399, 402 (5th Cr. 1997); Harris v. Rivera Cruz, 20 F.3d 507, 511-
12 (1st Cr. 1994) (“[We are reluctant to construe a judgnent
anbi guous on its face as a final judgnent where it could plausibly
be read as non-final, where extrinsic evidence does not wholly
resolve the uncertainty, and where reading it as final could
unfairly forfeit the rights of a party.”).

We recognize that a decision that fails to adjudicate al
rights and liabilities, while not technically final, can be
certified as final pursuant to Rule 54(b):

Wen nore than one claim for relief is

presented in an action, . . . or when nultiple

parties are invol ved, the court may direct the

entry of a final judgnent as to one or nore

but fewer than all of the clains or parties

only upon an express determ nation that there

is no just reason for delay and upon an

express direction for the entry of judgnent.
FED. R CQv. P. 54(b). Because the district court did not nmake such
a determ nation and direction designating the July 1992 order as a

final judgnent, the judgnent did “not term nate the action as to

any of the clains or parties,” but renmai ned “subject to revision at
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any tinme before the entry of judgnent adjudicating all the clains
and the rights and liabilities of the parties.” See Lauderdale
County Sch. Dist. v. Enterprise Consol. Sch. Dist., 24 F.3d 671,
680 (5th Cir.), cert. denied, 513 U S. 988 (1994).

Consequently, the district court’s July 8, 1992 order was not
an appeal abl e final judgnent. See Morrison v. Cty of Baton Rouge,
La., 614 F.2d 77, 78 (5th G r. 1980). Although, in civil cases, a
ruling on a notion for partial summary judgnent is the |aw of the
case on the issues decided, that ruling is not i mutabl e and has no
res judicata effect. United States v. Horton, 622 F.2d 144, 148
(5th Gr. 1980) (citing Travelers Indem Co. v. Erickson's, Inc.
396 F.2d 134 (5th Cir. 1968)); see also Copeland v. Merrill Lynch
& Co., 47 F.3d 1415, 1424 (5th Cr. 1995).

Mor eover, the January 1992 district court order granting the
District Attorney’s notion for sunmary judgnment based on absol ute
immunity, unlike a denial of such a notion, is capable of being
fully and effectively reviewed after final judgnent; therefore, the
Cohen col l ateral judgment doctrine’ is inapplicable. See Thonpson
v. Betts, 754 F.2d 1243, 1244 (5th Cr. 1985). Hence, the district
court’s July 8, 1992 order was an interlocutory order, not a final
appeal abl e judgnent, and cannot be used to invoke the doctrine of
res judicata.

(c) Burge’'s In Oficial Capacity O ai m Does Not
Meet The Requisites O Monell and Canton

" Cohen v. Beneficial Indus. Loan Corp., 337 U S. 541 (1949).
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Burge appeals fromthe summary judgnent dismssing his suit
against the District Attorney in his official capacity and contends
that the district court erred because: (1) Burge’s suit agai nst the
District Attorney in his official capacity for failure to
promul gate appropriate policies and procedures for his office is
not subject to a defense of absolute imunity; and (2) based on the
evi dence of record viewed in the light nost favorable to Burge, a
reasonable trier of the facts could conclude that the D strict
Attorney in his official capacity is liable to Burge in danages
under 8§ 1983 for his constitutional injury due to the Brady
vi ol ation caused by the District Attorney’s failure to promul gate
and i npl enent policies, training and procedures to assure that all
evi dence favorable to an accused obtained by the Sheriff’s Ofice
is conveyed to the District Attorney and disclosed to the defense
when the evidence is material either to guilt or to punishnment. W
agree that the District Attorney may not invoke an absolute
prosecutorial inmmunity privilege in an in official capacity suit
for the reasons stated in the foregoing section, but we conclude
that the summary judgnment nust be affirnmed because the evidence of
record does not reasonably neet the requirenents for § 1983
liability under Monell and Cty of Canton v. Harris.

In Monell, the Suprene Court held that a | ocal governnent is
liable under 8§ 1983 for its policies that cause constitutional

torts. Mnell, 436 U. S. at 694. These policies may be set by the
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governnent’s | awakers, or by those whose edicts or acts nay
fairly be said to represent official policy.” I|d; see MMIlian v.
Monroe County, Ala., 520 U. S. 781, 784-85 (1997). “A court’s task
is to ‘identify those officials or governnental bodies who speak
with final policymaking authority for the |ocal governnent actor
concerning the action alleged to have caused the particular
constitutional or statutory violation at issue.”” MMIlian, 520
U S at 784-85 (quoting Jett v. Dallas Indep. Sch. Dist., 491 U S.
701, 737 (1989)).
The Suprenme Court in McMIIlian explained that:

a suit against a governnental officer “in his

official capacity” is the sane as a suit

‘7against [the] entity of which [the] officer

is an agent,’” Kentucky v. Gaham 473 U S

159, 165[](1985) (quoting Mnell v. New York

City Dept. of Social Servs., 436 U S. 658

690, n.55[](1978), and that victory in such an

“official-capacity” suit “inposes liability on

the entity that [the officer] represents,”

Brandon v. Holt, 469 U S. 464, 471 [](1985).
MMIlian, 520 U.S. at 785 n. 2.

The Suprene Court’s <cases on the liability of |ocal
governments under 8§ 1983 instruct us to ask whether governnenta
officials are policymakers for the | ocal governnent in a particul ar
area, or on a particular issue, and that our inquiry is dependent
on an analysis of state law. 1d. at 786. Cf. Jett, 491 U S at
737 (“‘[Whether a particular official has final policynmaking
authority’ is a question of state lawf.]’” (quoting St. Louis v.

Praprotni k, 485 U.S. 112, 123 (1988) (plurality opinion)); Penbaur
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v. Gty of CGncinnati, 475 U. S. 469, 483 (1986) (plurality opinion)
(sanme). “This is not to say that state | aw can answer the question
for us by, for exanple, sinply labeling as a state official an

of ficial who clearly nmakes county policy. But our understandi ng of

the actual function of a governnental official, in a particular
area, Wl necessarily be dependent on the definition of the
official’s functions under relevant state |aw” MM I lian, 520

US at 786 (citing Regents of Univ. of Cal. v. Doe, 519 U S. 425,
429 n.5 (1997) (“[The] federal question can be answered only after
considering the provisions of state |aw that define the agency’s
character.”)).

Al t hough there is no dispute between the parties as to the
i ssues, we conclude that we are required to undertake such an
inquiry of our own into: (1) whether the District Attorney is the
final official source for policies, training, and procedures to
assure that all evidence favorable to an accused obtai ned by the
Sheriff's Oficeis conveyed to the District Attorney and di scl osed
to the defense when the evidence is material either to guilt or to
puni shnment; and (2) what entity is l|liable under 8§ 1983 in an
“official capacity” suit for a district attorney’s policies that
cause constitutional torts related to the failure to disclose
mat eri al evidence favorable to crim nal defendants.

As we noted earlier, for purposes of Eleventh Amendnent
immunity, a district attorney, sued in his official capacity, is a

| ocal, not a state, governnent official and, therefore, is not
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entitled to such immunity. Mai r ena, 816 F.2d at 1064, n.1;
Hudson, 1999 W. 249147, at * 14. Under the Louisiana Constitution
and laws, a district attorney, like a sheriff, is virtually an
aut ononmous | ocal governnent official. LA ConsT. art. 5, 88 26, 27;
art. 6, 88 5(Q, 7(B), 25; La. Rev. Stat. 16:1, et seq. Subject to
a narrow, rarely invoked exception, the Louisiana Constitution
provides that a district attorney has charge of every crimnal
prosecution by the State in his district, and is the representative
of the State before, and |legal advisor to, the grand jury. LA
ConsT. art. 5, 8 26(B); see State v. Perez, 464 So. 2d 737, 746 (La.
1985) (Dixon, C J., concurring in the denial of rehearing); Inre
Guste, 454 So. 2d 806 (La. 1984); Charles J. Yeager & Lee Hargrave,
The Power of the Attorney CGeneral to Supercede a District Attorney:
Subst ance, Procedure & Ethics, 51 LA L. Rev. 733 (1991).

Further, adistrict attorney is constitutionally authorizedto
sel ect assistants as authorized by |aw, and other personnel. LA
ConsT. art 5, 8 26(A); and is constitutionally shielded from the
effect of powers granted other |ocal governnent entities. LA.
ConsT. art. 6, 88 6(Q, 7(B), and 25. In addition to the specific
grants of constitutional powers and duties, there are statutory
provi sions for powers and duties; authority to enpl oy assistants,
i nvestigators, and other personnel; funding fromstate, |ocal, and
i ndependent sources; and the establishnment of a retirenent system
for district attorneys and their assistants. La. Rev. Stat. 88

16:1-912; 88 11:1581-1587. These constitutional and statutory
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provisions indicate that a district attorney i s the i ndependent and
final official policymaker for all of the admnistrative and
prosecutorial functions of his office.

Al t hough we have found no Loui siana cases squarely deciding
the i ssue, we infer fromstate cases dealing with sheriffs that the
entity liable for the torts of a district attorney’ s enployees
under state law is the office of the district attorney as an
i ndependent |ocal governnent entity.® |In a suit under Louisiana
tort | aw against a sheriff, seeking to hold himvicariously |iable

for the tort of his enployee or deputy, and not because of the

81n Daz v. Allstate Ins. Co., 433 So.2d 699 (La. 1983), the
Loui siana Suprenme Court produced a fractured decision wthout a
majority rationale. In vacating a district court’s decl aration of
unconstitutionality of a state statute, but affirmng the district
court’s decision overruling the State’s notion for summary
judgnent: two justices were of the opinion that an assistant
district attorney was an enployee of the State, not of |[ocal
governnent, for purposes of seeking indemification by the State
from financial loss arising out of any claim by reason of his
enpl oynent-related torts under La. Rev. Stat. 8§ 13:5108.2(B) and
therefore was entitled to bring the state in as a third party; one
justice concurred w thout reasons; one justice concurred in the
result apparently because he agreed with the district court’s
reasoning that La. Rev. Stat. § 42:1441(A), which purported to
shield the State fromliability for danmage caused by an enpl oyee of
a district attorney, was unconstitutional; one justice dissented
being of the opinion that an assistant district attorney is not a
state enpl oyee; one justice dissented principally because he did
not think the State could be third-partied under a statute that
merely facilitates indemification following a judgnent or
specially approved settlenent: and one justice dissented wthout
contenporaneously filing reasons. In viewof our circuit precedent
in Mairena v. Foti, 816 F.2d 1061 (5'" Cr. 1987), holding that a
Loui siana district attorney is a |ocal governnent official not
entitled to Eleventh Amendnent immunity, none of the opinions in
Diaz is helpful inidentifying the entity |Iiable under § 1983 in an
“official capacity” suit for the constitutional torts caused by a
district attorney’s policies.
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sheriff’s own negligence, the sheriff in his official capacity is
the appropriate governnental entity on which to place
responsibility for the torts of a deputy sheriff. See Jenkins v.
Jefferson Parish Sheriff’s Ofice, 402 So.2d 699, 671 (La. 1981);
accord Riley v. Evangeline Parish Sheriff’'s Ofice, 637 So.2d 395
(La. 1994). Therefore, a sheriff cannot be held personally liable
in vicarious responsibility for the torts of his enployee or
deputy, and any judgnent agai nst a sheriff in his official capacity
must be recovered fromhis liability insurer or the public funds
controlled by himor his successor in office. | d. Because the
district attorney’s position is closely analogous to that of the
sheriff as a virtually autononous |ocal governnent official, we
conclude that the Louisiana courts would be guided by the sane
principles and deem suits seeking to hold a district attorney
vicariously liable for the torts of assistants or enpl oyees, and
not for the district attorney’s own negligence, to be in-capacity
suits in which the district attorney could not be held personally
I'iable.

Consi dering the Loui si ana constitutional and statutory | awand
tort cases, we conclude that, in a suit against a district attorney
in his official capacity under 8§ 1983 for constitutional torts
caused by the district attorney’s policies regarding the
acquisition, security, and disclosure of Brady material, a victory
for the plaintiff inposes liability on the district attorney’'s

office as an independent |ocal entity. Accordingly, a district
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attorney cannot be held personally liable in an “official capacity”
suit, and any judgnent against a district attorney in his official
capacity nust be recovered fromhis liability insurer or the public
funds controlled by himor his successor in office.

For purposes of “official capacity” suits under § 1983, the
district attorney’'s office resenbles other |ocal governnent
entities. Therefore, we advert to the Suprene Court’s devel opnent
of principles for determ ni ng whether a nunicipality or other |ocal
governnent entity should be held |iable under 42 U S.C. § 1983 for
the constitutional tort of its enployee. Title 42 U S.C. § 1983
provides in pertinent part:

Every person who, under col or of any statute,
ordi nance, regqgulation, custom or usage, of
any State or Territory or the District of
Col unbi a, subjects, or causes to be subjected,
any citizen of the United States or other
person within the jurisdiction thereof to the
deprivation of any rights, privileges, or
immunities secured by the Constitution and
| aws, shall be liable to the party injured in
an action at law, suit in equity, or other
proper proceeding for redress.

In Monell, the Suprenme Court held that nunicipalities and
ot her | ocal governnent bodies are “persons” within the neaning of
§ 1983. Monel |, 436 U S. at 689. The Court said that
muni ci palities cannot be held liable for constitutional torts under
§ 1983 "on a respondeat superior theory,” id. at 691, but they can
be held Iiabl e “when execution of a governnent’s policy or custom
whet her made by its | awrakers or by those whose edicts or acts may

fairly be said to represent official policy, inflicts the injury.”

34



ld. at 694. “[T]ortious conduct, to be the basis for nunicipa
l[tability under 8§ 1983, nust be pursuant to a nunicipality’s
‘official policy’. . . . [This] requirenent was intended to
di stinguish acts of the nunicipality fromacts of enpl oyees of the
muni ci pality, and thereby nake clear that nunicipal liability is
limted to action for which the nunicipality is actually
responsi ble.” Penbaur, 475 U S. at 479. |In other words, “[t]he
act of the nunicipality is the act only of an authorized
pol i cymaker or of an enployee follow ng the policynaker’'s lead.”
Bryan County Commir v. Brown, 520 U S. 397 (1997) (Souter, J
di ssenti ng).

The “official policy” requirenent nmay be net in at | east three
different ways: ld. at 406-08. (1) “[When the appropriate
officer or entity pronul gates a generally applicable statenent of
policy and the subsequent act conplained of 1is sinply an
i npl ementation of that policy.” ld. at 417 (Souter, J.,
di ssenting). See, e.g., Mnell, 436 U S. at 660-61 (city agencies
issued a rule requiring pregnant enployees to take unpaid | eaves
bef ore any nedi cal need arose); (2) Wiere no “official policy” was
announced or pronul gated but the action of the policymaker itself
violated a constitutional right. Bryan County, 520 U. S. at 417-18
(Souter, J., dissenting). See Ownen v. City of |ndependence, 445
U S 622 (1980) (city council allegedly censured and di scharged an
enpl oyee without a hearing); Newport v. Fact Concerts, Inc., 453

US 247 (1981) (city council canceled a license permtting a
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concert following dispute over the content of perfornmance);
Penmbaur, 475 U. S. at 485 (county prosecutor, acting as county’s
final decision nmaker, directed county deputies to forcibly enter
plaintiff’s place of business to serve capiases upon third
persons); and (3) Even when the policymaker fails to act
affirmatively at all, if the need to take sonme action to control
t he agents of the | ocal governnental entity “is so obvious, and the
i nadequacy [of existing practice] so likely to result in the
vi ol ation of constitutional rights, that the policymake[r]. . . can

reasonably be said to have been deliberately indifferent to the

need.” Canton, 489 U S at 390 (“Only where a nmunicipality's
failure to train its enployees . . . evidences a ‘deliberate
indifference’ to the rights of its inhabitants can . . . a
shortcomng be . . . city ‘“policy or customi. . . actionable under
§1983.").

The present case falls in the third category because Burge
argues that the District Attorney failed through deliberate
indifference to establish policies and procedures needed to protect
accuseds from Brady violations, not that the D strict Attorney
promul gated a generally applicable policy whose inplenentation
caused a constitutional tort or that, w thout announcing a policy,
the District Attorney violated a person’s constitutional right by
his own act. Moreover, based on the record presented for our
review, there can be little doubt that the District Attorney’s

policies and procedures on their face did not violate the
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Constitution. The District Attorney entrusted the prosecution of
murder and other major felony cases only to well qualified and
experienced assistant district attorneys. The record does not
indicate that the District Attorney established a special training
or testing program for the assistants with regard to identifying
and di scl osi ng excul patory evidence. Instead, he relied on the
pr of essi onal education, training, experience, and ethics of the
assi stants in t he per f or mance of their constitutional
responsibilities. There was no evidence of a single instance,
much | ess a pattern, of Brady violations by the District Attorney’s
O fice prior to the Burge case. The District Attorney testified
that his specific instruction or policy “across the office” was
that any nmaterial classified as Brady nmaterial was to be
surrendered to the defense; that any assistant district attorney
who withheld Brady material contrary to this policy would be
subject to disciplinary action or termnation; and that there had
been no violation by any assistant of which he was aware. The
First Assistant District Attorney testified essentially to the sane
policy and to the absence of any violations. The record contains
no evi dence controverting their testinony with regard to the office
policy and good record prior to the Burge case.

The District Attorney stated that the office procedure for
inspecting an investigatory file for Brady material was that,
first, the Chief of the Crimnal Division screened each felony file

and made an initial determ nation; second, the assistant district
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attorney to whom the case was assigned reviewed the file and
conferred wwth the Chief of the Crimnal Division as to the final
determ nation and response to discovery notions; finally, if the
case was reassigned, the newly assigned assistant would be
thoroughly briefed about the case and the file by the first
attorney on the case.

Specifically, the claimin this case is that the D strict
Attorney should be held Iiable in his official capacity because of
his “conplete failure to pronmulgate and inplenent policies,
training and procedures to insure that all pertinent materials,
i ncl udi ng excul patory evidence, that are gathered by a Sheriff’'s
Ofice are transmtted fromthe Sheriff to the District Attorney
[and] then dissemnated to the appropriate [assistant district
attorneys.]” Appellant’s Oig. Br. at 19.

The Suprene Court has recognized that “there are |limted
circunstances in which an allegation of a ‘failure to train’ can be
the basis for liability under 8§ 1983.” Canton, 489 U S. at 387
(citing numerous courts of appeals cases, e.g., Languirand v.
Hayden, 717 F.2d 220, 227-28 (5" Gir. 1983), cert. denied, 467 U.S.
1215 (1984)). For exanple, “the inadequacy of police training may
serve as the basis for 8 1983 liability only where the failure to
train anounts to deliberate indifference to the rights of persons
wth whom the police cone into contact. . . . Only where a
municipality’'s failuretotrainits enployees in a rel evant respect

evidences a ‘deliberate indifference’ to the rights of its
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i nhabi tants can such a shortcom ng be properly thought of as a city
‘“policy or customi that is actionable under 8§ 1983.” 1d. at 388.
If, in the light of the duties assigned to specific officers or
enpl oyees the need for nore or different training is so likely to
result inthe violation of constitutional rights, the policymakers
of a city can reasonably be said to have been deliberately
indifferent to the need, for which the city may be held liable if
the failure to provide proper training, which may be viewed as a
city policy, actually causes injury. Id. at 390. The Canton Court
enphasi zed that, for liability to attach in this circunstance, the
identified deficiency in acity’s training programnust be closely
related to the ultimate injury. 1d. at 391. |In other words, the
focus nmust be on the adequacy of the training programin relation
to the tasks the particular officers nust perform and it nust be
proven that the identified deficiency in training actually caused
the failure of the enployee or officer to perform his duty
constitutionally, i.e., that the injury would have been avoi ded had
t he enpl oyee been trai ned under a programthat was not deficient in
the identified respect. | d. W see no reason that these
principles should not also govern our decision in determning
whet her the district attorney is |iable under 8§ 1983 for failure to
establ i sh policies and procedures obvi ously needed to prevent Brady
vi ol ati ons.

Appl yi ng the foregoi ng principles, we conclude that there is

no warrant in the record for a reasonable trier of fact to find
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that the District Attorney deliberately disregarded the need for
additional policies, training, and procedures to insure the
acquisition of Brady material fromthe Sheriff’'s Ofice, its secure
distribution to the appropriate assistants, and its disclosure to
crimnal defendants when the evidence was material to guilt or
puni shment. The summary judgnment evi dence does not focus directly
on the adequacy of the training or supervision of the D strict
Attorney’s assistants and enployees in relation to the tasks that
particul ar persons nust perform I nstead, Burge attenpts to
identify deficiencies in the District Attorney’s Ofice procedures
and record keepi ng that refl ect i nadequat e supervi sion or training.

When the District Attorney took office in January 1985, his
staff inventoried all of the files on hand and began a system of
|l ogging each old and new file on Rolodex files. The office
obt ai ned a conputer systemin 1987 and now keeps track of the files
electronically. The District Attorney established a witten policy
of requiring that all files be kept in a record room and checked
out only through a custodian, but this proved to be unworkabl e due
to the assistants’ continual need to readily access the files.
Hence, assistant district attorneys are allowed to check out files
assigned to themto be kept in their offices. The files may not be
taken out of the District Attorney’'s Ofice or turned over to any
person other than an attorney assigned to the case. The District
Attorney’'s Ofice usually receives a copy of the detectives’

conplete investigatory file from the Sheriff’'s Ofice. The
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Sheriff's Ofice retains the original file and in due course
mcrofilms the entire file and places the original in storage. |If
the Sheriff’'s detectives generate additional material for afile of
which a copy already has been sent to the District Attorney’s
Ofice, a copy of any additional matter is forwarded to the
District Attorney. If the Sheriff’s and the District Attorney’s
systens work as designed, until final disposition of a case, there
w Il always be a conplete, up-to-date original investigatory file,
and in due course a conplete mcrofilm copy, in the Sheriff’s
Ofice, as well as a conplete updated copy of the original or
mcrofil mcopy of the investigatory fileinthe District Attorney’s
Ofice.

The District Attorney and his first assistant testified that
very infrequently a page or part of an investigatory file copy has
been m splaced by their office, requiring them to obtain backup
copi es of pages or parts fromthe Sheriff’s Ofice. They coul d not
recall any specific instance, except in the Burge case, in which an
entire investigatory file copy had been | ost by their office; they
were certain that no other nurder or major felony file copy had
been m spl aced. The District Attorney’'s Ofice does not have a
mcrofilmsystemand relies on the Sheriff’'s Ofice as its back-up
system The record contains no evidence that controverts their
t esti nony.

Burge argues that the District Attorney’s policies, training,

and procedures were constitutionally deficient because he did not
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institute any policy or procedure to ensure that the Sheriff’s
O fice would turn over all Brady material in each case. The record
is devoid of evidence, however, that prior to the Burge case the
Sheriff's Ofice ever failed to deliver conplete copies of the
investigatory files to the District Attorney or to update them
properly. The District Attorney’s Ofice procedures required that
in each case, in addition to the review of the investigatory file
for Brady material by the felony-screening attorney and the
attorney assigned to the case, each assistant district attorney was
required to conduct pre-trial interviews wth the State’'s
W t nesses, which usually included investigating officers, thus
provi di ng another check against failure to detect and disclose
Brady material. Burge does not describe in any detail the specific
Brady-rel ated policy or procedure the District Attorney shoul d have
inposed on the Sheriff'’s Ofice or point to any clear |egal
authority for a district attorney’s oversight or regulation of a

sheriff’'s operations.?® Burge’s argunent that the incunbent

°It is true, as Burge points out in his opposition to sumnmary
judgnent, that the Suprenme Court in Kyles v. Wiitley, 514 U S. 419
(1995), in rejecting the argunent that the state prosecutor in a
crimnal case “should not be held accountable under Bagley and
Brady for evidence known only to police investigators and not to
the prosecutor[,]” stated:

[ NNo one doubts that police investigators

sonetines fail to inform a prosecutor of all they know. But
neither is there any serious doubt that “procedures and regul ati ons
can be established to carry [the prosecutor’s] burden and to insure
communi cation of all relevant information on each case to every
| awer who deals withit.” dgliov. United States, 405 U. S. 150,
154, 92 S.Ct. 763, 766, 31 L.Ed.2d 104 (1972). Since, then, the
prosecutor has the neans to discharge the governnent’s Brady
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district attorney should have established policies and procedures
to bring about greater cooperation in the comunication of
information by fornmer assistant district attorneys enpl oyed by his
predecessor in office suffers fromsimlar |ack of specificity and
citation of legal authority. Burge' s assertion that the D strict
Attorney failed toinstitute a procedure to insure that information
of an excul patory nature was passed on from one assistant to
another is sinply incorrect, as reflected by our foregoing
description of the undi sputed evidence regardi ng the procedures of

the District Attorney’s Ofice. Consequently, we conclude that

responsibility if he will, any argunent for excusing a prosecutor
fromdi scl osi ng what he does not happen to know about boils down to
a plea to substitute the police for the prosecutor, and even for
the courts thenselves, as the final arbiters of the governnent’s
obligation to ensure fair trials.

ld. at 438.

Thus, the Court held that a state prosecutor is responsible,
for purposes of the crimnal case, for the failure, by any other
person acting on the governnent’s behalf in the case, includingthe
police, to disclose known, defendant-favorable evidence rising to
a material |evel of inportance. But the Court did not indicate
that a state district attorney is vicariously liable under § 1983
for police derelictions or that he or she may use any neans ot her
than those available under state law to actually obtain such
evidence from the police. The suggestion that “‘procedures and
regul ati ons can be established’” for this purpose by a prosecutor
cones from Gglio, which spoke only of a federal prosecutor’s
authority within his own office to i nsure comruni cati on of prom ses
made to a governnent wi tness by one government attorney to every
ot her governnent | awer who deals wth the case. Under state | aw,
the district attorney has simlar authority within his own office,
and he has the neans to subpoena and depose i ndi vi dual officers and
enpl oyees of ot her governnent officials, but it is doubtful that he
enj oys the broad power to pronul gate Brady-rel ated regul ati ons and
procedures governing the internal operations of a sheriff’s office.
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based on the evidence of record, no reasonable trier of the facts
could find a deficiency in the District Attorney’ s adm nistration
of his office, with respect to the training and supervision of his
own personnel or the elicitation of full disclosure of Brady
material from the Sheriff's Ofice, that reflects deliberate
indifference to the constitutional rights of defendants in crim nal
cases.

Even if we were to assune deliberate indifference by the
District Attorney in adm ni stration, supervision, and training with
respect to Brady material, the summary judgnent evidence does not
support a reasonabl e finding that such a deficiency actually caused
the Brady violation of Burge’s constitutional rights prior to and
during his first trial. The record reflects that there was a
failure to disclose several itens of evidence favorable to the
defense within the know edge of officers acting on the State’s
behalf in the case: (1) Ms. Frierson’s Cctober 17, 1980 statenent
that she could not identify the person with whom Dougl as Frierson
departed fromher house shortly before his nurder; (2) Prestwood’s
statenent of April 21, 1981 in which she said Pearson told her that
Frierson had been “ratting” on Pearson and Burge and that Pearson
“shot his head”; (3) Prestwood’ s statenent of Novenber 23, 1983 in
whi ch she admtted that she |ied when she told Hale that Pearson
had been with her on the night of the nmurder, and in which she
again said that Pearson told her that Frierson was a “rat” and t hat

“we had got his head bl own of f”; (4) red autonobil e pai nt scrapi ngs
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fromthe scene of the crine that did not natch Burge’s vehicle; (5)
Det ective Hal e’ s case sunmaries that referred to t he above def ense-
favorabl e evidence. Because the net effect of the State-suppressed
evi dence favoring Burge raises a reasonable probability that its
di scl osure would have produced a different result at the first
trial, the failure to disclose that evidence violated Burge's
constitutional rights. See Kyles, 514 U S at 433-34; United
States v. Bagley, 473 U. S. 667 (1985); United States v. Agurs, 427
U S. 97 (1976).

Under the record evidence, however, the cause of the violation
cannot be attributed reasonably to the District Attorney’ s failure
to adequately supervise or train his personnel or to diligently
seek Brady material fromthe Sheriff’'s Ofice. The undi scl osed
evidence favorable to the defense was of such a quality and
quantity that any reasonably qualified and experienced prosecuting
attorney would have recognized it as Brady material that he was
required to disclose. The assistant district attorneys who
reviewed the Burge file possessed credentials even superior to
t hose reasonably required by their positions. Thus, there was no
obvious need for nore or different training to enable them to
recogni ze the particular undisclosed Brady material in this case
and know that they were required to disclose it.

The Sheriff’'s Ofice personnel testified that, when the
District Attorney’s Ofice discovered that their first copy of the

Sheriff's investigatory file was mssing, a second copy of the
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entire Sheriff’s investigatory file was delivered to the District
Attorney prior to the first trial. Two assistant district
attorneys, Katz and Pastuszek, testified that Ms. Frierson's
Cctober 17, 1980 statenent given to Hale definitely was not in the
second copy of the investigatory file that they reviewed prior to
the first Burge trial. Kat z, the assistant who handl ed the first
trial, also testified that he sawtw of Prestwood s statenents in
the file but did not renenber which ones they were. He did not
recall seeing any of the other Brady material in the file. Thus,
there is a genui ne dispute as to the contents of the second copy of
the Sheriff’'s investigatory file provided to the District
Attorney’'s Ofice, but it is not a dispute that can be decided so
as to hold the District Attorney liable under 8§ 1983 in his
official capacity. |[If the evident itens of Brady naterial were in
the second Sheriff’s investigatory file reviewed by the assistant
district attorneys, and they negligently or intentionally failedto
di scl ose them the risk of such an occurrence was not so obvi ous as
toindicate a need for nore or different training, or so likely to
happen and violate constitutional rights, that the D strict
Attorney can reasonably be said to have been deliberately
indifferent to the need for additional policies, training or
procedures to safeguard constitutional rights. See Canton, 489
US at 390. If the itens of Brady material were not included in
t he second copy of the investigatory file that the Sheriff’'s Ofice

provided to the District Attorney, of course, the responsibility
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for the failure to disclose them cannot be attributed to the
District Attorney or his assistants for purposes of § 1983
liability.
(d) Burge’'s Action Against the District Attorney
In Hs Oficial Capacity Based on All eged
State Constitutional Violations

Burge argues that the District Attorney should be held |iable
in his “official capacity” under the State constitution for the
sane reasons that he ought to be anenable under 42 U S.C. § 1983.
He concedes that the state courts have not addressed the issue, but
he contends that we should predict that they will adopt the United
States Suprenme Court’s principles in Mnell and its progeny in
deciding “official capacity” suits against district attorneys and
| ocal governnental entities based on the state constitutional torts
of their assistants or enpl oyees.

Assum ng w thout deciding that we would agree with Burge's
forecast of state jurisprudential developnents, we necessarily
would cone to the sanme conclusions we did when we applied the
federal principles of Mnell and its progeny directly to the
evi dence of record in this case. Accordingly, for the sane reasons
assigned in that regard, we are still persuaded that the D strict
Attorney’s notion for summary judgnent shoul d be granted.

2. Cains Against the Sheriff
in Hs Oficial Capacity
Based on Monell and its progeny

The district court denied Sheriff Canulette’s notion for

summary judgnent on Burge’s federal Mnell claimthat Canulette, in
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his official capacity, was deliberately indifferent to Burge’'s
constitutional rights by failing to institute policies and
procedures and train personnel in the transfer of Brady material to
the district attorney’ s office. The sheriff filed a notice of
appeal but has failed to denonstrate that we have jurisdiction of
t he appeal. We conclude that we do not and accordingly dismss
the appeal for want of jurisdiction. The district court’s order
denying the sheriff’s notion for summary judgnent on Burge’'s
“official capacity” suit based on Mnell (which held that
muni ci palities are |iable under § 1983 only for violations of
federal | aw that occur pursuant to official governnental policy or

custonm) did not qualify as a “collateral order,” there is no
pendent appellate jurisdiction under which we may consider the
appeal, and this court has not permtted the appeal under 28 U. S. C
§ 1292(b).

Federal courts of appeals have “jurisdiction of appeals from
all final decisions of the district courts,” except where direct
review may be had in the Suprene Court. 28 U S.C. 8§ 1291. *“*‘The
col |l ateral order doctrine is best understood not as an exceptionto
the ‘final decision’ rule laid down by Congress in 8 1291, but as
a ‘practical construction’ of it.’'” Swint v. Chanbers County
Commin, 514 U S. 35, 41-42 (1995) (quoting Digital Equip. Corp. v.
Desktop Direct, Inc., 511 U S. 863 (1994) (quoting Cohen, 337 U. S.
at 546)). I n Cohen, the Suprene Court held that § 1291 permts

appeals not only froma final decision by which a district court
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di sassociates itself froma case, but also froma small category of
decisions that, although they do not end the litigation, nust
nonet hel ess be considered “final.” Swint, 514 U S. at 42 (citing
Cohen, 337 U.S. at 546). “That small category includes only
decisions that are conclusive, that resolve inportant questions
separate fromthe nerits, and that are effectively unrevi ewabl e on
appeal from the final judgnent in the underlying action.” | d.
(citing Cohen, 337 U S. at 546).

The district court’s order denying the Sheriff’s notion for
summary judgnent in the “official capacity” suit does not satisfy
Cohen’ s requirenment that the decision be effectively unrevi ewabl e
after final judgnent. “Wen [the Suprene Court] placed within the
col l ateral order doctrine decisions denying pleas of governnent
officials for qualified immnity, [the Court] stressed that an
official’s qualifiedinmunity is ‘“aninmunity fromsuit rather than
a nere defense to liability; and like an absolute imunity, it is
effectively lost if a case is erroneously permtted to go to
trial.”” Swint, 514 U S. at 42 (quoting Mtchell v. Forsyth, 472
U S 511, 526 (1985)). Unlike various governnent officials, when
sued in their personal or individual capacities, nmunicipalities do
not enjoy imunity from suit — either absolute or qualified --
under 8§ 1983. See Leathernman, 507 U S. at 166; Omen 445 U. S. at
650. Personal - or individual-capacity suits seek to inpose
personal liability upon a governnent official for actions he takes

under color of state | aw. Graham 473 U. S. at 165. “OfFficial -
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capacity suits, in contrast, ‘generally represent only anot her way
of pleading an action against an entity of which an officer is an
agent.’”” 1d. (quoting Mnell, 436 U S. at 690).

Accordingly, the Sheriff’s assertion that his office cannot be
hel d I'i abl e under § 1983 as interpreted by Mnell and its progeny,
because t he evi dence does not reasonably support a finding that his
policy or customcaused a viol ation of federal | aw does not rank as
an inmmunity fromsuit. “lnstead, the plea ranks as a ‘nere defense
toliability.”” Swnt, 514 U S. at 42 (quoting Mtchell, 472 U S
at 526). Because an erroneous ruling on liability nmay be revi ewed
effectively on appeal from final judgnent, the order denying the
Sheriff’s summary judgnent notion in this “official capacity” suit
was not an appeal able collateral order. See id.

Al t hough the district court certified its not otherw se
appeal abl e order with respect toits denial of the Sheriff’s notion
for summary judgnent under 8 1292(b), a panel of this court denied
perm ssion for an appeal to be taken fromthat particular ruling.
In an interlocutory appeal certified by the district court under 28
US C 8§ 1292(b), we have no jurisdiction to consider an order not
ot herwi se appeal abl e unless the district court states his opinion
in witing that such order involves a controlling question of |aw
as to which there is substantial ground for difference of opinion
and that an i nmedi ate appeal fromthe order may materially advance
the ultimate termnation of the litigation and this court of appeal

permts an appeal fromthe order. See Swint, 514 U S. at 46.
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There is no pendent appellate jurisdiction for us to take up
the Sheriff’'s appeal in the “official capacity” suit. We
unquestionably have jurisdiction to review the grant of the
District Attorney’s notion for summary judgnent in his “official
capacity” suit because the district court designated it as a final
j udgnent under Rule 54(b). Also, we have jurisdiction over Hale’s
appeal from the denial of his summary judgnent notion asserting
qualified inmmunity to the extent it raises a question of |aw by
virtue a previous panel’s perm ssion to appeal that order under 8§
1292(b). But we do not thereby gain authority to reviewthe deni al
of the Sheriff’s notion for sunmmary judgnent in his “official
capacity” case. Wen an order is certified by the trial court, and
accepted by the appellate court for imedi ate revi ew pursuant to §
1292(b), such review is |limted to the certified order; issues
presented by other, noncertified orders cannot be considered
si mul t aneousl vy. Swnt, 514 U S at 50 (citing United States v.
Stanley, 483 U S. 666, 676-77 (1987)). Likew se, when imedi ate
appeal of a particular ruling fits within the Cohen coll ateral
order doctrine, the court of appeal does not necessarily have
authority to review other trial <court orders in the case.
“‘“Rat her, such clains are appealable if, and only if, they too fall
within Cohen’s collateral-order exception to the final-judgnment
rule.”” Swint, 514 U.S. at 49 (quoting Abney v. United States, 431
US 651, 663 (1977)). Al t hough, the Swint Court did not

specifically address pendent jurisdictionin connectionwth orders
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desi gnated as final under Rule 54(b), it stated in general that:

The parties are correct that we have not

universally required courts of appeals to

confine review to the precise decision

i ndependently subject to appeal. . . . W need

not definitively or preenptively settle here

whet her or when it may be proper for a court

of appeals with jurisdiction over one ruling

to review, conjunctively, related rulings that

are not thensel ves independently appeal abl e.

The parties do not contend that the District

Court’s decision to deny the Chanbers County

Commi ssion’s summary judgnent notion was

inextricably intertwined with that court’s

decision to deny the individual defendant’s

qualified imunity notions, or that review of

the fornmer decision was necessary to ensure

meani ngful review of the matter.
Swint, 514 U S. at 50-51 (internal citations omtted).

The parties in this case have not presented any argunents for

t he exerci se of pendent jurisdiction; nor have they contended that
the orders are inextricably intertwi ned or that conjunctive review
is necessary to ensure neaningful review Hale’s qualified
i munity, which we discuss in the follow ng section, turns on the
resolution of purely factual disputes regarding whether he
suppressed evidence and suborned perjury. The Sheriff’s official
capacity liability turns essentially on the factual question of
whet her the Sheriff's Ofice delivered copies of its conplete
investigatory file to the District Attorney. The District
Attorney’'s lack of official-capacity liability stens from Burge’s
failure to present evidence supporting a reasonable finding of a
deli berate indifference to policies, training, and procedures that

caused a constitutional tort. The matters not di sposed of involve
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principally factual disputes that nust go to trial, and they
present no appellate intertwinenent that requires imedi ate
conj unctive review. An erroneous ruling on liability my be
reviewed effectively on appeal fromfinal judgnent.

Therefore, we dismss for lack of appellate jurisdiction
Canul ette’'s appeal of the district court’s denial of summary
j udgnent on Burge’s Monell claimagainst Canulette in his official
capacity.

(b) State Law O ains Agai nst Canul ette

Because the district court’s rulings denying summary judgnent
to Canulette in his official capacity on Burge’'s state | aw clains
i kewi se are not included in this court’s § 1292(b) certification,
and for the reasons stated in the previous section, we |ack
appellate jurisdiction to review them

B. Issues Related to Burge’'s Cains
Agai nst Deputy Hale in H s Individual Capacity

1. Absolute Immunity

We agree with the district court that Hale is not entitled to
absolute imunity on the grounds that his alleged constitutional
violations “place him in a role traditionally occupied by
prosecutors.” The traditional functions of a prosecutor are to
deci de which suits to bring and to conduct themin court. Hart v.
OBrien, 127 F.3d 424, 440 (5th Cr. 1997), cert. denied, 119 S.
Ct. 868 (1999). Because Hale’s function was to obtain evidence

prior to indictnent, his role was as an investigator, and not a
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prosecutor, so that he is not entitled to absolute inmunity. See
id; Buckley v. Fitzsimons, 509 U S. 259, 276 (1993) (only when the
functions of prosecutors and detectives are the sane, is the
immunity that protects them al so the sane).

2. Jurisdiction Over Orders
Denying Qualified I mmunity

Although this issue was not raised by the parties, as a
threshold matter, this court nust examne the basis of its
jurisdiction. Hart, 127 F.3d at 435. A court of appeals has
jurisdiction of appeals fromall final district court decisions.
28 U.S.C. 8§ 1291; Johnson v. Jones, 515 U S. 304, 309 (1995).
Ceneral ly, an order denying a notion for summary judgnent i s not an
appeal abl e final decision under 8§ 1291. Francis v. Forest Ol
Corp., 798 F.2d 147, 149 (5th Cr. 1986). However, to the extent
that an order of a district court rejecting a governnental
official’s qualified immunity defense turns on a question of |aw,
it is afinal decision within the neaning of 8§ 1291 under the Cohen
collateral order doctrine, and therefore is subject to i mediate
appeal. Mtchell, 472 U S. at 530.

Clains of qualified inmmunity are analyzed under a two-part
framework. Harper v. Harris County, Tex., 21 F.3d 597, 600 (5th
Cir. 1994). The court first determ nes whether the plaintiff has
asserted a violation of constitutional right at all. Id. Thi s
court uses “currently applicable constitutional standards to nake

this assessnent.” Rankin v. Kl evenhagen, 5 F.3d 103, 106 (5th Cr
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1993). Then the court assesses whether that right was clearly
established such that a reasonable person in the defendant’s
position would have known that his conduct violated that right.
See Siegert v. Glley, 500 U S 226, 231-32 (1991).

Orders denying qualified imunity are based on an i ssue of | aw
when: (1) they decide whether the legal right allegedly violated by
the official was clearly established at the tinme of the chall enged
action; or (2) in cases in which the district court has denied
summary judgnent for the official on the ground that even under the
defendant’s version of the facts, the defendant’s conduct viol ated
clearly established |aw, whether the law clearly proscribed the
actions the defendant clains he took. Mtchell, 472 U S. at 528.

On the other hand, to the extent that the appealing official
seeks to argue the insufficiency of the evidence to rai se a genuine
issue of fact for trial, i.e., that the evidence presented was
insufficient to support a conclusion that the official engaged in
the particular conduct alleged, we do not possess jurisdiction
under 8 1291 to consider the claimand, therefore, may not do so
absent sone i ndependent jurisdictional base (such as certification
under 28 U. S.C. 8 1292(b)). See Johnson, 515 U S. at 313.

In sum we possess no jurisdiction over a claim that a
plaintiff has not presented enough evidence to prove that the
plaintiff’s version of the events actually occurred, but we have
jurisdiction over a claimthat there was no violation of clearly

established | aw accepting the facts as the district court viewed
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t hem

Inits order denying inmmunity, the district court was detail ed
and precise in articulating the genuine issues of fact that
precl uded summary judgnent. For the foll ow ng reasons, we concl ude
that this court | acks appellate jurisdictionto reviewthe district
court’s denial of Hale' s summary judgnent notion seeking qualified
imunity fromBurge’'s 8§ 1983 cl ai ns.

3. Alleged Brady Violations

Addressing Burge’s clains of Brady violations by Hale in
failing to disclose exculpatory evidence, the district court
declared that “the plaintiff has adduced sufficient evidence to
overcone the good faith'® qualified immunity defense of former
deputy Gary Hale.” According to the court, this evidence included
Hal e’ s all eged statenents to Lt. Hermann after Burge’ s conviction
t hat he had hi dden original statenents in the trunk of his car, and
that disclosure of these statenents would probably affect the
outcone of the case. The district court concluded that Lt.
Hermann’ s testinony al one was “sufficient to pierce the good faith
qualified imunity defense of Hale and to create a fact issue for
trial, rendering sunmary judgnent i nappropriate.” (Enphasi s added).

On appeal, Hale argues that: (1) Ms. Frierson’s first

10 The “good faith” imunity of public officers fromconstitutional
tort liability is nowa m snoner; ever since Harlow v. Fitzgerald,
457 U.S. 800 (1982), it is forfeited not by showng that the
officer was acting in bad faith but by showng that he was
violating a clearly established constitutional principle. See
Jones v. City of Chicago, 856 F.2d 985, 994 (7th Gr. 1988).

56



st atenent was not excul patory because it is “facially neutral,” and
did not becone excul patory until she allegedly gave inconsistent
testinony at Burge’'s first nmurder trial in 1986, after Hale left
the Sheriff’'s Ofice; and (2) Burge cannot put forth sufficient
evidence to show that exculpatory material was W thheld
intentionally by Hale.

We disagree that Ms. Frierson’s Cctober 17, 1980 statenent
did not becone Brady evidence until it becane i npeachnent evi dence
after her testinony at trial. Brady held “that the suppression by
t he prosecution of evidence favorable to an accused upon request
vi ol at es due process where the evidence is naterial either to guilt
or to punishnment, irrespective of the good faith or bad faith of
the prosecution.” Brady, 373 U. S. at 87. In United States v.
Bagl ey, 473 U. S. 667, 682 (1985), the Court “held that regardless
of request, favorable evidence is material, and constitutional
error results fromits suppression by the governnent, ‘if thereis
a reasonable probability that, had the evidence been disclosed to
the defense, the result of the proceeding would have been

different.”” Kyles v. Witley, 514 U S. 419, 433 (1995) (quoting
Bagl ey, 473 U.S. at 682). “Bagley materiality is defined ‘in terns
of suppressed evi dence consi dered coll ectively, not itemby-item’”
ld. at 436. Accordingly, the definition of Bagley materiality in
ternms of the cunul ative effect of suppression | eaves t he gover nnent

with a degree of discretion, and it inposes a correspondi ng burden.

ld. at 437. In our opinion, Ms. Frierson’s Cctober 17, 1980
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statenent in which she said she could not identify either the
person who picked her son up just before his nurder or the vehicle
the person was driving was “favorable evidence” for the defense
al though alone it mght not have been “material.” But, when
considered collectively with all of the other suppressed evidence,
it was clearly favorable and material. From our review of the
evi dence of record, we believe it nmay reasonably be contended t hat
Hal e was aware of this | ong before Ms. Frierson’s testinony at the
first trial because there is evidence that he was a party to the
ot her suppressions of evidence and to the suborning of the perjury
by Ms. Frierson that conflicted with the first statenent she gave
to Hale. Moreover, even if the evidence of Hale s suppression of
Ms. Frierson’s statenent were to be di sregarded, Hal e’ s notion for
summary judgnent nust be evaluated in |ight of the evidence of his
ot her rel evant suppressions of evidence.

In support of his notion for summary judgnent Hal e does not
raise any issues of law but argues that Burge’'s countervailing
evidence is not sufficient to prove that Hale intentionally
w t hhel d evidence. 1In short, the issue presented by Hal e’ s notion
for summary judgnent and the evidence of record is the existence or
non- exi stence of a triable issue of fact about Hale' s intent, which
is the kind of factual controversy that is not imrediately

revi ewabl e. See Johnson, 515 U.S. at 316.'* Therefore, this court

1 W summarily reject Hale's alternative |egal argunent that the
| aw was not “clearly established” because this court did not extend
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| acks jurisdiction over Hale' s appeal of the court’s denial of
qualified imunity on Burge's 8 1983 Brady claim
4. § 1983 Claimof Arrest Wthout Probable Cause
The district court also denied Hale’'s notion for summary
judgment on Burge’'s 8 1983 claimfor Burge’'s alleged fal se arrest
on Cctober 24, 1980, decl aring:

To establish a constitutional claimfor false
arrest, the plaintiff nust prove that the
police officer | acked probabl e cause to arrest
him . . . The presence or absence of probable
cause is a material question of fact in
di spute, as Detective Hale knew at the tine of
the first trial that the one wtness who could
identify Burge as having been with the victim
shortly before his nurder could not testify as
to that fact the day followng the nurder.
Wiile it is certainly possible, indeed perhaps
likely, that the factfinder would conclude
that there was sufficient evidence to neet the
probabl e cause standard as to the arrest of
Burge, such a determnation as a matter of |aw
based upon disputed facts is not appropriate
in a summary judgnent ruling.

On appeal, in addressing Burge's federal claim based on his
al l eged false arrest on QOctober 24, 1980, Hale argues that there
was sufficient evidence to neet the probable cause standard needed
for the arrest of Burge, i.e., that Hale had know edge or
reasonably trustworthy information sufficient to warrant a person

of reasonable caution in the belief that an offense has been

the Brady obligation to police officers until 1988, two years after
Burge’'s first trial, in Geter v. Fortenberry, 849 F.2d 1550 (5th
Cir. 1988). Twenty-one years before Geter, this court declared
that suborning perjury and concealing exculpatory evidence by
police officers were constitutional violations. See Luna v. Beto,
391 F.2d 329, 332 (5th Cr. 1967).
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commtted by the person to be arrested. See Dunaway v. New York,
442 U.S. 200, 208 n.9 (1979); Geer v. Turner, 639 F.2d 229, 232
(5th Gir. Unit B Mar. 1981).

Bur ge and Hal e di spute underlying historical facts material to
probabl e cause: (1) whether Burge had contact with Frierson after
m dnight on the day of the nurder; (2) whether Burge gave
i nconsi stent statenents to the police; and (3) whether Burge had a
nmotive for killing Frierson.

The summary judgnent record contains evidence tending to
controvert Hale s version and support Burge’s: (1) Hale’s initial
résumé indicates that Sgt. B. Smith gave Hale a statenent before
Hal e’s arrest of Burge on October 24, 1980 placing Frierson in
Pi cayune with three identified nen other than Burge at 12:45 a.m
on the night of the nurder; (2) Ms. Frierson’s initial statenent
to Hale the day of the nurder stated that she could not identify
the person or the vehicle of the person who picked up Frierson at
her house prior to the nurder; (3) Hale’'s adm ssions to Lt. Hernmann
i ndi cating that he had suborned the perjury of Ms. Frierson to the
effect that she saw Burge pick up her son on the night of his
murder, and the perjury of both Ms. Frierson and d enda Frierson
Hal e t hat Burge described details of the nurder scene and trauma to
the victim s body on the norning of the nurder; (4) Hale’'s initial
résumgé did not refer to any such statenent by Ms. Frierson or
G enda Frierson Hale; (5 Ms. Frierson admtted at the second

trial that her testinony at the first trial had been perjurious;
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and (6) Hale's “loss” of the original tape of one of Burge’'s
statenents suggests that Hale's claim that Burge's pre-arrest
statenents were inconsistent is erroneous or intentionally false
and that Hale cannot convincingly denonstrate the alleged
I nconsi st enci es.

On the other hand, the summary judgnent record contains no
evi dence showi ng what information, if any, Hale presented to the
magi strate who i ssued the warrant for Burge' s arrest on Cctober 24,
1980, other than Hale’'s boiler-plate affidavit stating, in
pertinent part, that on October 17, 1980, “Gerald Burge did
willfully, and maliciously Miurder Douglas Frierson On US Hw 190
outside of Slidell, La.” In his deposition, Hale did not testify
as to what information, if any, he presented to the nmagistrate with
his application for the arrest warrant.

Hal e argues that, nevertheless, he is entitled to a judgnent
of qualified inmmunity as a matter of |aw because his conduct in
applying for the warrant, and arresting Burge, was in fact
objectively reasonable, citing Malley v. Briggs, 475 U S 335
(1986). However, based on the present disputed state of factual
devel opnent, it is not now possible to conclude as a natter of |aw
-- considering the conflicting evidence in a light nost favorable
to Burge -- that Hale acted in an objectively reasonabl e manner in
arresting Burge on October 24, 1980. See Lampkin v. Cty of
Nacogdoches, 7 F.3d 430, 435 (5th Gr. 1993). In such case, this

court |acks appellate jurisdiction over an appeal from denial of
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summary judgnent. See id. at 435-36; Mangieri v. difton, 29 F. 3d
1012, 1016 (5th Gr. 1994).
5. State Law Constitutional and Ordinary Tort C ains

Def endant Hal e al so appeal s the district court’s denial of his
motion for sunmmary judgnent on Burge's state law clains of
mal i ci ous prosecution, fal se arrest and i npri sonment, and vi ol ati on
of civil rights under the Louisiana Constitution.

(a) State Constitutional Caim

I n exam ning Burge’s claimthat Hale violated his civil rights
ari sing under the Louisiana Constitution, the district court found
that “[b]ecause there are allegations that . . . Hale was not
acting in good faith, but intentionally, in depriving plaintiff of
his constitutional rights, qualified immunity for state
constitutional violations nust be denied.”

Whet her an order is an appealable “final decision” for
purposes of 28 U.S.C. §8 1291 is a question of federal, not state,
law. Cantu v. Rocha, 77 F.3d 795, 803 (5th Gr. 1996). An order
denying qualified imunity under state law is immediately
appeal able as a “final decision,” provided that “the state’'s
doctrine of qualifiedimmunity, |ike the federal doctrine, provides
a true imunity fromsuit and not a sinple defense to liability.”
ld. at 803-04. The Loui siana Suprenme Court has answered this
question affirmatively, declaring that “the sanme factors that
conpelled the United States Suprene Court to recognize a qualified

good faith immunity for state officers under 8 1983 require us to

62



recognize a simlar immunity for themunder any action arising from
the state constitution.” Moresi v. Departnent of WIdlife and
Fi sheries, 567 So. 2d 1081, 1093 (La. 1990).

Therefore, we are persuaded that Louisiana |aw insul ates
governnent officials entitled to qualified imunity fromliability
and the burden of suit, as well as from judgnent for damages, so
that orders prem sed on the denial of qualified immunity in actions
based on Louisiana constitutional violations are appealable in a
federal court action to the sanme extent as district court orders
prem sed on the denial of federal qualified imunity. See Cantu,
77 F.3d at 804.

We then address whether the district court’s denial of Hale's
nmotion for summary judgnent on Burge’'s state constitutional clains
on the grounds of qualified imunity “turned on an issue of law”
Id. W conclude that it does not.

On appeal, Hale adopts by reference the sanme purely factua
argunent asserted against Burge's federal constitutional clains,
i.e., that there is insufficient evidence that Hale intentionally
w t hhel d excul patory material and suborned perjury. For the sane
reasons gi ven above, we lack jurisdiction over the district court’s
denial of qualified imunity on Burge's state constitutional claim

(b) State Ordinary Tort Law C ai ns

Whet her we can exerci se pendent appellate jurisdiction over

Burge’'s ordinary state law tort clains against Hale depends on

whet her we have jurisdiction over Hale s appeal of the denial of
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qualified imunity. See Swint, 514 U S. at 51 (pendent appellate
jurisdiction is limted to questions that are “inextricably
interwoven” with an issue that is properly before the appellate
court”); see also Shinault v. Ceveland County Bd. of County
Commirs, 82 F.3d 367, 370 (10th G r. 1996), cert. denied, 519 U. S.
1078 (1997). Because we conclude that we lack jurisdiction over
Hal e’ s interl ocutory appeal of the denial of qualified imunity, we
cannot exercise pendent appellate jurisdiction to review Hale's
state law clains of malicious prosecution, false arrest and fal se
i npri sonnent . See Shinault, 82 F.3d. at 371; Sevier v. Cty of
Lawence, Kan., 60 F.3d 695, 701 (10th G r. 1995) ("given our
hol ding that we |ack jurisdiction over Defendants’ appeal of the
district court’s ruling on qualified imunity, no permssible
appeal exists upon which to exercise pendent jurisdiction”).

Therefore, we dismss for lack of jurisdiction Hale s appeal
of the district court’s denial of summary judgnent on Burge's 8§
1983 clains and state |aw cl ai ns.

V.  CONCLUSI ON

For the reasons assigned, SUMVARY JUDGMENT in favor of
District Attorney Walter H Reed and against GCerald Burge
dismssing Burge’'s suit against the D strict Attorney, in his
official capacity, with prejudice, is AFFIRMED, the APPEALS of
Sheriff Patrick J. Canulette, in his official capacity, and Gary
Hale are DISM SSED for lack of jurisdiction; and the case is

REMANDED to the district court for further proceedings.
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SUMVARY JUDGMVENT AFFI RVED; ot her APPEALS DI SM SSED; REMANDED

Al l pending notions are hereby MOOT, in |light of the opinion.
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