REVI SED

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30246

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

ver sus

ANTO NE M SAACKS, JR.,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

Decenber 16, 1997

Before WENER, EMLIO M GARZA, and BENAVIDES, Ci rcuit Judges.
WENER, Circuit Judge:

Foll ow ng his jury conviction on charges of bankruptcy fraud,
Def endant - Appel | ant Ant oi ne M Saacks, Jr. was sentenced to twenty-
four nonths inprisonment, a $7,000 fine, and paynment of
restitution. In appealing his sentence to this court, Saacks
conplains that the district court m sapplied several of the United
States Sentencing Guidelines (the Guidelines). Mre specifically,

he asserts that the district court erred in (1) determ ning that,



for purposes of 8 2F1.1(b)(1)(Q, the total amount of debts that he
caused to be listed in the bankruptcy petition of Jimry Cs Sports
Bar and Gill, Ltd. (Jimry Cs) was a proper neasure of the |oss
t hat Saacks intended to inflict on the creditors of Jimmy Cs, the
debts of which Saacks had assuned personally; (2) inposing a two-
| evel increase under 8§ 2F1.1(b)(2)(B) after concluding that those
creditors constitute “nmultiple victins”; and (3) deducing that
bankruptcy fraud constitutes a violation of a judicial “process,”
thereby requiring a two-level increase under 8 2F1.1(b)(3)(B)
Convinced that the district court did not err reversibly in
sent enci ng Saacks, we affirm
I
FACTS AND PROCEEDI NGS

Saacks and his famly owned Jimmy Cs. Representing all co-
owners, Saacks sold the corporation for about $76, 700. Saacks and
his father executed a “counter letter” to the purchaser specifying
that they “do hereby agree that such liabilities [of Jimy C s]
owed and due as of this signing are [the Saacks’] responsibility.”
The Saacks subsequently made no paynents on Jimmy C s pre-sale
debts even though the creditors were referred to Saacks by his
vendee.

Al t hough the parties disagree whether Saacks acted with or
w t hout authority, none contest that in April 1992, he filed a
voluntary petition on behalf of Jimmy Cs, seeking relief under
Chapter 7 of the Bankruptcy Code. The petition |listed debts to

more than seventy-five individual creditors constituting an



aggregat e indebtedness of $74,520.11. The petition listed no
assets for Jimy Cs despite the fact that Saacks had signed a
corporate tax return filed el even days before the filing of the
bankruptcy petition, whichreturnlisted assets worth approxi mately
$118, 000. The bankruptcy petition identified Saacks and his
relatives as the shareholders, failing to disclose that they had
previously sold Jimmy C s for over $75,000 cash and that Saacks and
his father had assuned responsibility for its pre-sale debts by
virtue of the counter letter.

At a 8 314 creditors’ neeting held during the nonth foll ow ng
the filing of the bankruptcy petition, Saacks testified under oath
that (1) he was authorized to file the bankruptcy petition, (2) the
corporation had no assets, and (3) the purchaser of Jimmy C s had
been allowed to acquire and operate the establishnment w thout
maki ng any paynent to Saacks or his relatives. In reliance on
these nendacious representations, the trustee declared the
bankruptcy to be a no-asset case.

The gravanmen of the governnent’s bankruptcy fraud case was
t hat Saacks had (1) concealed fromthe creditors, the bankruptcy
trustee, and the officers of the bankruptcy court, the significant
facts that the debtor corporation had assets, that it had been
sol d, and that Saacks was personally |iable for the pre-sale debts
of the corporation; and (2) nmade false reports on the Bankruptcy
Schedul es and Statenent of Financial Affairs. A jury convicted
Saacks of seven counts of bankruptcy fraud for which he was

eventual |y sentenced. Hi s sentence was cal cul ated by adding (1) a



base of fense | evel of six for fraud, pursuant to 8 2Fl.1(a); (2) a
si x-level increase because the schene conprised a |oss of over
$70, 000, pursuant to 8 2F1.1(b)(1)(QG; (3) a two-level increase for
violating a judicial or admnistrative order or process, pursuant
to 8 2F1.1(b)(3)(B); and (4) a two-level increase for targeting
multiple victins of the fraud, pursuant to 8§ 2F1.1(b)(2)(B)
I
ANALYSI S

Two of the three sentencing issues of which Saacks conpl ains
can be disposed of with relative ease; the third requires a bit
nmore analysis. W address the two straight-forward issues first
and reserve the nore conplex one for |ast.

A. Loss Caused by Fraud

Section 2F1.1 of the Guidelines specifies a base of fense | evel
of six for fraud and provides for increnental increases in the

of fense | evel depending on, inter alia, the anmount of |oss caused

by the fraud.! Application Note 7 to 8 2F1.1 defines loss in a
case involving fraud as “the value of the nobney, property, or
services unlawfully taken,” and specifies that “[i]f an intended
loss that the defendant was attenpting to inflict can be
determned, this figure will be used if it is greater than the

actual loss.”?2 The district court’s calculation of | oss need not

be determned with precision; it need only be a reasonable
. United States v. Smthson, 49 F.3d 138, 143 (5th Gr.
1995) .
2 U.S. Sentencing Guidelines Manual (U.S.S.G) § 2F1.1
App. Note 7.



estimate.?®

W review the sentencing court’s determ nation of |oss for
clear error.* “[A]ls long as the determnation is plausible in
light of the record as a whole, clear error does not exist.”®
Saacks enphasizes, though, that the question presented by his
assignnment of error regarding loss is not the amount of the |oss
vel non but the nmethod used by the district court to calculate the
| oss. As thus framed, Saacks’ conplaint inplicates an application
of the Guidelines, which we review de novo.°®

Al t hough we agree with Saacks that the total of the debts
listed in a fraudul ent bankruptcy petition is not necessarily an
appropriate neasure of the loss intended, we disagree that the
sentencing court’s use of that figure under the circunstances of
this case is error. As noted, Saacks had (1) signed a tax return
under penalty of perjury listing assets worth sone $118, 000 only
days before filing the corporation’s bankruptcy petition
(2) concealed the fact that he and his father had personally
guaranteed all pre-sale debts of Jimmy Cs; and (3) wthheld the
fact that he and his fam |y recei ved roughly $75, 000 i n paynent for

3 United States v. Chappell, 6 F.3d 1095, 1101 (5th GCr
1993), cert. denied by Mtchem v. United States, 510 U S. 1183
(1994) and Shephard v. United States, 510 U. S. 1184 (1994).

4 United States v. Isnpbila, 100 F.3d 380, 396 (5th Gr.
1996), cert. denied by Debowale v. United States, 117 S. C. 1712
(1997) and Lawanson v. United States, 117 S. C. 1858 (1997).

° Id.

6 United States v. Krenning, 93 F.3d 1257, 1270 (5th Cr
1996) .




Jimmy Cs. In light of all the facts and circunstances, Saacks’
contention that the only | oss intended was the $2,000 to $12,000 in
used assets of the corporation is unavailing. Mor eover, Saacks
sought to gain through the bankruptcy artifice full insulation of

the sales price of $75,000 received for, inter alia, his personal

liability for debts owed by Jimmy Cs to its pre-sale creditors.

Regar dl ess of whether we were to review for clear error or de novo,

we would affirm the district court’s assignnment of loss for
sent enci ng purposes.

B. Multiple Victins

The weakest contention advanced by Saacks is that the district
court erred in determning that his machi nations invol ved “a schene
to defraud nore than one victim” Wthout citation to authority,
Saacks contends that the bankruptcy estate alone, and not the
myriad pre-sale creditors of Jimmy Cs, was the victimof the fraud
for purposes of § 2F1.1(b)(2)(B). As urged by the governnent,
however, the plain Jlanguage of the (Quiidelines cannot be
di sregar ded. W agree with the reasoning of the Ninth Crcuit
whi ch, in upholding a district court’s findings that the creditors
and the bankruptcy trustee were victins of bankruptcy fraud,
st at ed:

Clearly, the false statenment [the defendant] made in

relation to his bankruptcy case was intended to result in

an underval uation of the estate in bankruptcy and thus

the availability of I ess noney to satisfy the demands of

the creditors. Thus, [the defendant] would have

“obt ai ned sonet hi ng of value fromnore than one person,”

t hat bei ng whatever portion of the estate to which they
as creditors were entitled but which was hidden by the



fal se statenment.’
As wth the amount of loss, we find no reversible error and
therefore affirm the district court’s two-level increase under
8§ 2F1.1(b)(2)(B) for defrauding nmultiple victins.

C. Violation of Judicial or Admnistrative Order or Process

Saacks’ nost vociferous conplaint targets the district court’s
two-level increase for violating “any judicial or admnistrative
order, injunction, decree or process not addressed el sewhere in the
Qui delines,” pursuant to 8§ 2F1.1(b)(3)(B). The sentencing court
reasoned that Saacks’ “conduct involved a fraud on the bankruptcy
system which resulted in a violation of a judicial "“process.’”

As Saacks correctly notes, this is an issue of first
inpression inthis circuit and one on which there is a split anong
the other circuits that have ruled on the question. And, as this
i ssue clearly involves application of the Guidelines, we reviewthe

determ nation of the district court de novo.

Agai n, our base point inthis analysis is 8 2F1.1, the general
sentencing provision for all fraud. In this context we find
i nportant the observation that in neither §8 2F1.1 nor any other
section of the Guidelines is there either a base offense |evel or
an enhancenent provision for bankruptcy fraud as such.
Consequently, were we to stop wth the general sentencing
provisions for fraud, we would fail to nmake any di stinction between

t he nost pedestrian federal fraud of fense and bankruptcy fraud with

! United States v. Nazifpour, 944 F.2d 472, 474 (9th Cr
1991) (per curiam (quoting U S . S.G 8§ 2F1.1 App. Note 3).

7



all of its inplications of a schene to dupe the bankruptcy court,
the trustee, and the creditor or creditors of the debtor, i.e., the
entire federal system of bankruptcy. |[|f we imagine, for exanple,
sone sinple fraud wth a federal nexus inplicating one defrauder’s
attenpt to defraud two individuals (“nultiple victins” under
8 2F1.1(b)(2)(B)) for a targeted anmount of $70,000 (the sane | evel
as the instant case for purposes of 8§ 2F1.1(b)(1)(Q), our
hypot heti cal defrauder woul d be sentenced under precisely the sane
of fense | evel as Saacks, whose skul duggery directly affected the
federal bankruptcy system and thus sone seventy-five creditors, a
bankruptcy trustee, and a bankruptcy judge. In casting about to
see if the CGuidelines contain any provision that woul d distinguish
Saacks’ conduct fromour hypothetical sinple defrauder we, |ike the
district court before us, focus first and forenost on
8§ 2F1.1(b)(3)(B), which calls for a two-level increase for
violation of a judicial or admnistrative order or process.

Saacks insists that § 2F1. 1(b) (3) (B) cannot have been i nt ended
to add two levels to fraud’ s base offense level of six in every
sentenci ng of every person found guilty of bankruptcy fraud. Yet,
he urges, that would be the result of deem ng the standi ng orders
of the bankruptcy court an “order” and the bankruptcy system a
“process” for purposes of the subject subsection of the CGuidelines.
The principal thrust of Saacks’ argunment cones from his invoking
Application Note 5, which states:

Subsection (b)(3)(B) provides an adj ustment for viol ation

of any judicial or admnistrative order, injunction,

decree or process. |If it is established that an entity

the defendant controlled was a party to the prior

8



proceedi ng and the defendant had know edge of the prior
decree, this provision applies even if the defendant was
not a specifically named party in that prior case. For
exanple, a defendant whose business was previously
enjoined from selling a dangerous product, but who
nonet hel ess engaged in fraudul ent conduct to sell the
product, would be subject to this provision.?

Al t hough an Application Note is not entitled to the sane wei ght as
a Quideline, it is considered authoritative.® Saacks insists that
the plain |anguage of the Application Note makes clear that the
Sentencing Conmm ssion intended for this provision to apply in
limted circunstances only, 1i.e., when a particular order,
injunction, decree, or process existed previously and was
subsequent |y viol at ed.

Recogni zing that a majority of the circuits are of a different
per suasi on, Saacks attenpts to distinguish the cases that have held
t hat bankruptcy fraud warrants an i ncrease under 8 2F1.1(b) (3)(B)
Saacks describes as “tautological” the Eight Crcuit’s reasoning in

United States v. Lloyd, the first case to address the issue, which

concluded that even though the defendant “did not violate a
specific judicial order, injunction or decree . . . [he] did
violate a judicial process by fraudulently concealing assets from

bankruptcy court officers.”' In criticizing Lloyd, Saacks notes

8 US S G 8 2F1.1 App. Note 5 (enphasis added).

o United States v. Al exander, 100 F.3d 24, 26 (5th Gr.
1996), <cert. denied, 117 S CO. 1273 (1997) (“[Where the
comentary to a guideline section functions to interpret that
section or to explain howit is to be applied, a sentencing court
is bound to consider its inplications, wunless it is plainly
erroneous or inconsistent with the guidelines.”).

10 947 F.2d 339, 340 (8th Cr. 1991).
9



that the court cited neither Application Note 5 nor any other
authority for its position. Saacks also faults the Eleventh

Circuit’s decision in United States v. Bellew for the sane

reasons. ! And, Saacks |ikew se takes issue with the Seventh

Circuit’s mapjority opinion in United States v. Mchal ek. *?

Further castigating the |line of cases that apply the subject
enhancenent, Saacks insists that this constitutes doubl e-counti ng.
I n support of his contention, he urges us to adopt the reasoni ng of
the dissent in Mchal ek, which states:

The error of the nmajority is particularly clear in this
case, where the defendant’s only violation was the core
vi ol ati on — bankruptcy fraud — upon which his base
of fense was cal cul ated. The defendant did not violate a
bankruptcy “process” in addition to or while commtting
bankruptcy fraud. He did not do any act except the
comm ssi on of bankruptcy fraud to trigger application of
this enhancenent. The district court’s use of this
enhancenent derogated the very structure of the
Sent enci ng Cui del i nes whereby the core crine corresponds
to the base of fense | evel and t he enhancenents correspond
to the particular facts of the crine as it was commtted
by the defendant.®

1 35 F.3d 518, 521 (11th Cr. 1994) (per
curiam (concluding that the defendant had violated a “judicial
order” by disobeying the “mandate of the Bankruptcy Rules and
Oficial Forms that a debtor truthfully disclose assets and
l[iabilities”).

12 54 F.3d 325 (7th CGr. 1995) (concluding that the
enhancenent is applicable); see also United States v. Mhanmmad,
53 F.3d 1426 (7th Cr. 1995).

13 M chal ek, 54 F.3d at 336 (Ferguson, J., dissenting)
(citations omtted). Saacks contends that the Seventh Circuit
retreated fromthe mgjority viewin Mchal ek when it deci ded United
States v. Gunderson, 55 F.3d 1328 (7th G r. 1995), in which the
court | ooked to Application Note 5 and stated: “From|[the | anguage
of Application Note 5]. GQunderson concludes that it appears that
t he two-poi nt enhancenent at issue here is designed to apply when
a defendant has had a previous warning.’” W agree.” 1d. at 1333.
As Qunderson had been given such a previ ous warni ng, however, the

10



Consistent with his position that the Seventh G rcuit has
backed off fromthe position of the mgjority in Mchal ek, Saacks
argues that a growing mnority of the circuits —including the
First Circuit! and the Second Circuit! —have retreated fromthe
aut omati ¢ enhancenent and nowtake the position that, w thout nore,
8§ 2F1.1(b)(3)(B) does not automatically nmandate a two-I|evel
i ncrease in every bankruptcy fraud sentencing.

Not surprisingly, the governnent urges us to adopt the
majority view that bankruptcy fraud violates a judicial process,
thereby justifying the two-level increase. In addition to its

reliance on Ll oyd, Mchal ek, and Bellew, the governnent undergirds

its position with the recent Tenth Grcuit opinionin United States

v. Messner, which adopted the majority view by reasoning that:

Bankruptcy fraud under m nes t he whol e concept of all ow ng
a debtor to obtain protection fromcreditors, pay debts
in accord with the debtor’s ability, and thereby obtain
a fresh start. Wen a debtor frustrates those objectives
by concealing the very property which is to be utilized
to achi eve that purpose, the debtor works a fraud on the
entirety of the proceedings.®

Enbracing the Messner |ogic, the governnent posits that, as the
Bankruptcy Rules and Oficial Forns require a debtor to disclose

all assets and liabilities truthfully,!” Saacks viol ated a judici al

court determ ned that the increase was applicable. Id.

14 United States v. Shadduck, 112 F.3d 523 (1st Cir. 1997).

15 United States v. Carrozzella, 105 F.3d 796 (2d Cir
1997).

16 107 F. 3d 1448, 1457 (10th G r. 1997).

17 See, e.q., Bankruptcy Rules 9009 and 9011, 11 U.S.C A

11



order or process within the neaning of the subject Cuideline by
fraudul ently concealing assets and relevant information in the
bankrupt cy proceedi ngs.® Thus, argues the governnent, it was not
necessary for any particular prior order to issue from the
bankruptcy court and then be viol ated; the mandat ed st andi ng rul es,
policies and procedures are laid out for all filers and thus exist
prior to the filing of petitions.?®®

Disagreeing wth Saacks, the governnent insists that
increasing the offense |evel for those convicted of bankruptcy
fraud will not result in double-counting: As 8 2F1.1 is a broad
gui deline covering a variety of crinmes besides fraud, including
deceit and forgery, adjustnent of an offender’s sentence based on
the specific characteristic of his offense, such as the bankruptcy
el ement of bankruptcy fraud, is appropriate.? The governnent
further bolsters its position in support of the sentencing court’s
two-1 evel increase for Saacks by noting that, even if we were to
find that bankruptcy does not constitute a judicial process, it
must be an adninistrative process, to which 8 2F1.1(b)(3)(B)

applies with equal force.

18 See, e.qg., Bellew, 35 F.3d at 521.

19 See id.; see also United States v. Welch, 103 F. 3d 906,
907-08 (9th Cir. 1996).

20 See Mchalek, 54 F.3d at 331. This is the point at
which we, |ike the Mchal ek majority, diverge fromJudge Ferguson’s
dissent in that case. He insists that bankruptcy fraud is the
“core violation.” Even if this is true for the conviction, we
cannot see it that way for purposes of sentencing. Wthin the
Guidelines, the “core violation” is fraud, plain and sinple;

bankruptcy fraud is a speci alized, considerably nore egregi ous type
of fraud.

12



Onthis matter of first inpressioninthis circuit, the margin
of the majority of the other circuits is admttedly less than
overwhel mng. And Saacks is far fromfrivolous in urging that we
cast our lot with the significant mnority position which rejects
adding two |l evels to the base offense | evel for fraud every tine it
is used in the sentencing cal culus for bankruptcy fraud. Perhaps
hi s nost conpelling argunent is the triple reference in Application
Note 5 to “prior” proceedi ngs, decrees, and cases. W neverthel ess
remai n unconvi nced and therefore elect to join the majority which
recogni zes bankruptcy fraud as inplicating the violation of a
j udi ci al or adm ni strative order or process wthin the
contenplation of 8§ 2F1.1(b)(3)(B). W find sound the reasoni ng of
those circuits constituting the majority position, which enphasi zes
the fact that, even when the fraudul ent debtor takes the very first
act by filing his petition in bankruptcy, he is acting subsequently
to the previously adopted and promul gated standing orders and
standard forms, all of which conmand conplete and truthfu
di scl osure.

1]
CONCLUSI ON

| rrespective of the standard of review under whi ch we anal yze
Saacks’ challenges to the district court’s factual bases and | egal
application of the CGuidelines, we are convinced that no reversible
error infected that court’s determnation of the sentence it
i nposed on Saacks: The loss he intended to inflict on the creditors

of Jimmry C s exceeded $70,000; the intended victins were multipl e;

13



and his fraud on those creditors, the bankruptcy trustee, the
bankruptcy <court, and thus +the entire bankruptcy regine,
constituted a violation of judicial or admnistrative orders or
process. For the foregoing reasons, Saacks’ sentence is, in all
respects,

AFF| RMED.
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