IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30311

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
ROBERT CLAI BORNE,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

January 6, 1998
Bef ore JONES and SM TH, Circuit Judges, and SHAW " District Judge.
PER CURI AM

Robert C ai borne challenges his sentence, arguing that the
district court erred in treating the attenpted unauthorized entry
of an inhabited dwelling as a “crine of violence” for purposes of
the career offender provisions of the United States Sentencing

Qidelines. W affirm

District Judge of the Wstern District of Louisiana, sitting by
desi gnati on.



| .

Cl ai borne was indicted on six counts of bank robbery in
violation of 18 U.S. C. § 2113(a). He pleaded guilty to all counts.
At sentencing, the district court applied the Cuidelines' career
of fender provisions, U S. S. G 88 4B1.1, 4Bl. 2, based on O ai borne's
prior convictions for burglary of a residence and for attenpted
unaut hori zed entry of an inhabited dwelling. d aiborne objected on
grounds that the |atter offenseSSattenpted unauthorized entrySSwas
not a “crinme of violence” under U S.S.G 8§ 4Bl.2(a) and thus could
not support sentencing under the harsher provisions for career
of fenders. Although the governnent did not oppose the objection,
the district court overruled it and sentenced Cl aiborne to a term

of 188 nont hs.

1.

The sole issue on appeal is whether the district court erred
in characterizing Caiborne's prior conviction as a crine of
vi ol ence. The governnent joins Caiborne in arguing that the
district court msapplied the @Quidelines. W w il uphold a
sentence unless it was inposed in violation of the law, resulted
froman erroneous application of the Quidelines, or represents an
unr easonabl e departure fromthe authorized range. United States v.
Kirk, 111 F.3d 390, 393 (5th Gr. 1997). W review a district
court's interpretation of the Guidelines de novo, and its findings
of fact for clear error. United States v. Hawkins, 69 F.3d 11, 12
(5th Gir. 1995).



A
Def endants deened career offenders are subject to |onger
sentences under the Guidelines. To earn career offender status, a
def endant nust satisfy three requirenents: He nust have been at
| east eighteen years old at the tinme of the instant offense of
conviction; the instant of fense of conviction nust be a fel ony that
is either a crime of violence or a controlled substance offense;
and t he defendant nust have at |east two prior felony convictions
of either a crinme of violence or a controlled substance offense.
US S G 8§ 4B1.1. C ai borne does not dispute that he neets the
first two requirenents; his focus, and ours, is on the third.
The term “crinme of violence” is defined in US S G 8§
4Bl. 2(a):
(a) The term“crinme of violence” neans any of fense
under federal or state |aw, punishable by
i nprisonnment for a term exceeding one year,
t hat SS
(1) has as an elenent the use, attenpted
use, or threatened use of physica
force agai nst the person of another,
or
(2) is burglary of a dwelling, arson, or
extortion, involves use of expl osives, or
ot herwi se invol ves conduct that presents
a serious potential risk of physical
injury to another.
We agree with C ai borne that attenpted unaut horized entry cannot be
characterized as a crine of violence under subsection (a)(1l).
Cl ai borne violated LA Rev. STAT. 14:62.3 (the unauthorized entry
statute) and LA. Rev. STAT. 14:27 (the attenpt statute). The forner

provides in relevant part: “Unaut hori zed entry of an inhabited



dwelling is the intentional entry by a person wthout authorization
into any i nhabited dwel ling or other structure bel ongi ng to anot her
and used in whole or in part as a hone or place of abode by a
person.”2 Because force, or the attenpted or threatened use of
force, is not an elenent of the offense, attenpted unauthorized
entry cannot qualify as a crime of Vi ol ence under
subsection (a)(1). Nor is attenpted unauthorized entry one of the
enunerated crines listed in the first half of subsection (a)(2).

We di sagree, however, with C aiborne's reading of the second
half of that subsectionSSthe residual clauseSSwhich defines a
violent crinme as any offense that “otherw se i nvol ves conduct that
presents a serious potential risk of physical injury to another.”
For the reasons discussed below, we interpret this |anguage as
enconpassing the offense of attenpted unauthorized entry of a
dwel i ng. Accordingly, we hold that the district court did not
m sapply the CGuidelines when sentencing C ai borne.

Cl ai borne | aunches a double-barreled attack on this

2 The attenpt statute, LA Rev. STAT. 14:27, provides in relevant part:

A. Any person who, having a specific intent to conmt a crine
does or omts an act for the purpose of and tending directly toward
the acconplishing of his object is guilty of an attenpt to comnmt
the offense intended; and it shall be inmaterial whether, under the
ci rcunst ances, he woul d have actual ly acconplished his purpose.

B. Mere preparation to commit a crime shall not be sufficient
to constitute an attenpt; but lying in wait with a dangerous weapon
with the intent to conmit a crime, or searching for the intended
victimw th a dangerous weapon with the intent to conmt a crineg,
shall be sufficient to constitute an attenpt to commit the offense
i nt ended.

C. An attenpt is a separate but |esser grade of the intended
crine; and any person nmay be convicted of an attenpt to conmt a
crinme, although it appears on the trial that the crinme intended or
attenpted was actually perpetrated by such person in pursuance of
such attenpt.
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conclusion. First, he argues that his of fense cannot be cl assified
as violent under Taylor v. United States, 495 U S. 575 (1990).
There, the Court held that a conviction under a state burglary
statute may qualify as a violent felony if the statute contains
“the basic elenments of unlawful or unprivileged entry into, or
remaining in, a building or structure, with intent to commt a
crine.” |d. at 599 (enphasis added). d aiborne correctly observes
that the Louisiana unauthorized entry statute lacks a crimna
intent requirenent, but he downplays a crucial distinctionSSthe
Tayl or Court was construing a single word in 18 U S.C. 8§ 924(e),
not the provision at issue here: the residual clause of U S S G
8§ 4B1.2. The Court did not specify what statutory el enents nust be
present before a crinme may be classified as violent, but instead
answered a far narrower questionSSwhat types of offenses Congress
meant by the word “burglary” in the context of sentence enhancenent
under 8§ 924(e).

Even if we accept the governnent's argunent that cases
construing 8 924(e) may be applied in a Quidelines context,?® al
Taylor tells us is that wunauthorized entry is not burglary;

accordingly, d aiborne's sentence may not be uphel d on grounds t hat

3 A questionable proposition at best, given our remarks in United States
v. Querra, 962 F.2d 484 (5th Cir. 1992), where we construed “crime of violence”
for purposes of US S .G § 4B1.2. W noted that United States v. Martinez,
954 F. 2d 1050 (5th Cir. 1992), a case arising under 18 U.S.C. 8 924(e), “does not
control this case. It is true that the guidelines' definition of 'crine of
violence' is derived from the definition of 'violent felony' in § 924(e).
However, in adopting and anmending § 4Bl.2, the Sentencing Conmi ssion chose to
inplemrent a different standard than the one Congress enacted in § 924(e).
Ther ef ore, the neaning of 'crinme of violence' for purposes of the career offender
guideline is not the sane as what we interpreted '"violent felony' to include for
purposes of the Arned Career Criminal Act in Martinez.” GQuerra, 962 F.2d at 487
(footnote and internal citations omtted).
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he commtted “burglary.” Tayl or does not answer the question
whet her C ai borne's offense “otherw se involves conduct that
presents a serious potential risk of physical injury to another.”

We have upheld sentences on the basis of other crinmes not
enunerated in the CGuidelines, but that qualified as violent under
the residual clause. For exanple, in Kirk, we concluded that the
of fense of sexual indecency with a child involving sexual contact
qualified as a crine of violence under the residual clause.
Simlarly, in United States v. Hawkins, 69 F.3d 11, 13 (5th Cr.
1995), we relied on the residual clause in holding that felony
theft froma person was a crine of violence. Accepting Caiborne's
argunent that we nust confine ourselves to the statutory el enents
of the crinme would render the residual clause a nullity.

Cl ai borne next argues that his offense did not pose a risk of
physi cal injury because, unlike a burglar, an individual convicted
of unauthorized entry does not necessarily act wth crimnal
intent. W do not agree that a hone i nvader's nonfel oni ous m ndset
elimnates the risk of physical injury to his victins. As noted in
United States v. Guadardo, 40 F.3d 102, 104 (5th Cr. 1994), in
which we held that burglary of a habitation under the Texas Penal
Code is a crine of violence for purposes of 18 U S C 8§ 16,
“whenever a private residence is broken into, there is always a
substantial risk that force will be used” (enphasis in original).
See also United States v. Jackson, 22 F.3d 583, 584-85 (5th Cir
1994) (di stinguishing between burglaries of private residences and

burglaries of unoccupied buildings for purposes of U S S G



8§ 4B1.2). A honeowner's surprise confrontation with an intruder is
|aced with the potential for violence, regardless of whether the
intruder is a burglar or nerely an unauthorized entrant.*

Al t hough daiborne hinself eschews this argunent, the
gover nnment pounces on the distinction between a conviction for
unaut horized entry and a conviction for attenpted unauthorized
entry. It invokes United States v. Martinez, 954 F.2d 1050 (5th
Cr. 1992), as authority that attenpted entry poses no significant
ri sk of physical injury. In Martinez, we concluded that “the crine
of attenpted burglary sinply cannot be said to present the sort of
categorical danger of serious risk of injury to others that is
required to count an offense as a 'violent felony.'” ld. at
1054 n. 3. But the governnent ignores application note 1 of the
coommentary to U S.S.G § 4Bl1.2, which explicitly provides that
“‘crime of violence' and 'controll ed substance of fense' include the
of fenses of aiding and abetting, conspiring, and attenpting to
comit such offenses.”®

In Martinez, we had no need to confront this | anguage, because

the case arose not under the @idelines, but under 18 U. S.C

4 I'n determning whether a defendant conmitted a crime of violence for
purposes of U.S.S.G § 4B1.2, we may consi der his specific conduct that resulted
in conviction. Kirk, 111 F.3d at 395 n.8; Jackson, 22 F.3d at b585. The
underlying facts of O aiborne's conviction for attenpted unauthorized entry are
not set forth in the briefs, but the presentence report notes that he,
acconpani ed by two nen, attenpted to enter the inhabited dwelling of a woman
living in New Ol eans.

5> Commentary in the Guidelines Manual “is authoritative unless it violates
the Constitution or a federal statute, or is inconsistent with . . . that
guideline.” Stinson v. United States, 508 U S. 36, 38 (1993).
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8§ 924(e), which was silent as to the treatnent of attenpt.® |In
promul gating U.S.S. G 8 4B1. 2, the Sentenci ng Comm ssi on erased t he
very distinction the governnent urges us to recognize. For
purposes of the CQuidelines' career offender provisions, the
defendant's conviction for an attenpted crine is treated as though
he conpl eted the act.

AFFI RVED.

6 W observed that “if Congress had wi shed to include attenpted burglary
as an offense warranting sentence enhancenent, it easily could have done so.

. [I1]f Congress believed that the attenpt should be treated the sanme way as the
crine itself, it could have said so with virtually no effort. The Governnent,
however, presents no argunent fromthe | egislative history that the Congress even
consi dered including the crine of attenpted burgl arySSor any ot her attenptSSwhen
it was considering 8§ 924(e).” Martinez, 954 F.2d at 1053.
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