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UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
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CLARENCE YOUNGBLOCD, JR

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Louisiana
June 27, 1997

Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM

Cl arence Youngblood, Jr., federal prisoner # 04714-056,
pl eaded guilty to distributing cocaine base, in violation of 21
US C §841(a)(1) and 18 U.S.C. § 2, and carrying a firearmduring
and in relation to a drug-trafficking crinme, in violation of 18
US C 8 924(c). Youngblood did not appeal.

Approxi mately four years later, Youngblood noved to vacate,
set aside, or correct his sentence pursuant to 28 U S. C. § 2255,

alleging that his conviction under 8 924(c) should be reversed



based on Bailey v. United States, 116 S. . 501, 505-06 (1995).

The district court held that Bail ey was not applicabl e because
Youngbl ood had been convicted of carrying, not using, a firearm
during and inrelation to a drug-trafficking offense and that there
was anple evidence that Youngblood “carried” the firearm The
district court denied 8 2255 relief. Youngbl ood appeal ed and the

district court granted | eave to proceed on appeal in form pauperis

(I'FP). Youngbl ood did not nove for a certificate of appealability
(COA) in the district court, and the district court did not sua
sponte grant or deny a COA.  Youngbl ood now seeks a COA in this
Court.
DI SCUSSI ON:

In Muniz v. Johnson, F.3d __ , 1997 W. 265120 (5th Cr.

May 20, 1997, No. 96-50508) a 8 2254 case, this Court determ ned
that the district court nust rule on a notion for COA before a
petitioner can request one fromthis Court and the manner in which
the district court nust rule:

Prior to the enactnment of § 102 of the Antiterrorism
and Effective Death Penalty Act (“AEDPA’) of 1996, Pub.
L. No. 104-132, 110 Stat. 1214, 1217-18 (1996) (codified
at 28 U.S.C. 8§ 2253), a habeas petitioner had to receive
a CPC to appeal. See 28 U.S.C A § 2253 (West 1994).
Section 2253, as anended by the AEDPA, now requires the
petitioner toreceive a COA and this requirenent applies
to petitioners who did not receive a CPC prior to Apri
24, 1996, the effective date of the AEDPA. See Drinkard
v. Johnson, 97 F.3d 751, 755-56 (5th Cr. 1996), cert.
denied, 117 S. . 1114 (1997).

The standard for obtaining a COAis the sane as for
a CPC. Seeid. at 756. There is, nonethel ess, at | east
one significant difference: A COA, unlike a CPC, nust




“indicate which specific issue or issues satisfy the
showing required . . . .” 28 US. C § 2253(c)(3).1

Muni z, at 1. Muni z also interpreted Rule 22(b) of the Federa
Rul es of Appellate Procedure as providing that “[a] district court
must deny the COA before a petitioner can request one fromthis
court.” 1d. (enphasis added). Further, the court concl uded “that
when a district court issues a CPC or COA that does not specify the
i ssue or issues warranting review, as required by 28 US C 8§
2253(c)(3), the proper course of actionis to remand to allow the
district court to issue a proper COA, if oneis warranted.” |[|d. at
2 (footnote citation omtted).

Thi s case presents the question whether Miniz's interpretation
of § 2253 and Rul e 22(b) applies to § 2255 cases. We hold that it
does.

Rule 22 is entitled “Habeas Corpus and Section 2255
Proceedi ngs.” Rule 22(b) addresses a “Certificate of
Appeal ability” and provides:

I n a habeas cor pus proceedi ng i n whi ch the detention
conpl ained of arises out of process issued by a State
court, an appeal by the applicant for the wit my not
proceed unless a district or a circuit judge issues a
certificate of appealability pursuant to section 2253(c)
of title 28, United States Code. If an appeal is taken
by the applicant, the district judge who rendered the

] udgnment shal | ei t her issue a certificate of
appeal ability or state the reasons why such a certificate

L' Alimted exception applies where the petitioner presented
only one issue to the district court. |In such a case, we do not
require the technicality of specifying that |one issue. See Else
v. Johnson, 104 F.3d 82, 83 (5th Gr. 1997) (per curiam (on
reconsi deration) (footnote in original).
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shoul d not issue. The certificate or the statenent shal
be forwarded to the court of appeals with the notice of
appeal and the file of the proceedings in the district

court. |If the district judge has denied the certificate,
the applicant for the wit may then request issuance of
the certificate by a circuit judge. |f such a request is

addressed to the court of appeals, it shall be deened
addressed to the judges thereof and shall be considered
by a circuit judge or judges as the court deens
appropriate. |If no express request for a certificate is
filed, the notice of appeal shall be deened to constitute
a request addressed to the judges of the court of

appeal s. If an appeal is taken by a State or its
representative, a certificate of appealability is not
required.

(enphasis added). The follow ng cases denonstrate the questions

that have arisen in applying Rule 22(Db).

In Hunter v. United States, 101 F.3d 1565 (11th Cir. 1996) (en

banc) (a 8§ 2254 case), the court held, inter alia, that the

anmendnents to § 2253 and Rule 22(b) apply to pending § 2254 and

8§ 2255 cases in which the notice of appeal was filed after the
effective date of the AEDPA. 1d. at 1573. The Eleventh Circuit
noted the reference in Rule 22(b) to habeas corpus proceedi ngs
arising out of process issued by a state court and the absence of
| anguage, except in the title, concerning 8 2255 federal prisoner
proceedings. 1d. at 1575 n.8. The court went on to disagree with
the proposition that district courts lack the authority to issue
certificates of appealability in 8 2255 proceedi ngs, stating that
“there is no indication at all that Congress intended to
di stingui sh between 8 2254 and § 2255 proceedings relating to this
issue.” 1d. 1575-76 n. 8.



This Court, in United States v. & ozco, 103 F.3d 389 (5th Cir.

1996) (a 8§ 2255 case),? held that the anendnents to § 2253 and Rul e
22(b) apply to pending appeals in which the notice of appeal was
filed after the effective date of the AEDPA and that “a notice of
appeal constitutes a request for the certificate if the request is
not filed.” 1d. at 392.

In Lozada v. United States, 107 F.3d 1011, 1017 (2nd Cr.

1997) (enphasis added) (a 8 2255 case), the court concluded “that
an appel |l ant seeking to appeal fromthe denial of either a section
2254 or a section 2255 petition nust apply to a district court for
a COA.” The Second Circuit recognized that it was arguabl e that
anended Rul e 22(b) suggests that applicationto a district court is
not required “because the Rule states that "[i]f no request for a
certificate [of appealability] is filed, the notice of appeal shal

be deened to constitute a request addressed to the judges of the
court of appeals.’”” |d. at 1016-17. However, the court reasoned
that, “read in context, this | anguage i s properly understood not to
di spense with required district court consideration of a COA
request, but only to spell out the procedure applicable after a
district judge has denied such a request.” |d. at 1017. *“Rather

t han di spense with an application to a district court, the anended

2 O o0zco was decided before Else, in which the court held
“that district courts retain the authority to issue certificates
of appealability for 8 2254 petitions under the AEDPA.” El se,
104 F. 3d at 83 (footnote citation omtted).
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Rule sinply sets forth the sequence of applications--first to the
district court and then to the court of appeals.” 1d.

We concl ude that the reasoning of Muniz is equally applicable
in 8 2255 cases. Unlike Miniz, Youngblood did not file a request
for COAinthe district court. Although the district court granted
| eave to appeal IFP, a grant of IFP is not the equivalent of a
grant of a COA. The standard for issuance of COA "substanti al

showi ng of the denial of a constitutional right," has a higher
threshold than the | FP standard, that the appeal is not frivol ous.

See denents v. Wainwight, 648 F.2d 979, 981 (5th Gr. 1981)

(district court's grant of |IFP based on "good faith" is not the
equi val ent of a grant of a CPC). Under Miniz, jurisdiction is not
vested in this Court because the district court has not yet
consi dered whet her COA shoul d issue. Id. at 1-2. We therefore
remand the case to the district court for the |imted purpose of
consi dering whether COA should issue in accordance with Fed. R
App. P. 22(b) and 8§ 2253(c)(3).

REMANDED.



