IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-30423

In The Matter OF: CRYSTAL O L COVPANY,

Debt or .
LOUI SI ANA DEPARTMENT OF ENVI RONVENTAL
QUALI TY; CLI N CORPCRATI ON,
Appel | ant s,
vVer sus
CRYSTAL O L COVPANY,
Appel | ee.

Appeals fromthe United States District Court for the
Western District of Louisiana

Cct ober 20, 1998
Before POLI TZ, Chief Judge, REAVLEY, and JOLLY, Circuit Judges.

E. GRADY JOLLY, G rcuit Judge:

This bankruptcy appeal arises from a decision that the
environnental damage clains of the Louisiana Departnent of
Environnmental Quality (“LDEQ) against Crystal Q1 Conpany
(“Crystal”) were discharged by LDEQ s failure to bring its claim
prior to the bar date established in the bankruptcy proceeding.
For the reasons set forth below, we find no error on the part of

the district court.



I

From 1926 to 1965, Crystal Ol Refining Corporation
(“CORC’)owned a plot of Iand known as the “Shoreline site.” CORC
transferred a parcel of land, including the Shoreline site, to din
Mat hi eson Chem cal Corporation in 1965. At that point, CORC
transferred all land records associated with the Shoreline site.
In 1966, CORC nerged into Roberts Conpany. Roberts Conpany
personnel assunmed managenent responsibilities for the new conpany,
whi ch was renaned Crystal Q1 Conpany, the appellee in this case.

On February 25, 1986, LDEQ received a citizen conpl aint about
the Shoreline site. An enpl oyee working for the energency response
team of LDEQ i nvestigated the site. He discovered oil o00zing out
of the ground, tanks above ground with problens, and gathering
lines with problens. He also noticed a rusted sign bearing
“Crystal G| Conpany” at the edge of the site. The enpl oyee nade
an initial investigation and sent a report to the abandoned and
i nactive site division of LDEQ

What followed is what can only be described as a profoundly
probl ematical conversation for the parties concerned--LDEQ and
Crystal. In May 1986, Nathan C enents of the abandoned and
inactive site division of LDEQ nmade a phone call to Crystal and
spoke with Pat Eddings, the security/environnental conpliance
of ficer. Eddings subsequently sent a nmenorandum summari zi ng the

conversation to Caskey, Crystal’'s corporate secretary:



Records indicate that a Crystal Gl Conpany owned the
property in the 1930's and a M. C M Leonard (ph) was
president until 1937. He purchased the property as an
i ndi vidual and operated it as the Leonard Conpany until
t hey took bankruptcy. The property may have reverted
back to Crystal. Owmership, after that, is unknown. It
is now owed by the Mandeville or Manville Corporation.
M. Cenents request [sic] to knowif it was our “Crystal

Gl Conpany”. If so, did Crystal build or purchase the
original refinery. 1f so when? Wat was refined? Were
and to whomdid we sell it? Did we |later regain control

and operations?

You may want to use caution in releasing any information
as there could be environnental problens.

D. EXH. 90. Eddi ngs received a response from Caskey, who concl uded
that, based on a search of in-house records, Crystal had not owned
the | and. Eddi ngs did not respond to Cenents until Cenents
initiated further contact.

When Cl enents called again, Eddings agreed to send a letter
responding to Cl enents questions. On COctober 22, 1986, after
another round of deliberation wth Caskey, Eddings sent the
followng letter, which is Crystal’s final and only witten
response to LDEQ s inquiry:

At the request of M. Nathan C enents a research was
made of avail able records now in possession of Crystal

Ol Conpany relative to Shoreline Refinery that operated
at one tine in North Louisiana, Caddo Pari sh.



Pl ease be advised that no information was found
indicating this conpany ever owned or operated such a
facility.

Trial EXH D 92.

It is worth reflecting for a nonent on the nature of the
communi cation between LDEQ and Crystal. From the information
available, it is apparent that LDEQ knew that there was a
significant environnmental problemthat couldresult inliability to
previous owners of the | and. LDEQ al so knew, from performng a
title search, that the | and had been owned by CORC. Finally, LDEQ
suspected that Crystal was CORC s successor corporation. However,
because nmultiple Crystal Ol conpanies existed, it could not be
certain. For whatever reason, Cenents did not inform Eddi ngs of
the environnental problem | nstead, C enents asked a series of
questions designed to elicit the one m ssing piece of information
Cl ements needed, that Crystal was the successor corporation.

Eddi ngs, on the other hand, we can assune to be well aware
that his conpany was in fact the successor to CORC. As Eddings’s
menor andum to Caskey makes clear, he was also aware that a call
fromLDEQ rai sed the possibility that Crystal could be Iiable for
envi ronnent al problens on the | and. What Eddi ngs did not know was
whet her Crystal actually was the conpany that owned the Shoreline
site. Thus, in his own guarded manner, Eddings ultimately
responded to the query by answering that, after a search of

avai |l abl e records, he had no information to indicate that Crystal



owned the Shoreline site. At the end of this round of
comuni cation, neither party had obtained any useful information.
Eddi ngs did not have any sense of the what, if any, liability
Crystal could be subject to if it owned the Shoreline site.
Clements, on the other hand, still had not obtained the crucial
piece of information he was seeking--whether Crystal was the
successor conpany to CORC.

Crystal incorrectly concluded that it did not own the site
because the rel evant docunents were in off-site storage and were
not searched. On appeal, the appellants, LDEQ and Ain (“LDEQ et
al.”), do not contend that Crystal acted in bad faith in respondi ng
to Cenents’s query. | ndeed, given the clear potential for an
adversarial relationship between the parties, Crystal’s reply to
this opening salvo is a diligent response to LDEQ s query. There
was no effort to follow up by LDEQ |Indeed, Crystal did not hear
fromLDEQ again on this matter for over nine years. |n January of
1996, however, Crystal received a letter informng it that it was
a potentially responsible party for renediation of the Shoreline
site.

But other events had occurred in the nine-year interim On
Cctober 1, 1986, Crystal had filed for Chapter 11 relief in the
United States Bankruptcy Court for the Wstern District of

Loui si ana. The bankruptcy court set the clains bar date for



Cctober 31, 1986. Crystal published a notice of its bankruptcy in

the national edition of The Wall Street Journal and mail ed notice

of the clains bar date to hundreds of known creditors, including
the Loui siana State Departnent of Conservation, a sister agency of
LDEQ On Decenber 31, 1986, the bankruptcy court entered an order
confirmng Crystal’s reorganization plan.

Crystal did not list LDEQ as a creditor on its bankruptcy
schedul es or send LDEQ notice of the clains bar date. It is
di sputed whether Crystal’s environnental conpliance departnent
informed LDEQ of ficials of its bankruptcy during di scussi ons about
owner shi p.

Envi ronnmental response activities at the Shoreline site were
transferred to the United States Environnental Protection Agency
(the “EPA’) in early 1988. The site was then transferred back to
LDEQ i n Novenber 1990. Because the EPA had secured the site and
LDEQ s resources were limted, LDEQ deferred action on the site
until 1996. At that time, an inspection of the Shoreline site
reveal ed the foll ow ng

The site is an approxi mate 50 acre tract whi ch housed an

abandoned oil refinery and which now appears as a

wast e/ sl udge field, portions of which have been

characterized as a hazardous substance due to
corrosivity . . . . The property consists of acres of
contam nated soil wth evidence that groundwater 1is
contam nated. The site also contains piles of refinery
sl udge placed in an unlined surface inpoundnent at the

site. The sludge is refinery unit sludge which is common
to refineries such as the one Crystal allowed to be



operated on its property and is a recogni zed waste in the
process of petrol eum production refining.

R 799-800.

On April 19, 1996, Crystal filed a notion to reopen its
bankruptcy case, seeking to enforce the confirmation order agai nst
LDEQ by asserting that any clains of LDEQ had been discharged.
Adin Corporation (“din”) intervened in support of LDEQ because it
was also listed as a potentially responsible party for the
Shoreline site and wanted to preserve any contribution clains
agai nst Crystal. After a two-day hearing, the bankruptcy court
held that the <clains arose before confirmation and were
di schargeabl e, denying LDEQ s request to file late clains. On
February 28, 1997, the United States District Court consolidated
LDEQ s appeal and Ain’ s appeal into one proceeding. The district
court affirnmed the bankruptcy court. LDEQ and din tinely
appeal ed. The EPA and the Loui siana Departnent of Transportation
and Devel opnment filed amcus curiae briefs on behalf of LDEQ
rai sing substantially the sane argunents as LDEQ and din.

I

On appeal, LDEQ et al., raise three issues. First, they
argue that the bankruptcy and district courts erred in concl uding
that a pre-petition bankruptcy clai mexisted. The bankruptcy court
held that the liability for the Shoreline site constituted a

“clainf within the neaning of the Bankruptcy Code. 11 U S . C



8§ 101(5). Using the “fair contenplation” test set forth in In re

National Gypsum Co., 139 B.R 397 (N.D. Tex. 1992) (Sanders, J.),

t he court concluded that LDEQ s cl ai marose before confirmati on of
the plan because LDEQ knew at the tine of the bankruptcy filing
that Crystal was a forner owner of the contam nated site, nmaking
the claim di schargeabl e. LDEQ et al., contend that the courts
m sapplied this test, and no “claini existed at the tinme of
bankr upt cy.

Second, LDEQ et al., argue that the bankruptcy and district
courts erred in holding that LDEQ was given adequate notice. The
bankruptcy court found that LDEQ was not a known claimant and
thus, received adequate constructive notice of the bankruptcy.
LDEQ et al., contend that this finding was error because LDEQ was
a known cl ai mant and due process dictates that actual notice was
required.

The third and final argunment nmade by LDEQ et al., is that the
bankruptcy and district courts erred in holding that the nine-year
delay in filing a claimdid not qualify as “excusable neglect.”
LDEQ et al. argue that, by considering the requisite factors of
prejudice to the debtor, the circunstances of this case anmount to

excusabl e neglect, entitling LDEQto file a late claim



1]

The first question we address is whether LDEQ s envi ronnent al
liability claimagainst Crystal arose prior to the confirmation of
Crystal’s reorgani zation plan for bankruptcy purposes. We have
consi dered the various standards that have been suggested for the
anal ysis of this question, and are persuaded that the anal ysis set

forth in the Seventh Circuit’'’s decision in In re Chicago,

M | waukee, St. Paul & Pac. R R Co., 974 F.2d 775 (7th Gr. 1992)

(“Chicago 1"), 1is correct. That case discusses nobst of the
rel evant cases in this highly specialized area of the law, ! and

synthesi zes themto a rational and coherent rule. Under the test

ultimately enployed by the court in Chicago |, a regulatory
environnental claimw |l be held to arise when “a potenti al

claimant can tie the bankruptcy debtor to a known release of a
hazardous substance.” 974 F.2d at 786. |In this case, then, the
gquestion is whether, at the tinme of bankruptcy, LDEQ could have

ascertained through the exercise of reasonable diligence that it

!Note that the Fifth Crcuit has never issued an opinion in
this precise area, and, at |least as to the issues in this case, has
not adopted either the sonewhat elaborate rule of In re National
Gypsum 139 B.R 397 (N.D. Tex. 1992), nor the blunt standard of In
re Chateaugay Corp., 944 F.2d 997 (2d Gr. 1991). Although this
conclusionis contrary to the intinmations of sone of the briefs and
the determ nation of the bankruptcy court, it is well supported by
a close reading of Judge King’s opinion in Lenelle v. Universa
Mg. Co., 18 F.3d 1268 (5th Cir. 1994), the source of the purported
adopt i on. That case did not involve environnental regulatory
clains at all, and only |ooked to National Gypsum and Chat eaugay
for first principles.




had a claim against Crystal for a hazardous release at the
Shoreline site.

We agree with the bankruptcy court that LDEQ becane aware of
the hazardous release in question before the close of Crystal’s
bankruptcy case. LDEQ et al., present tw argunents to the
contrary. First, they contend that LDEQ did not have actua
know edge of a hazardous substance. Second, they contend that,
even if LDEQ had known of such a substance, LDEQ could not have
tied Crystal to its release. W shall address each argunent in
turn.

LDEQ et al., contend that although LDEQ had found oil o0o0zing
out of the ground at the Shoreline site, they had not found a
hazar dous substance, as that termis defined in state and federal
definitions of the word. 42 U S.C. 8§ 9601(14); LSA-R S
30:2272(4) (c) (Supp. 1996) fornmerly LSA-R S. 20:1149.42(4)(c) ( Supp.
1976 to 1986). However, although state and federal definitions
exclude “crude oil” fromthe definitions of hazardous substances,
they do not exclude waste oil. As the description of the
environnental problens with the Shoreline site, supra Part |, makes
clear, it is waste oil that nakes up the corrosive sludge that
qualifies as a hazardous substance at issue here. The bankruptcy
court found, as a matter of fact, that LDEQ s i nvesti gat or observed

waste oil rather than crude oil at the site. This finding is not

10



clearly erroneous. Because LDEQ knew about a hazardous substance
that constituted an environmental violation, we hold that it was
enough to put them on notice of the claim under the broad
definition of that term applicable in bankruptcy |aw.

The second argunent LDEQ et al., nmake is that they could not
have known Crystal was the successor to CORC given Crystal’s deni al
that it owned the property. Thus, LDEQ could not tie Crystal to
the rel ease of the hazardous substance. Although the evidence on
this point was m xed, and included the troubling fact that Crystal
provided LDEQw th inaccurate information, it is difficult to find
the court’s decision to have been clearly in error. The bankruptcy
court concluded that LDEQ had searched the conveyance records for
Caddo Parish and obtained information tying Crystal to the
property. R at 955-6. Al t hough LDEQ had not ascertained for
certain that Crystal was the successor conpany, it clearly was in
the process of investigating Crystal. |If Crystal’s response had
included a factual msrepresentation that msled LDEQ into
believing Crystal was not CORC s successor, then there m ght be a
basis for concluding that LDEQ believed it could not tie Crystal to
the rel ease of the hazardous substance. Crystal, however, nade no
such m srepresentation. Instead, it provided LDEQ with no
conclusive information at all. The Louisiana Secretary of State

assures that nergers and nane changes |i ke that which occurred here

11



are matters of public record that can be easily ascertained in a
docunent search, so the old nane should have been enough to put
LDEQ on the right trail that would have led to Crystal. W
therefore find no error in the bankruptcy court’s holding that
LDEQ s claimwas pre-petition.
|V

The next question we nust answer is whether Crystal provided

LDEQ with adequate notice of its bankruptcy by publishing it in

The WAll Street Journal.? Under the Supreme Court’s | ongstanding

jurisprudence, the debtor nust provi de actual notice--not notice by
publication--to all “known creditors” in order to achieve alegally

effective discharge of their clains. Gty of New York v. New York,

NH & HR Co., 344 U S 293, 296 (1953). As the Suprene Court

has further explained, however, ®“known creditors” include both
those claimants actually known to the debtor, as well as those
whose identities are “reasonably ascertainable.” Tul sa

Prof essional Collection Serv., Inc. v. Pope, 485 U S. 478, 490

(1988). A creditor is “reasonably ascertainable” if it can be

di scovered through “reasonably diligent efforts.” Mennonite Bd. of

2There is al so a subsidiary question of whether Crystal m ght
have given LDEQ actual notice in the first place. LDEQ concedes
that Crystal did give actual notice to the Louisiana Departnent of
Conservation, and, in In re Jensen, 955 F.2d 925 (9th Cr. 1993),
notice to a “sister agency” was held to be sufficient in the
envi ronnental regulatory context. As we conclude that actual
notice is not necessary in this case, we need not address this
i ssue.

12



M ssions v. Adans, 462 U S. 791, 798 n.4 (1983). In a sonmewhat

simlar case, the Third Crcuit held that such efforts need
generally include only a careful search of the debtor’s own
records, and that environmental claimnts whose clains are not

di scoverable therein or otherwise apparent are not “known

creditors” for bankruptcy purposes. Chenetron Corp. v. Jones, 72
F.3d 341, 346-48 (3d G r. 1995). In reaching this holding, the
Chenetron court stressed that claimants nust be reasonably
ascertai nabl e, not reasonably foreseeable. 1d. at 348. As we read
these cases, in order for a claimto be reasonably ascertai nabl e,
the debtor nust have in his possession, at the very |east, sone
specific information that reasonably suggests both the claimfor
whi ch the debtor may be |iable and the entity to whom he woul d be
I'iable.

LDEQ et al., make three argunents chal | engi ng t he bankruptcy
court’s finding on this issue: (1) Crystal was involved in the oi
busi ness throughout the state and had dealt previously wth
envi ronnent al agenci es and t hus shoul d have contenpl ated a cl ai mby
LDEQ (2) Crystal intentionally avoided listing LDEQ as a creditor
and providing notice; and (3) Because LDEQ had contacted Crystal
about the Shoreline site, LDEQ was a “reasonably ascertai nable”

creditor, and thus a known creditor, entitled to actual notice.

13



The first two argunents can be dispensed of easily. Wth
respect to the first argunent, based on the standard we articul ate
above, there can be no basis for concluding that a debtor is
requi red to send notices to any governnment agency that possibly may
have a claim against it. The second argunent, that Crystal
intentionally avoided listing the LDEQ as a creditor despite an
out st andi ng anount of $135.36 owed to the Air Quality Division of
LDEQ was adequately addressed by the bankruptcy court. W find no
error.

The last argunent advanced by LDEQ et al., that because
Crystal received a phone call from LDEQ it had information that
should have led it to conclude that LDEQ had a claim is a closer
issue. It is undisputed that LDEQ contacted Crystal, identified
itself, and asked about the site in question. Crystal |ooked into
the records it had on hand, and erroneously (but in good faith as
far as this record or the contentions of the parties indicate)
concluded that it had had no relationship with that property. The
bankruptcy court held that this inquiry was reasonably diligent,
because the only records that would have reveal ed the connection
were ancient ones in |ong-term storage.

As LDEQ did not give Crystal any other reason to think that
there mght be a claimagainst it, the bankruptcy court reasoned

t hat LDEQ was not a reasonably ascertai nable creditor. It has been

14



argued in the briefs, however, that LDEQ infornmed Crystal during
its inquiries that the prior record title holder to the site was
CORC. Because we nust assune that a conpany has know edge of the
conpanies for which it is a successor conpany, if LDEQ did provide
this information, Crystal would have been on notice that whatever
probl ens there were at the site, they would eventually be brought
to Crystal’s door.

The bankruptcy court also concluded that, regardless of
Crystal’s knowl edge of its link tothe site, LDEQ s inquiry did not
put it on notice that there were any environnental problens there
inthe first place. That finding alsois opentointerpretationin
the |ight of Eddings’s nenorandum concerning LDEQ s inquiry that
warned to “use caution in releasing any information as there could
be environnmental problens.” Thus, it appears arguable that LDEQ
m ght well have been a readily ascertai nable creditor deserving
actual notice.

Al t hough the evidence could go either way, thisis entirely an
i ssue of fact, and our standard of reviewis therefore one of clear
error. W hold that there is no basis in either the testinony or
the witten docunents describing Cenents’s contact with Eddings to
lead us to conclude that the bankruptcy court’s findings are
clearly erroneous. The bankruptcy court considered the internal
menor anda witten by Eddi ngs and Caskey along with the testinony of

Eddi ngs on this issue. That testinony is clearly consistent with

15



t he bankruptcy court’s finding that Eddi ngs was never given enough
information by Cenents to believe that Crystal could be |iable for
aclaim LDEQdid not present any witten or testinonial evidence
that m ght have shed sone other |ight on the conversati on between
Cl ements and Eddi ngs. Thus, whil e reasonabl e m nds could differ on
this issue, we nust conclude, based on the bankruptcy court’s
findi ngs, that LDEQ was not a reasonably ascertai nabl e cl ai mant and
therefore only entitled to public notice. In sum the record
supports the bankruptcy court’s finding that the information in the
possession of Crystal, that is the witten nenoranda and
correspondence related to LDEQ s contact wwth Crystal and Crystal’s
officers’ recollections of that contact, did not suggest that there
was a hazardous waste claimfor which Crystal would be liable to
LDEQ
\Y

The final 1issue we nust address is whether LDEQ should
nonet hel ess be allowed to file a late claim on the basis of
excusable neglect. W can see no nerit to this argunent. Under

Pi oneer | nvestnent Services Co. v. Brunswi ck Associates L.P., 507

U S. 380 (1993), the court nust consider prejudice to the debtor,
length of the delay, and reason for the delay in determning
whet her the claimnt’s neglect was excusable. In this case, the
bankruptcy court correctly determned that: (1) the prejudice to

the debtor would be high, (2) the length of the delay (nine years)

16



was quite long, and (3) the reason for the delay (LDEQ s |ack of

funds) was unconvincing. In the light of these findings, we cannot

say that LDEQ should be allowed to file a nine-year late claim
W

In summary, we hold that LDEQ s environnmental liability claim
agai nst Crystal arose pre-petition for bankruptcy purposes because
LDEQ had enough information through which it could have tied
Crystal to a known rel ease of a hazardous substance at the point
that they found the “Crystal QG I” signs on the property. Despite
its phone call to Crystal, LDEQ was not a reasonably ascertainabl e
creditor for bankruptcy purposes, and the notice by publication
that it received was therefore sufficient to subject its claimto
di scharge in bankruptcy. Finally, LDEQ s decade-long delay in
bringing its claimwas not excusabl e negl ect.

In closing, we should note that this case presented conpl ex
issues resolved only by relying on the factual determ nations
reached by the bankruptcy court. W recognize that the bankruptcy
court was confronted wth factual disputes presenting close calls
and that reasonable mnds may differ over their outcone. I n
bankruptcy cases, however, we owe substantial deference to the
bankruptcy court’s findings of fact. Here, the factual findings
are not clearly erroneous and, given those findings, it is clear
that the bankruptcy court did not err in reaching the concl usions

that it reached.
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I n accordance with the above-stated reasons, the judgnent of
the district court is therefore

AFFI RMED
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