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BENAVI DES, Circuit Judge:

Troy A Lawence appeals the district court’s denial of his
petition for a wit of habeas corpus and his notion for
reconsi deration of that denial. W affirm

Pursuant to 28 U S.C. § 2255, Lawence noved the district
court to vacate his conviction and sentence under 18 U S. C
8§ 924(c) (1) for using and carrying a firearmduring and in relation
to a drug trafficking crine. Law ence’ s co-defendant at trial
Sylvester Tolliver, filed essentially the sanme notion several
months earlier. The governnent did not oppose Tolliver’s notion,
and the court granted it, vacating Tolliver’s conviction and the

correspondi ng sentence. Law ence argues that the governnent’s



opposition to and the district court’s denial of his notion
violates his right to equal protection under the Fifth Amendnent
and that the disparate treatnent is fundanentally unfair. e
di sagree because we view the governnent’s decision whether to
oppose a notion to vacate as a matter within its discretion and
because Lawence has suggested no inpermssible ground for the
governnent’s opposition to and the district court’s denial of his
not i on.
I

Lawence and Tolliver came to the attention of authorities
when a | aw enforcenent officer clocked their two vehicles traveling
one behi nd the other at seventy-one mles per hour inafifty-five-
m | e- per - hour zone. During the course of the ensuing stop, the
of fi cer asked Lawrence if he had any weapons in his car. Law ence
told the officer that he had a pistol on the front seat, and the
officer then |ocated the | oaded weapon in the vehicle. Tolliver
carried a firearm in his car, which also contained thirty-one
kil ogram si zed bricks of cocaine hidden in a secret conpartnment of
t he vehicle.

On January 24, 1992, a jury convicted Lawence and Tol li ver of
conspiracy to possess with intent to distribute fifty grans of
cocaine in violation of 21 U.S. C. 88 846 and 841(a)(1), (b)(1)(A);
of possession, aided and abetted by each other, with intent to
distribute approximately fifty grans of cocaine in violation of 21
US C 8§ 841(a)(1), (b)(1)(A and 18 U.S.C. 8§ 2; and of using and

carrying a firearmduring and in relation to a drug trafficking



crime in violation of 18 U S.C. 8§ 924(c)(1). For the conspiracy
and possession offenses, both Lawence and Tolliver received
concurrent sentences of inprisonnment for 216 nonths. They al so
recei ved consecutive sixty-nonth terns of inprisonnent for the
8§ 924(c)(1) count. In an unpublished opinion, this Court upheld
the convictions. See United States v. Tolliver, No. 93-4438 (5th
Cr. Mar. 18, 1994).

Thereafter, in Bailey v. United States, 516 U S. 137, 150, 116
S.C. 501, 509 (1995), the Suprene Court held that the “use” prong
of 8 924(c)(1) “denotes active enploynment.” Bailey thereby
invalidated the type of instruction--allowng for a passive
conception of “use”--given during the trial of Lawence and
Tol i ver.

On May 20, 1996, Tolliver filed a notion to dism ss the count
charged under 8 924(c) (1), which the district court construed as a
notion pursuant to 28 U. S. C. § 2255. The governnent did not oppose
Tolliver’s nmotion and conceded that his conviction under
8 924(c)(1) should be vacated. In taking this position, the
governnent relied on Bailey and on United States v. Fike, 82 F.3d
1315, 1328 (5th Gr. 1996), overruled by United States v. Brown,
161 F.3d 256 (5th Cr. 1998) (en banc), which reversed a
8§ 924(c)(1) conviction that involved a pre-Bailey passive “use”

instruction.!? On July 8, 1996, the district court vacated

The Fike panel found the evidence in that case to be
sufficient to support a “carry” conviction, but not a “use”
conviction. Concerned that the jury m ght have based its verdict
on the pre-Bailey *“use” prong of the instructions, the panel
remanded for retrial on the “carry” theory. See Fike, 82 F.3d at
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Tolliver’s 8 924(c) (1) conviction and the correspondi ng si xty-nonth
sent ence.

On Novenber 26, 1996, Lawence, wth the assistance of
counsel, filed a 8§ 2255 notion to vacate his sentence, arguing that
t he governnment had not denonstrated “use” of a firearmas required
under 8 924(c) (1) according to Bailey. The governnent opposed this
not i on. I n opposing Lawence’'s 8 2255 notion, the governnent
relied on Fifth Crcuit cases interpreting 8 924(c)(1)’s “carry”
prong where the firearm was found in a vehicle driven by the
def endant and argued that the evidence denonstrated that Law ence
had carried a firearmduring and in relation to a drug trafficking
crinme. The governnent acknow edged that Fi ke, 82 F. 3d at 1328, had
reversed a 8 924(c)(1) conviction despite evidence show ng
“carrying,” but the governnent attenpted to distinguish Fike by
relying on other circuits’ case |law. The governnent focused on
cases in which various courts had upheld § 924(c) (1) convictions,
despite erroneous “use” instructions, because the convictions were
clearly based only on the “carry” prong of 8 924(c)(1). According
to the governnent, these cases offered a way to distinguish Fike
and to preserve Lawence’s conviction. On February 12, 1997, the
district court denied Lawence’s notion. The court noted that the
i ndi ctment charged that Lawence “used and carried” a firearmin
violation of 8 924(c)(1l). Because the conjunctive nature of the
charge neant that the governnent could succeed if it proved either

“use” or “carrying,” the jury received an instructionthat it could
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find Lawence guilty if he “know ngly used or carried” a firearm
The district court observed that there was no evidence of nere

possessi on such that the jury m ght have found the type of passive

use” rejected by Bailey. Because the record was clear that the
jury could only have found that Lawence had “carried” the firearm
the court concluded that the inproper “use” instruction did not
require it to vacate the 8 924(c)(1) conviction.

Lawence then filed a notion to reconsider, arguing that the
Equal Protection C ause and fundanental fairness required that his
nmotion be treated the same as the notion brought by his co-
def endant . Lawence also argued that the federal Sentencing
Guidelines required that he and Tolliver be sentenced simlarly.
According to Lawence, the grant of Tolliver’s notion and the
denial of Lawence s notion were inconsistent, resulting in “an
absurdity.” The district court granted the notion to reconsider
and addressed Law ence’s argunents but denied the notion to vacate,
concluding that Lawence | acked | egal support for his claimthat
the disparate treatnment violated equal protection principles.
According to the district court, there was sufficient evidence to
support a “carry” conviction for both defendants and the fact that
Tol liver’s notion was unopposed “was a fortuitous turn of events
for Tolliver” but did not require the court to reach the sane
conclusion wth respect to Lawence’s notion. Lawence filed a
tinely notice of appeal, and this Court granted a certificate of
appeal ability.

Soon after we heard argunents in this case, our Court, sitting



en banc, decided United States v. Brown, 161 F.3d 256, 259 (5th
Cr. 1998) (en banc), which held that an i nproper “use” instruction
is harmess if, in concluding that the defendant “used” a firearm

according to a pre-Bailey “use” instruction, the jury necessarily
found that he “carried” the firearm Under Brown, we would affirm
the district court’s initial denial of Lawence' s § 2255 noti on, as

the recordinthis case reveals that “the jury’s findi ng of passive

use’ ampunted to a finding of ‘carrying.’” I|d.
On  appeal, however, Lawence does not challenge the
substantive basis of the district court’s denial of his notion to
vacat e. | nstead, Lawrence argues, as he did in his notion for
reconsi deration, that the disparate treatnent of his § 2255 noti on,
in relation to the sane notion by his co-defendant, violates his
right to equal protection. |In support of his argunent, Law ence
relies on the Fifth Anmendnent’s equal protection conponent, the
Uni ted States Sentencing Cuidelines, the doctrine of the | aw of the
case, and notions of “fundanental fairness.” The gover nnent
counters that the constitutional guarantee of equal protection does
not require that simlarly situated defendants be treated in the
sane way, as long as their sentences fall within the Sentencing
Qui del i nes.
|1

In our crimnal justice system the decision whether to
prosecute an individual is vested with the governnent. See Wayte
v. United States, 470 U. S. 598, 607, 105 S. Ct. 1524, 1530 (1985);
United States v. Sparks, 2 F.3d 564, 580 (5th Gr. 1993). That



decision ®“is within the United States Attorney’s substanti al
discretion and is generally not subject to judicial review absent
a showng of actual vindictiveness or an equal protection
violation.” United States v. Ballard, 779 F.2d 287, 295 (5th Cr

1986) (footnotes omtted). The broad discretion afforded a
prosecutor “rests largely on the recognition that the decision to
prosecute is particularly ill-suited to judicial review.” Wyte,
470 U.S. at 607, 105 S. C. at 1530; see United States v.
Arnmstrong, 517 U. S. 456, 465, 116 S. C. 1480, 1486 (1996). As a
general rule, then, substantial deference is accorded decisions
requiring the exercise of prosecutorial discretion. W viewthe

deci si on whet her to oppose a 8 2255 notion as intrinsically rel ated



to the decision whether to prosecute in the first instance or to a
decision regarding the level of punishnment to be sought in a
prosecution. Because the governnent’s response to a 8 2255 notion
is the product of its exercise of prosecutorial discretion, it
ought to be afforded the sanme deference as other enforcenent
deci si ons.

In keeping wwth the need to avoid judicial second-guessing of
prosecutorial decisions, we have never held that simlarly situated
def endants nust be treated identically. W allow the governnent
di scretion to deci de which individuals to prosecute, which of fenses
to charge, and what neasure of punishnment to seek. Cf. United
States v. Batchelder, 442 U. S. 114, 124, 99 S. C. 2198, 2204
(1979) (“Whether to prosecute and what charge to file or bring
before a grand jury are decisions that generally rest in the
prosecutor’s discretion.”). Specifically, the Suprenme Court has
sanctioned prosecutors’ decisions to seek the inposition of
di sparate sentences anong i ndividuals commtting simlar offenses.
See, e.g., Wllianms v. Illinois, 399 U S. 235, 243, 90 S. C. 2018,
2023 (1970) (“The Constitution permts qualitative differences in
meti ng out punishnment and there is no requirenent that two persons
convicted of the sane offense receive identical sentences.”). In
United States v. LaBonte, 520 U. S. 751, 117 S. . 1673 (1997), the
Court addressed the argunent that a challenged statutory
interpretation resulted in a sentencing guideline that allowed
“unwarranted disparity” in sentences. The potential for disparate

sentences arose from the governnent’s discretionary power to



provi de notice that it woul d seek enhanced penalti es based on prior
convi cti ons. In response to the criticism of the challenged
interpretation, the Court explained:

| nsofar as prosecutors, as a practical mtter, my be
able to determ ne whether a particul ar defendant wi |l be
subject to the enhanced statutory maxi num any such
discretion would be simlar to the discretion a
prosecutor exercises when he decides what, if any,
charges to bring against a crimnal suspect. Such
discretionis anintegral feature of the crimnal justice
system and is appropriate, so long as it is not based
upon i nproper factors. Any disparity in the maximm
statutory penalties between defendants who do and those
who do not receive notice is a foreseeable--but hardly
I npr oper - - consequence of t he statutory notice
requi renent.

ld. at 762, 117 S. . at 1679 (citations omtted).

This Court has simlarly rejected equal protection challenges
arising from di sparate sentences inposed on co-defendants. I n
Russell v. Collins, 998 F.2d 1287 (5th Cr. 1993), for exanple, we
addressed the claim that the disparity between the appellant’s
deat h sentence and the sixty-year sentence of his acconplice, who
pl eaded guilty, violated the Equal Protection Clause. Inrejecting
this argunent, we noted:

It is well established that a prosecutor has discretion

to enter into plea bargains with sone defendants and not

wth others. Absent a show ng of vindictiveness or use

of an arbitrary standard . . . the prosecutor’s decision

is not subject to constitutional scrutiny.

ld. at 1294 (footnote omtted); see also United States v. @arci a,
693 F.2d 412, 417 (5th Gr. 1982) (“A district judge enjoys broad
di scretion in inposing sentence; the sentence of a codefendant need

not be considered.”). In United States v. Ryan, 874 F.2d 1052 (5th

Cir. 1989), we dealt with a claimthat the district court’s order



of restitution, inposed on the appellant but not on a nunber of
ot her co-defendants, constituted an equal protection violation. W
noted that the restitution ordered was | ess than the anount due to
the governnent and was withinthe limts set by the statute dealing
wWth restitution. W upheld the restitution order, reasoning:
District courts are accorded broad di scretionin ordering
restitution. Generally, “once it is determned that a
sentence is wthin the |limtations set forth in the
statute under which it is inposed, appellate reviewis at
an end.”. . . The sinple fact that |ike punishnent was
not inposed on other defendants does not offend the
constitution. The court has conplete discretion to
consider the relative degrees of responsibility of co-
defendants in inposing restitution obligations but this
is not a necessary factor either as a constitutional or
statutory requirenent.
|d. at 1054-55 (citations omtted); see also United States v. Boyd,
885 F.2d 246, 249 (5th Cr. 1989) (holding that a defendant could
not base a challenge to his sentence solely on fact that his co-
def endant received a | esser sentence); United States v. Castillo-
Roman, 774 F.2d 1280, 1284 (5th Cr. 1985) (noting that a judge
need not consider the sentences of co-defendants in inposing
sentence on a defendant and stating that a “defendant cannot rely
upon his codefendants’ sentences as a yard-stick for his own”);
United States v. Cortez, 521 F.2d 1, 4 (5th Gr. 1975) (finding
that the inposition of a lengthier sentence than that inposed on a
co-defendant did not constitute an equal protection or due process
vi ol ati on where the sentence was within the statutory limt and the
appel I ant had not denonstrated an abuse of judicial discretion that
woul d have entitled himto relief).

Al t hough these cases do not address the precise situation
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here--that is, the governnent’s taking contrary positions wth
respect to co-defendants’ 8§ 2255 notions involving identical facts
and | egal issues--their underlying rationale is indistinguishable
from the principle that nust guide this case. |If the equal
protection and due process guarantees do not divest the governnent
of its discretionary authority to select which individuals it wll
prosecute, what charges it will bring, and what punishnent it wll
seek, then the decision whether to oppose a 8 2255 notion surely
must rest with the governnent. Had the governnent in the first
i nstance charged Lawence but not Tolliver wunder 18 U S. C
8 924(c)(1), absent a constitutionally inpermssible notive, we
woul d have rejected an equal protection challenge as too great an
incursion into the governnent’'s prosecutorial authority. The
i nposition of a requirenent of equal post-conviction treatnent for
simlarly situated defendants would constitute no less an
unwarranted i ntrusion into the deci si onmaki ng authority necessarily
reserved for the admnistrative branch

This is not to say that the government may weld its
prosecutorial power in an invidious or arbitrary manner. Al though
prosecutorial discretionis broad, it is not unbounded. See Wayte,
470 U.S. at 608, 105 S. Ct. at 1531. *“In particular, the decision
to prosecute may not be deliberately based upon an unjustifiable
standard such as race, religion, or other arbitrary classification,
i ncluding the exercise of protected statutory and constitutional
rights.” ld. (internal quotes and citations omtted); see

Arnmstrong, 517 U S. at 464-65, 116 S. C. at 1486. W ascertain
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whet her a particular enforcenent decision is inpermssible by
appl ying equal protection standards. See Wayte, 470 U S. at 608,
105 S. . at 1531. To succeed with a selective prosecution claim
a defendant nust denonstrate that the enforcenent had a
discrimnatory effect and was notivated by an invidious purpose.
See id.; Sparks, 2 F.3d at 580; United States v. Hoover, 727 F.2d
387, 389 (5th Cir. 1984); Johnson, 577 F.2d at 1308.

In this case, the appellant has not clainmed that the
governnent’s opposition to (or the court’s denial of) his notion
was notivated by any type of ani mus or by any characteristic uni que
to him The only significant difference between appellant and his
co-defendant is the point in tine at which they each filed their
respective 8 2255 notions. According to Lawence, this tenporal
difference is an insufficient basis for the disparate treatnent.

Not wi t hst andi ng Lawrence’s protestations, the governnent had
a rational and proper basis for its decision to oppose a notion

identical to one that it had earlier conceded. The state of the

| aw regarding the “use” conponent of 8§ 924(c)(1) was evolving
during the period in which Tolliver and Lawence filed their post-
conviction notions. See United States v. Brown, 161 F.3d 256, 258
n.4 (5th Cr. 1998) (en banc) (reviewing circuit courts’
devel opnent of harmnl ess-error analysis for pre-Bailey convictions
under 8§ 924(c)(1)). Tolliver’s 8 2255 notion was apparent|ly one of
the first such notions filed in the Western District of Louisiana
after the Bailey decision. After Tolliver’s notion, a prevailing

trend energed, which dictated that a conviction involving an
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use instruction coupled wth a proper “carry”

I npr oper
instruction should stand if the evidence denonstrated that a jury
necessarily had to have found that the defendant “carried” a
firearm in order to have found that he “used” one under the
I nproper instruction. See, e.g., United States v. Robinson, 96
F.3d 246, 250 (7th Gr. 1996); United States v. Gonzal ez, 93 F. 3d
311, 320-22 (7th CGr. 1996).

Law ence conplains that the governnent, in opposing his
notion, relied on decisions fromthe Seventh Grcuit in the absence
of intervening Fifth GCrcuit case |aw This is a baseless
obj ection--one that essentially would place the governnent in a
position in which it could not oppose any Bail ey-based notions
owng to the |ack of favorable circuit precedent, the devel opnent
of which would in turn be stymed by the governnent’s consequent
inability to press post-Bailey argunents. Lawence cannot estop
t he governnent fromchanging its position as the evol vi ng nature of
the | aw encourages the governnent (as well as defendants) to seek
new pronouncenents fromthe courts. |In fact, with respect to the
substantive issue raised by Lawence’'s 8§ 2255 notion, we

reconsidered the matter, reversed our initial position, and adopted

a harmless-error analysis for convictions under inproper “use

instructions. See Brown, 161 F.3d at 259 (finding a pre-Bailey

use” instruction to be harmess where “the jury's finding of

passive ‘use’ amounted to a finding of ‘carrying’ ”).2 Lawence

°As we noted earlier, Brown thus dictates that Lawence’s
conviction be upheld, notwi thstanding the inproper “use”
instruction. The circunstances of his offense denonstrate that a
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cannot turn back the clock to a tine when the law was |ess
devel oped si nply because his co-defendant filed his notion earlier
and consequently gai ned the benefit of the governnent’s uncertainty
regarding the wviability of <convictions involving pre-Bailey
i nstructions.

In sum there is nothing in the record to indicate that an
i nperm ssible purpose led the governnment to oppose Lawence’s
nmotion. Instead, the governnent nerely re-evaluated its position
and advanced a different argunent than the one to which it had
acceded in Tolliver’s case. Lawence had no ground to preclude the
governnment from doing so, as it is beyond peradventure that the
decision to advance a theory not developed in earlier cases does
not offend the constitution. Al though it is little confort for
Lawence that he will remain in prison five years |longer than his
equal |y cul pabl e co-defendant, in this case, timng did nean all
the difference.

1]

Lawence offers several addition argunents to support his

equal protection claim W address each in turn.
A

First, Lawence argues that the doctrine of the law of the

case dictates that his notion be treated in the sanme manner as the

nmoti on made by his codefendant.

jury’s finding of “use” was the functional equivalent of “carry.”
See Muscarello v. United States, — U S. -, 118 S. C. 1911 (1998)
(holding that know ng possession and vehicular transport of a
firearmconstitute “carrying” under 8 924(c)(1)).
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The doctrine of the law of the case “expresses the

practice of courts generally to refuse to reopen what has

been decided.” The doctrine “posits that when a court

deci des upon a rul e of law, that decision should conti nue

to govern the sane issues in subsequent stages of the

sanme case. Wiile not as inflexible as the rul es of issue

and claim preclusion, the law of the case doctrine

nonet hel ess creates a strong presunption of finality

wthin the case, resting “on the salutary and sound
public policy that litigation should cone to an end.”
United States v. Mendez, 102 F.3d 126, 131 (5th Cr. 1996)
(citations omtted).

Al t hough Lawence was tried jointly with Tolliver, the
doctrine of the law of the case does not govern his claim
Tolliver’s § 2255 motion is not the sanme “case” as Lawence’s
8§ 2255 notion. The conviction and its appeal constituted a
di screte case. The subsequent post-conviction notions are distinct
both from the initial proceeding, which becane final with our
affirmance of the convictions, and fromeach other. Thus, thereis
no | aw of the case that binds the instant notion to vacate, and the
doctrine did not require the district court to reach the sane
result in considering the respective notions filed by Lawence and
Tol l'iver in separate proceedings.

B

Law ence al so argues that the disparate treatnent in this case
contravenes the policy underlying the United States Sentencing
Cui deli nes, which were intended to achi eve “reasonable uniformty
in sentencing by narrowing the wide disparity in sentences i nposed
for simlar crimnal offenses commtted by simlar offenders.”
USSG, Chl Pt. A(3); see 28 U.S.C. 8§ 991(b)(1)(B) (identifying

the GQ@uidelines’ purpose of “avoiding unwarranted sentencing
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disparities”).

There are a nunber of problens with appellant’s invocation of
the Sentencing GQuidelines. First, it was 18 U. S.C. 8§ 924(c) (1),
the statutory provision under which Lawence was convicted, that
set the mandatory sentence i nposed on himby the court. Thus, as
a technical matter, the Sentencing Quidelines had no bearing on his
sentence. Second, Lawence’s conparison of the sentences inposed
on himand Tolliver is inapt: The district court vacated Tolliver’s
8§ 924(c)(1) conviction and its attendant sentence; Law ence cannot
now cl ai mthat he received a | onger sentence for the sane crine, as
he is the only one who now stands convicted of that offense
Al t hough Congress intended that the Guidelines result in a
sentencing regine that eschews unwarranted disparities, it is
hardly “unwarranted” that a convi cted defendant be sentenced to the
statutorily prescribed term while a different defendant with a
vacated conviction not be simlarly sentenced. See United States
v. Rhodes, 145 F.3d 1375, 1381 (D.C. G r. 1998) ("“Distinguishing
bet ween prisoners whose convictions are reversed on appeal and al
other prisoners hardly seens ‘unwarranted.’”). Finally, the
Sent enci ng Qui del i nes thensel ves do not require equalization of co-
def endant s’ sentences. See, e.g., United States v. Pierce, 893
F.2d 669, 678 (5th Cr. 1990); United States v. Boyd, 885 F.2d 246,
249 (5th Cr. 1980). W have held that “disparity of sentences
anong co-defendants sinply cannot be deened an aggravating or
mtigating circunstance. As such, it is not a proper basis for

departure, either upward or downward.” United States v. |ves, 984

16



F.2d 649, 651 (5th Cr. 1993). Thus, the Sentencing GQuidelines, if
they were to suggest a resolution to the instant natter, woul d not
dictate that Lawence recei ve the sane sentence as that inposed on
hi s co-def endant .
C

Finally, Lawence conplains that it is not “fair” that his
8§ 2255 notion was treated differently solely because he filed it a
few nonths after his co-defendant filed his same notion. He has
not indicated, however, why it would be any |less unfair to grant
himthe relief he seeks based solely on the success of his co-

def endant while other defendants convicted by juries receiving

use” instructions will have, or have had, their notions

I npr oper
opposed and denied. Cf. Baker v. Director, United States Parole
Comm ssion, 916 F.2d 725, 727 (D.C. Cr. 1990) (rejecting an equa
protection argunent based on the fact that persons who commtted
simlar crimes after inplenentation of the Sentencing Cuidelines
woul d recei ve shorter sentences and noting that the defendant was
“Iin no worse position than those who were sentenced at the sane
time as he under the |aws applicable at that tinme”). Law ence has
not suggested that his notion was treated differently than other
def endants’ Bail ey-based § 2255 notions filed at the sane tine as
and subsequent to his notion. Nor has he argued that his notion
warranted relief onthe nerits. By narrowing the focus to a sinple
conpari son between Lawence and Tol liver alone, Lawence fails to

grasp that he is being accorded the statutorily prescribed penalty

for the offense that he conmtted. Lawence has not persuaded us
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that fairness--to Lawence, tosimlarly situated defendants, or to

the public--dictates that he share in his co-defendant’s w ndfall.
|V

The district court did not err in denying Lawence’s notion

to vacate the conviction and sentence under 18 U S.C. 8§ 924(c)(1).

Nor did it err in rejecting the argunents raised in Lawence’s

nmotion for reconsideration. Accordingly, the judgnment of the

district court is AFFl RVED

ENDRECORD
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EMLIOM GARZA, Crcuit Judge, specially concurring:

| concur in the judgnent and the opinion, except wth respect
to Part Il. Lawence argues that the district court’s disparate
treatnent of him and co-defendant Tolliver violated the Equal
Protection Clause. | agree with the majority that this claimfails
because Lawence has not asserted that the court’s denial of his
nmotion was notivated by aninmus or sone inpermssible criteria.
woul d decline to address whet her the Governnent’ s oppositionto his
nmotion violated the Equal Protection C ause. Law ence has not
raised this argunent—his basic assertion that the Governnent’s
change in position was “unjustified” is not tantamount to a
constitutional challenge. Thus, | concur in the reasoning of Part
Il insofar as it addresses Lawence’'s Equal Protection claim

agai nst the district court.



