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Before JOLLY, SM TH, and BARKSDALE, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:

John Henmm ngson and Al varez Ferrouillet, Jr., challenge their
convictions of noney-laundering; Ferrouillet also challenges his
sentence. The governnent, through the Ofice of the |ndependent

Counsel, appeals the sentences. W affirm

| .

The origin of this case lies in the ashes of Henry Espy's
fail ed canpaign for Congress. In the spring of 1993, Espy, the
Mayor of C arksdale, M ssissippi, and president of the Nationa
Conference of Black Mayors (“NCBM), was a defeated and i ndebted
candi dat e. He had sought the M ssissippi congressional seat
vacated by his brother M chael when the |l atter becane Secretary of
Agricul ture, but he succeeded only in running up a | arge canpaign
debt .

Ferrouillet is a New Ol eans attorney who had nmet Henry Espy
the previous year and served as chairman of the Espy for Congress
canpai gn. In addition to his lawerly work, Ferrouillet
moonl i ghted as an insurance broker, nmanaging his own conpany,
Muni ci pal Heal thcare Cooperati ve. He also acted as the NCBM s
representative on health care issues and had hel ped broker deals
bet ween nunicipalities and health insurance conpanies.

Ferrouillet offered to hel p Espy pay off his canpai gn debt and

worked with the unsuccessful candidate to obtain a $75, 000 | oan



froma M ssissippi bank, then guaranteed the | oan on behalf of his
lawfirm Ferrouillet & Ferrouillet. The canpaign proved unable to
repay the loan, nor could Ferrouillet cone up wth the noney
hi msel f. The | oan cane due on June 15, but Ferrouillet sought and
recei ved an extension to Septenber 30; the deadline was once again
pushed back, at his request, to Decenber 31. As the new year
dawned and Ferrouillet failed to repay the | oan, the bank referred
the matter to its attorneys for collection.

In March 1994, Henry Espy held a reception at a private club
in Washington, D.C., in hopes of retiring his debt. The event was
sparsely attended: Only about twelve potential contributors
showed. Present, however, was Hemm ngsonSSt he presi dent and CEO of
Crop G owers, a holding conpany for several crop insurance firnms.
At the time of the fundraiser, Congress had begun considering
proposals for crop insurance reform and Crop Gowers had openly
acknowl edged, in its public disclosure fornms, the governnent's
power over this heavily-regul ated industry.

That eveni ng, Espy asked Henm ngson and the other attendees to
rai se $10,000 each; he later sent Hemm ngson a thank-you letter
“for the immediate and much needed assistance you pledged in
hel ping me retire nmy congressi onal canpai gn debt. Friends who cone
to the aide [sic] of friends are never forgotten.” The fundraiser
proved a failureSSit raised only $10,000, and Ferrouillet |abeled
it an “absolute disaster”SSbut he was able to secure yet another
extension from the bank. Under the new agreenent, Ferrouillet

woul d pay off the loan through four nonthly post-dated checks



begi nning in June.

Ferrouill et and Hemm ngson net for the first tinme at Espy's
fundraiser. On June 30, they entered into a contract, prepared by
Ferrouillet, wunder which Ferrouillet would act as *“Special
Corporate Counsel in connection wth the developnent of a
conprehensive healthcare plan which [Cop Gowers] maght co-
sponsor, along with [Ferrouillet's business] Minicipal Healthcare
Cooperative, Inc., for presentation to and inplenentation within
the nenbership of the National Conference of Black Myors.”
Hemr ngson then prepared a $20,000 check drawn on a Crop G owers
| nsurance account and nmade payable to “Alvarez T. Ferrouillet, Jr.,
Attorney at Law.” He signed the check and mailed it to Ferrouill et
in Louisiana.

The contract provided that Ferrouillet would be given the
$20,000 as a “retainer” from which he would periodically draw
$1, 000 as his monthly fee. 1n exchange, he would hel p devel op Crop
G owers's nascent health insurance business by securing NCBM s
endor senent . The agreenent, which is largely boilerplate and
hardly a nodel of artful drafting, further provided that “[t]he
details of our services and the anount of our fees wll be provided
to you on conputer generated statenents nonthly as our services are
rendered . . . . It is very inportant to nmmintain close
conmuni cations.”

At the end of July, Ferrouillet cashed the Crop G owers check
at Evergreen Supermarket, a neighborhood grocery store in

Loui siana. The store's owner, a personal friend of Ferrouillet's,



gave the | awyer $5,000 cash on the spot and, after depositing the
check, $15,000 in $100 bills a week | ater.

Ferrouillet pronptly deposited $10,000 in $100 bills into an
Espy for Congress bank account that he had opened earlier that
year; two days | ater, he deposited $9,000, again in $100 bills. He
then wired $21,000 fromthe account to the M ssissippi bank to be
appl i ed agai nst the | oan.

In March 1995, FBI agents contacted Ferrouillet. They were
i nvestigating the Washi ngt on fundrai ser and asked the | awer about
the source of his $10,000 deposit. He explained that the noney
cane fromindividual donors, then provided the agents with a |ist
of forty-six and the anobunts each contri buted. As the agents began
checking the nanes and realized the list was phony, Ferrouillet's

schene col | apsed.?

.
After a jury trial, Hemm ngson was convicted of interstate
transportation of stolen property (18 U S C 8§ 2314), noney-
l aundering (18 U.S.C 8§ 1956(a)(1)(B)(i)), and engaging in a

monetary transaction with crimnally derived property (18 U S. C

1 An obvious question is why Ferrouillet chose to |aunder the $20, 000
rat her than sinply deposit the noney into his own account and wite his own check
to the bank. H s answer is that he received a call, at the end of May 1994, from
a Federal Election Commission nonitor who had been reviewing Henry Espy's
canpai gn finance reports. She told himthat, under federal election law, a | oan
guarantee i s the sanme as a contributionSSso Ferrouillet had violated the | aw when
he originally guaranteed the | oan. Al though testinony suggested that his paying
off the illegal loan would not have constituted an additional offense,
Ferrouill et apparently did not realize this. As he paints it, he was trapped:
either break the law again in paying off the |oan hinself, or default and all ow
the bank to attach his personal assets.
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8§ 1957). He was acquitted of a separate 8§ 1957 count. Ferrouillet
was convicted on all counts: interstate transportation of stolen
property (18 U S.C. 8§ 2314), five counts of noney-Ilaundering
(18 U.S.C. 8§ 1956(a)(1)(B)(i) & (ii)), tw counts of engaging in a
monetary transaction with crimnally derived property (18 U S. C
§ 1957), and two counts of making false statenents to a federal
agent (18 U. S.C. 8§ 1001). He subsequently pleaded guilty in the
Northern District of M ssissippi to one count of conspiracy to make
fal se statenents and defraud the United States (18 U . S.C. § 371)
and five counts of nmaking false statenents to a financial
institution (18 U S.C. § 1014). The M ssissippi counts were
consolidated with the Louisiana counts for sentencing.?

The presentence report (“PSR’) stated that the base offense
| evel of each defendant was 22, resulting in a sentencing range of
41 to 51 nonths, as each had a crimnal history category of 1. The
governnent objected to the PSR, asking the court to increase
Ferrouillet's offense level by two levels pursuant to U S S G
8§ 3B1.3 for abusing a position of public trust and using a speci al
skill (his attorney skill) to commt his crines. The district
court denied the request.

The defendants also objected to the PSR, both requested a

downward departure on the ground that their conduct did not fall

2 The grand jury indicted Hemmingson, Ferrouillet, Mnicipal Healthcare
Cooperative, Inc., Ferrouillet & Ferrouillet, and Henry Espy on a variety of
counts related to the noney-laundering. On notion of Ferrouillet and Espy, the
court transferred some of the counts to the Northern District of M ssissippi.
In the end, only Henm ngson and Ferrouill et remai ned as defendants in Loui si ana.
Fol | owi ng hi s convictionin Louisiana, however, Ferrouillet pleaded guilty to the
transferred counts, which were then returned to Louisiana and consolidated for
sent enci ng.



within the “heartl and” of the noney-|aundering guideline, US S G
§ 2S1.1. The district court agreed, granted the downward
departure, and sentenced defendants to one year in a hal fway house

pursuant to the nore lenient fraud guideline, US S. G § 2F1.1.

L1,

This is a consolidation of two appeals. Defendants argue that
the evidence was insufficient to support their convictions, that
the governnent's prosecution strategy violated their right to due
process, and that the nethod of jury selection violated federal |aw
and the Constitution. Ferrouillet <challenges his sentence,
claimng an entitlenent to a downward departure on the basis of his
“exceptional” history of charitable deeds and comunity service.

The governnment contends that the district court erred in
granting the defendants a downward departure under the “heartl| and”
theory. The governnent also says the court erred in refusing to
upwardly adjust Ferrouillet's sentence for abusing his position of
public trust and for his use of special skills in commtting his

cri mes.

| V.

In determning sufficiency of the evidence, we nust decide
whet her a rational trier of fact coul d have found that the evidence
established guilt beyond a reasonable doubt. United States v.
Dupre, 117 F.3d 810, 818 (5th Gr. 1997), cert. denied, 118 S. O

857 (1998). W view all evidence, and any inferences that may be



drawmn from it, in the light nost favorable to the governnent.

United States v. Sylvester, 143 F.3d 923, 930 (5th GCr. 1998).°3

A

Defendants zero in on Henm ngson's intent and notive in
writing the check to Ferrouillet. Their argunent runs as foll ows:
| f Hemm ngson did not intend the funds to reach Espy's canpaign
the governnent's case coll apses, because the convictions rest on
t he governnent's havi ng proved that Hemm ngson i ntended to defraud
Crop G owers when drafting the check. The defendants reason that
if Hemm ngson acted honestlySSand was sinply victimzed by
Ferrouil |l et SSnei t her defendant, as required under the statutes,
trafficked in “crimnally derived property” or the “proceeds of
unl awful activity,” because the $20,000 woul d not have been taken
fromCrop G owers through fraud.

The defendants' theory is that Hemm ngson wote the check to
Ferrouillet to secure the attorney's services in an honest, if
ultimately fruitless, business venture. While they concede that
Ferrouillet laundered the check, they argue that Henm ngson was
just an innocent businessman, blind to Ferrouillet's sinister
schene and unaware of the check's “bizarre fate.” Henm ngson, they
claim did not knowthat Ferrouillet had even guaranteed the | oan,
| et alone that he planned to | aunder the check to pay it off.

Def endants point to evidence that they say shows Henm ngson

3 The defendants challenge their convictions on each count, with one
exceptionSSFerrouillet does not challenge sufficiency as to his convictions of
nmaki ng fal se statenents.
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bel i eved he was engaging in a | awful busi ness deal. They highlight
Ferrouillet's connections to the NCBM and his past success in
W nni ng maj or insurance contracts for his clients. They also note
Hemm ngson' s determ nation to expand Crop G owers's business into
the health insurance narket. G ven Hemm ngson's goals and
Ferrouillet's expertise as a deal nmaker, it 1is perfectly
under st andabl e, the defendants say, that Hemm ngson would hire
Ferrouillet as a consultant capabl e of devel opi ng new markets for
Crop G owers.

Wiile the argunent is plausible, it is undercut by
consi derabl e evidence that Henm ngson intended the check as a
covert, illegal donation to the Espy canpaign. The “consulting
contract” between Henmm ngson and Ferrouill et appears to have been
a sham No work was performed on the contract. Aside fromthe
contract itself, neither side introduced a single docunent rel ating
to the purported consultancy or to the health care plan that
Ferrouillet was to hel p develop and narket. Nor could counsel at
oral argunent identify any evidence that the consultancy was
legitimate, despite our repeated efforts to elicit a single
exanpl e. Evidently, the “close comrunication” promsed in the
contract never materialized.

Moreover, Ferrouillet, an attorney who bills his tine, never
entered on his tinme sheets any work for Crop Gowers; his firm
sinply had no record that Crop G owers was a client. He never told
his brother, the firmis managing partner, of the engagenent.

Finally, despite Ferrouillet's failure to secure the NCBMs



endorsenent or to produce any sort of work product, Hemm ngson
never questioned the | awer about the work he was ostensibly hired
to perform nor nonitored his performance i n any way, nor asked for
his $20,000 backSSeven when Crop Gowers's “Life and Health
D vision” folded in 1995. In sum other than the check and the
contract, the defendants introduced no docunentary evidence that a
| egiti mate business rel ationship exi sted.

The defendants' counter argunents fall short wunder our
deferential standard of review Hemm ngson clains that he
regul arly cut deal s i n hugger-nugger fashion and rarely supervised
the performance of outside consultants. He also says that the
unusual manner in which he recorded the paynent in Crop Gowers's
booksSSas a prepaid | egal expense anortized over twenty nont hsSSis
further evidence that he had no intent to canouflage the
transaction. These protestations, while plausible, are not enough
to render the verdict irrational.

The governnent introduced addi ti onal evi dence whi ch, while not
stemm ng fromthe instant transaction, casts |light on Henm ngson's
proclivity to use Cop Gowers as a vehicle for political
contributions. In early 1993, he solicited twenty-six people to
contribute (in their own or their spouse's nanes) to Espy's
canpai gn; these individuals were then reinbursed by Crop G owers.
The paynents were disguised in Cop Gowers's books as travel
advances, purchases of fixed assets, and the |iKke.

Hemm ngson argues that he did not realize this schene was

illegal, as he was relying on the advice of his accountants. He
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also insists that this incident cannot be treated as probative of
his intent to defraud Crop G owers, pointing out that a District of

Colunbia jury acquitted him of crimnal conspiracy charges

resulting from these contributions. But, at a mnimm this
evidence illustrates Hemm ngson's desire to support Espy's
political fortunes and his willingness to enploy Crop G owers as a

means to this end.

Finally, the governnment introduced persuasive evidence of
Henmm ngson' s repeated efforts to i nfl uence M chael Espy through his
brother. The jury considered a fax Hemm ngson sent to Henry Espy,
asking himto pass al ong Henm ngson's “t houghts” on crop i nsurance
reformto his brother. Simlarly, on several occasions, Henry Espy
was present when Hemm ngson net with M chael Espy to di scuss reform
efforts. And the governnment introduced evidence show ng that,
after the earlier episode involving Hemm ngson's orchestration of
illegal contributions to the Espy canpaign, Henmm ngson hired a
“consultant”SSthe imediate past director of the Federal Crop
| nsurance CorporationSSto draft a letter to M chael Espy.

The proposed letter, which was ultimately rephrased,
concl uded: “Perhaps, at sone tine in the future, we will be able
to arrange a M ssissippi tour for you and Congressman Henry Espy if
our efforts on his behalf are successful (this part has to be
subtle).” This evidence further suggests that Hemm ngson sought to
use Henry Espy as a conduit to the Secretary of Agriculture.

The defendants urge us to consider Henm ngson's legitimate,

busi ness-rel ated reasons for witing the check to Ferrouillet. But

11



our task in deciding sufficiency of the evidence is not to choose
bet ween conpeting interpretations of events. It is sinply to
determ ne whether a rational trier of fact, view ng the evidence in
the Iight nost favorable to the governnent, could have convicted.

The evidence is easily sufficient.

B

Hemm ngson | aunches a series of separate challenges to the
sufficiency of the evidence underlying his convictions of noney-
| aundering (18 U.S.C. 88 1956(a)(1)(B)(i) and 1957). He clains
that he did not aid and abet the noney-|aundering. He says he had
no know edge of Ferrouillet's villainous plan for the check, nor
did he (as required for 8 1956 liability) “conceal” or *“disguise
the nature” of anything. Finally, he says that he did not engage
i n noney-| aunderi ng, because the check had not yet “attained the
status of proceeds” at thetine it was transferred fromFerrouillet
to the grocery store.

Many of Henm ngson's argunents rehash the defendants' general
sufficiency challenge. The gist of his claim is that his
participation in the noney-|aundering schenme was so renoved, and so
specul ative, that he cannot be crimmnally |iable.

In United States v. Wlley, 57 F.3d 1374 (5th Gr. 1995), we
held that a defendant is l|iable for aiding and abetting noney-
| aundering under 8§ 1956(a)(1)(B)(i) when he “associated hinself

with the unlawful financial manipulations, [when] he participated

12



in them as sonething he wished to bring about, and [when] he
sought, by his actions, to nmake the effort succeed.” 1d. at 1383
(quoting United States v. Termni, 992 F.2d 879, 881 (8th Cr.
1993)). Even if Hemm ngson | acked knowl edge of the nuts and bolts
of Ferrouillet's plan, he had sufficient know edge of, and
association with, the unlawful conduct to support conviction; the
evi dence supported a findi ng t hat Henm ngson knew Ferrouill et woul d
make sure that the Crop G owers noney reached the Espy canpaign in
such a way as to conceal its origin.

Hemm ngson's other argunents are equally neritless. He says
that he never attenpted to conceal the funds. The jury, however,
was entitled to conclude, based on his curious accounting
t echni ques, that he sought to canoufl age the transaction. He also
clainms, in challenging his 8 1957 conviction, that the check never
anounted to “proceeds” as required by the statute. See 18 U S. C
8§ 1957 (“the term'crimnally derived property' neans any property
constituting, or derived from proceeds obtained froma crimnal
of fense”). Hemm ngson's argunent is that the funds fromthe check,
not the check itself, constituted the “proceeds” of the crine.

If this were so, it would follow that at the tine the check

was deposited, it was not yet “proceeds,” and therefore its deposit
could not constitute noney-I|aundering. W rejected a simlar
argunment in United States v. Cavalier, 17 F.3d 90, 93 (5th Cr.
1994), where we treated a check issued as a result of the
defendant's fraud as “proceeds” of the crine. Mor eover, the

statute, by referring to “any property . . . constituting proceeds”

13



(enmphasi s added), suggests that an as-yet-uncashed check may

constitute proceeds. Accordingly, we reject Henmm ngson's
contention that no crinme is commtted until the funds are
di sgor ged.

V.

Hemm ngson accuses the governnent of engaging in nmaneuvers
that deprived him of due process; he also raises, anong other
t hi ngs, venue and severance objections. Wile we review questions
of constitutional |aw de novo, see United States v. Gsborne,
68 F.3d 94, 98 (5th Gr. 1995), venue and severance deci sions are
reviewed for abuse of discretion. Peteet v. Dow Chem Co.,
868 F.2d 1428, 1436 (5th Cr. 1989); United States v. Mdser,
123 F.3d 813, 828 (5th Gir.), cert. denied, 118 S. C. 642 (1997).

A

Hemm ngson' s due process claimis prem sed on the overl appi ng
evidence in his District of Colunbia and Louisiana trials.* He
notes that even the governnent appeared to concede a hi gh degree of
overlap. But as the district court noted in denying his notion for
transfer, the two indictnents were based on separate events and
separate crines: The Washi ngton indictnent was prem sed on the
rei nbursenent schene, whereas the Louisiana indictnent concerned

the Ferrouillet episode. Al though the evidence nmay have

4 Henmmi ngson (along with Crop Growers) was prosecuted in the District of
Col unbi a on charges relating to the rei nbursement schene. Crop Gowers pl eaded
no contest; Henmm ngson was acquitted on all counts.

14



over | apped, the key point is that the crinmes differed.

Accordi ngly, Henm ngson's due process rights were not violated.?®

B

Hemm ngson avers that the governnent assuned inconsistent
litigating positions inthe District of Colunbia and Loui siana. He
says that in the District of Colunbia, the governnent portrayed
Crop G owers as a defendant, whereas in Louisiana it portrayed Crop
Growers as a victim

The argunent fails. The governnent characterized the
sharehol ders of Crop Gowers as the victimin each prosecution.
The conpany, in contrast, was charged in the District of Colunbia
wth vicarious liability for its officer's wongful acts. Both the
Louisiana and District of Colunbia district courts considered
Henmm ngson' s obj ecti on and approved the governnent's theory of the
case.

In any event, we see nothing inconsistent, |et alone
prejudicial, regarding the governnent's drawi ng distinctions of
this nature in cases involving a corporate officer's defrauding his
corporation. As in sharehol der derivative suits, the “corporation”

is not necessarily a nonolithic entity.

C.

Hemm ngson does not develop his forum shopping argunent;

5> The governnent al so points out that it would not have had venue in the
District of Colunbia to prosecute the Ferrouillet schene, nor in Louisiana to
prosecute the rei mbursenent arrangenent.

15



rather, he breezily avers that the governnent forum shopped by
trying himfirst in Louisiana, even though he was first indicted in
the District of Colunbia. Henm ngson offers not even a soupg¢on of
evidence in support of his theory. W see nothing that suggests
that the order of trial resulted from anything other than

happenstance and the district courts' respective schedul es.

D.

Hemm ngson cl ains that the |ndependent Counsel exceeded its
jurisdictional nmandate. He says that the record does not show t hat
M chael Espy participated in, or was even aware of, the noney-
| aunderi ng schene.

It is irrelevant whether Hemm ngson is right on this point,
for the instant prosecution falls well wthin the |ndependent
Counsel's broad nandate. He may investigate

whet her [ M chael Espy] has committed a violation of any

federal crimnal law . . . relating in any way to the

acceptance of gifts by him from organizations or
i ndi viduals with busi ness pendi ng before the Departnent

of Agriculture . . . [and] other allegations or evidence
of violation of any federal crimnal law . . . by any
organi zation or i ndi vi dual devel oped during the
| ndependent Counsel's investigation . . . and connected

with or arising out of that investigation.
In re Al phonso Mchael (Mke) Espy, Div. 94-2, Oder at 2 (D. C
Cr. Sp. Dv. Sept. 9, 1994). At risk of belaboring the obvious,
this prosecution's connection to Mchael Espy is quite plain:
Hemm ngson, as a crop insurer heavily dependent on the Depart nent
of Agriculture, sought access to M chael Espy through Henry Espy,

who, other than his fraternal tie, had little to commend hi mas an

16



obj ect of Crop Gowers's beneficence. Accordingly, the | ndependent
Counsel acted within its jurisdictional mandate in prosecuting

t hese def endants.

E

Hemm ngson conplains that the district court abused its
discretion in denying his notion to sever his trial from
Ferrouillet's. H's specific protest is that the jury heard expert
testinony about Ferrouillet's nefarious deedsSSconceal nent,
structuring and the |likeSSall of which reflected badly on
Hemm ngson, yet were tangential to the question of his quilt
because they occurred after he gave Ferrouillet the check. He also
contends that evidence of Ferrouillet's false statenments to FBI
agents violated Bruton v. United States, 391 U S. 123, 135-36
(1968), in that “powerfully incrimnating extrajudicial statenents
of a codefendant, who stands accused side-by-side wth the
defendant, [were] deliberately spread before the jury in a joint
trial.” Hemm ngson requested, but was denied, a limting
instruction on Ferrouillet's statenents.

W do not agree that the court abused its discretion in
refusing to sever or issue alimting instruction. Wth regard to
the testinony of the noney-laundering expert, the court did issue
a limting instruction; Hemm ngson's conplaint is that it was
i ssued at the close of the evidence, a day after the testinony was
heard. Hemm ngson does not cite any precedent establishing that

the failure to issue a contenporaneous |limting instruction

17



constitutes reversible error. |In any event, we do not regard the
testinony as excessively prejudicial, and the limting instruction

was adequate to dispel any prejudice.

F

Henmm ngson contends that the district court failed to i ssue a
limting instruction as to testinony regarding Ferrouillet's fal se
statenents. Although we agree that the court probably shoul d have
issued a limting instruction under these circunstances, we cannot
agree that its refusal to do so anounts to reversible error.

First, the testinony concerned charges that applied to
Ferrouillet only. Unlike the situation in Bruton, the testinony
could not be wused directly against the silent defendant;
Henmm ngson' s conplaint is that he was tarred by the general aura of
di shonesty surrounding Ferrouillet, rather than by any direct
evidence relevant to a charge against him Also in contrast to
Br ut on, the testinony <can hardly be deened “powerfully
incrimnating.” It was far from a confession inplicating
Henmm ngson.

Second, the court issued an instruction that, while not
exactly a limting instruction targeted to the fal se-statenents
testinony, served the sane purpose. The court explained to the
jury that it nust consider the evidence of each count separately
and consi der the evidence agai nst each defendant separately. This
instruction, coupled with the |ikely harm essness of the fal se-

statenents testinony, undercuts any claim of prejudice. A
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defendant faces a high hurdle in proving a court abused its
discretion in failing to offer a limting instruction: He nust
show that he received an unfair trial and suffered “conpelling
prejudice.” United States v. Salonon, 609 F.2d 1172, 1175 (5th

Cir. 1980). Hemm ngson has not carried that burden.

VI,

Ferrouill et argues that the nmethod of jury selection violated
the Jury Selection and Service Act of 1968 (“Jury Act”), 28 U S.C
88§ 1861-1878, and the Constitution.® The crux of his claimis that
he, a black nman, was tried before an all-white jury.” The weak
link in Ferrouillet's claimis that, as he concedes, the nmethod of
jury selection was entirely colorblind; he does not all ege any sort
of intentional race-based discrimnation, but relies instead onthe
outcone of the selection process.

We apply a bifurcated standard of review to clains brought
under the Jury Act. A decision to excuse an individual juror under
the Act is reviewed for abuse of discretion; but to the extent the
decision rests on the court's interpretation of the Act's | anguage,
the standard of reviewis de novo. See United States v. Contreras,

108 F.3d 1255, 1265 (10th Cr.), cert. denied, 118 S. Q. 116

5 H s constitutional claim which enconpasses alleged violations of the
Si xth Anendnent's fair-cross-section requirenment, the Equal Protection d ause,
the Fifth Arendnent's Due Process O ause, and the Sixth Anendnent's right to
counsel, is tacked on to the end of the statutory argunent in his brief. It
consi sts of a single paragraph and a footnote.

" Henmmi ngson, who does not allege that he is black, adopts Ferrouillet's
ar gunent .
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(1997).

A

The jury venire, drawn at random i ncluded 109 peopl e, of whom
24 were bl ack. This mrrored the denobgraphics of the forum
district, which, we are told, is 23% bl ack. As the trial was
scheduled to last roughly two weeks (intruding on the Christnmas
season), the court mailed each venireman a questionnaire. Bot h
si des consented to the one hundred questions included within. The
court, based on the answers to the questionnaire and acconpanyi ng
| etters, excused 39 venirenen upon finding that their service would
pose an “undue hardship or extrenme inconvenience.” Seventy
venirenmen remained, ten of whom were bl ack. The court then
randomy selected 32 venirenen for voir dire, tw of whom were
bl ack and were struck via the government's perenptory strikes.?

It is undisputed that the court did not excuse any venirenman
for racial reasons. But Ferrouillet argues that instead of
summarily dismssing the 39 for hardship on the basis of their
guestionnaires, the court should have sunmmoned all of themto the
courtroomand ascertained their race before dism ssing them This,
says Ferrouillet, would have ensured that the resulting pool was
properly proportional.

The obvious flawin this argunent is that Ferrouill et cannot

satisfactorily explain how the result would have been different

8 Ferrouillet does not claimthat these perenptory strikes were exercised
for anything other than a race-neutral reason.
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even i f the venirenen had personally appeared in the courtroom He
does not venture to suggest that the district court should have
di scrim nated on the basis of race, even though this is the | ogi cal
consequence of his argunent. |Instead, he contends that a personal
exam nati on woul d have shown t hat sone of the proffered reasons for
hardship were not so conpelling after all. He buttresses his claim
by conparing what he characterizes as the flinsy reasons of the 39
veni remen excused by mail to the purportedly persuasive reasons of

those subjected to voir dire and not excused.

B
The vehicle for Ferrouillet's challenge is the Jury Act, which

provides that “all litigants in Federal courts entitled to trial by
jury shall have the right to. . . petit juries selected at random
froma fair cross section of the comunity in the district or
division where the court convenes.” 28 U S.C § 1861.
Inportantly, the statute allows the court to excuse a venireman for
“any . . . factor which the court determ nes to constitute an undue
hardship or to create an extrene inconvenience to the juror.”
28 U.S.C. § 1869(j). These factors include a juror's distance from
the courthouse or a famly energency. 1d. |In order to wnrelief
under the Act, a defendant nust prove a “substantial failure” to
conply with its provisions. 28 U S. C. § 1867(a). A substanti al
failure is one that destroys the “random nature or objectivity of

the selection process.” United States v. Kennedy, 548 F.2d 608,
612 (5th Gr. 1977).
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Nei ther the Act nor the Constitution was violated here. The
court, upon reviewng the questionnaires, nade reasonable,
colorblind judgnents about which venirenmen faced hardship or
i nconveni ence. As Ferrouillet concedes, race never entered the
picture. His challenge to the allegedly arbitrary application of
di fferent standardsSSa | enient standard for excuse-by-mail; a nore
rigorous one for in-court, voir dire excuseSSfalls flat.

The exanpl es of so-called arbitrariness Ferrouillet identifies
do not even begin to support a finding that the jury was sel ected
in a non-randommanner. W see no credible evidence of an abuse of
discretion in excusing jurors, let alone evidence of racial
di scrim nation. The happenstance of a disproportionately white

jury is sinply not enough to prevail under the Act.

VI,
Ferrouill et challenges his sentence, arguing that the court

erred inrefusing to grant hima downward departure on the basis of

his “exceptional” record of public service and his sundry
charitable good deeds. We lack jurisdiction to address this
i ssue. ®

Even were we to reach the question, Ferrouillet faces an
uphill battle inthe formof U S . S.G 8§ 5H1.11, which provides that

“civic, charitable, or public service . . . and simlar prior good

9 See United States v. DiMarco, 46 F.3d 476, 477 (5th Cir. 1995) (“Because
[the defendant's] challenge to his sentence involves only his dissatisfaction
with the district court's refusal to grant a downward departure and not a | egal
error or misapplication of the guidelines . . . we lack jurisdiction over his
appeal .").
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wor ks are not ordinarily relevant in determ ni ng whet her a sentence
should be outside the applicable guideline range.” Wil e the
guidelines do permt departures in “exceptional case[s],” see
US S G ch. 5 pt. H intro. conmment, the court cannot be said to
have abused its discretion in refusing to deemFerrouillet's work

“exceptional” and reduce his sentence.

VI,

The governnent's appeal focuses on what it considers the
excessively lenient sentences. It says the district court erred in
failing to adjust Ferrouillet's sentence upwardly for his abuse of
a position of public trust and use of special skills as an
attorney. The governnent also clainms the court erred in departing
downward on the ground that the offenses fell outside the heartl and
of the noney-| aundering guideline. In Iight of our deferential

standard of review, we disagree and affirmthe sentences.!!

A
The governnent contends the <court should have boosted
Ferrouillet's sentence pursuant to U.S.S. G § 3B1. 3, which provides
for an upward adjustnent when the defendant abused a position of

public trust or enployed a special skill “in a mnner that

10 ¢cf. United States v. Peters, 978 F.2d 166, 171 (5th Cir. 1992) (in which
two Purple Hearts and a distinguished flying cross did not nmerit a downward
departure for exceptional public service).

1 The government's request to review the defendants' commitnent

designations is denied as noot.
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significantly facilitated the comm ssion or conceal nent of the
of fense.” To bolster its claim that Ferrouillet wused his
attorney's skills, the governnent points to his drafting of the
sham consulting contract and his use of law firm letterhead in
correspondence with the M ssissippi bank; the governnent contends
that Ferrouillet's position as an attorney lent his wheelings and
dealings an air of propriety. “The application of 8 3B1.3 is a
sophisticated factual determnation reviewed under the clearly
erroneous standard.” United States v. Fisher, 7 F.3d 69, 70 (5th
Cr. 1993).

Wiile an attorney's skills qualify as “special skills” for
purposes of 8§ 3Bl1.3,!? the court found that Ferrouillet did not
enpl oy these skills in commtting his crines. Although he drafted
an engagenent letter, he copied nuch of it froma standard form
More i nportantly, he never perforned |legal services to facilitate
or conceal the crine. As the governnent enphasized inits case-in-
chief, Ferrouillet never perfornmed even pretextual |egal work for
Hemm ngsonSSi ndeed, this was the very reason the governnent
contended their agreenent was a sham The court did not clearly
err in making the factual determnation that Ferrouillet's use of
his legal skills did not, as § 3Bl1.3 requires, “significantly
facilitate” the offense.

Nor did the court clearly err in determning that Ferrouill et

12 gee U.S.S.G § 3B1.3, application note 2: “'Special skill' refers to
a skill not possessed by nenbers of the general publlc and usually requiri ng
substantial education, training or |icensing. Exanpl es would include . .
| awyers.”
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did not abuse his position of public trust in a manner that
significantly facilitated the crines. Al t hough attorneys by
definition occupy a position of public trust, see United States v.
Harrington, 114 F.3d 517, 519 (5th Gr.), cert. denied, 118 S. C.
320 (1997), automatically enhancing an attorney's sentence would
render the “significantly facilitate” |anguage surplusage. | f
Ferrouillet did not enploy his attorney's skills, it is difficult
to see how his nere status as an attorney could have significantly
facilitated the crine.®® The court did not clearly err in rendering

this factual finding.

B.

The governnent's primary argunent on appeal targets the
decision to depart downward on the basis that the defendants'
conduct fell outside the heartland of the noney-I|aundering
gui del i ne. Ferrouillet was convicted of sixteen felony counts,
Hemm ngson of three. As recomended in the PSR, the guideline
range for each defendant was 41-51 nonths' inprisonnent. The
court determned that the offenses did not fall wthin the
heartl and of the noney-|aundering guideline, U S S. G § 2S1.1, and
instead applied the fraud guideline, 8 2Fl.1, sentencing each
defendant to twelve nonths in a halfway house and work-rel ease

program

13 ¢f. Harrington, 114 F.3d at 519 (“The record unambi guously establishes
t hat Harrington used and abused his position as alawer in his effort [to conmt
the fraud].”).
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1

We review for abuse of discretion a decision to depart from
the guidelines. Koon v. United States, 518 U S. 81, 96-100 (1996);
United States v. Walters, 87 F.3d 663, 672 n.10 (5th Cr. 1996).
A decision whether a particular factor is a perm ssible basis for
departure is also reviewed for abuse of discretion, although this
“I's a question of law, and the court of appeals need not defer to
the district court's resolution of the point.” Koon, 116 S. C. at
2047. Should we determ ne that the court based its departure on a
mél ange of pernissible and inperm ssible factors, we nust decide
“whet her the district court would have inposed the sane sentence
had it not relied upon the invalid factor or factors.” WIIlians v.
United States, 503 U. S. 193, 203 (1992). |If we conclude that the

sentence woul d have differed, we nust remand for resentencing. |d.

2.

The court made a “heartland” departure. A court may depart
from the applicable guideline range when it “finds that there
exi sts an aggravating or mtigating circunstance of a kind, or to
a degree, not adequately taken i nto consideration by the Sentenci ng
Commi ssion in fornulating the guidelines that should result in a
sentence different from that described.” 18 U.S.C. 8§ 3553(h).
Unusual or atypical cases are not “adequately taken into
consi deration,” hence the heartland departure. The gui deli nes
expl ai n:

The Comm ssion intends the sentencing courts to treat
each guideline as carving out a “heartland,” a set of
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typi cal cases enbodyi ng the conduct that each guideline

describes. When a court finds an atypical case, one to

which a particular guideline linguistically applies but

where conduct significantly differs fromthe norm the

court may consider whether a departure is warranted.
USSG ch. 1, pt. A intro. comment. 4(b). In this way, the
heartl and departure enables courts to avoid rigid application of
t he gui delines, provided they articul ate reasons why they deemthe
case atypi cal

The difficulty lies in identifying which factors a court may
consider in evaluating atypicality. In Koon, the Court directed
sentencing courts to ask four questions:

1. What features of this case, potentially, take it

outside the Cuidelines' “heartland” and make of it a

speci al, or unusual, case?

2. Has the Conm ssi on forbi dden departures based on t hose
feat ures?

3. If not, has the Conm ssi on encouraged departures based
on those features?

4. 1If not, has the Comm ssion discouraged departures
based on those features?

518 U.S. at 95 (quoting United States v. Rivera, 994 F.2d 942, 949
(st Cr. 1993)). If the factor is not nentioned in the
gui delines, the court nust consider the “structure and theory of
both rel evant individual guidelines and the Cuidelines taken as a
whol e” and deci de whether the factor is sufficient to take the case
outside the heartl and. See Koon, id. (quoting Rivera, 994 F.2d
at 949). The court nust also bear in m nd that departures based on
grounds not nentioned in the guidelines are “highly infrequent.”
ld. (quoting US.S.G ch. 1, pt. A.

Koon teaches that discretion to depart is limted: A court
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may not do so on the basis of forbidden factors, or of a factor
al ready taken i nto account by the guidelines, unless that factor is
present to an exceptional degree or in sone other way nekes the
case different from the ordinary case in which the factor is
present. 1d.* But Koon also stresses that courts of appeals owe
consi derabl e deference in review ng a decision to depart:

Adistrict court's decision to depart fromthe Quidelines

.. wll in nost cases be due substantial deference,
for it embodies the traditional exercise of discretion by
a sentencing court. Before a departure is permtted,

certain aspects of the case nust be found unusual enough

for it to fall outside the heartland of cases in the

Guideline. To resolve this question, the district court

must make a refined assessnent of the many facts bearing

on the outcone, inforned by its vantage poi nt and day-t o-

day experience in crimnal sentencing.
518 U.S. at 98 (internal citation omtted). For an appeals court
“[t]o ignore the district court's special conpetenceSSabout the
"ordinariness' or 'unusual ness' of a particular caseSSwould risk
depriving the Sentencing Conm ssion of an inportant source of
information, nanely, the reactions of the trial judge to the fact-
specific circunstances of the case . . . .7 1d. at 99 (quoting

Rivera, 994 F.2d at 951).

3.
Over the course of its twenty-five-page sentencing opinion,

the court offered a series of reasons why it considered this case

14 Factors such as the defendant's race, sex, and religion are expressly
prohibited. See US.S.G ch. 1, pt. A intro. comment. 4(b). In determning
whet her the guidelines “take a factor into account,” courts are confined to the
guidelines and their policy statenments and official comentary. See 18 U S.C
8 3553(b).

28



atypical and therefore outside the heartland.® First, the court
determ ned that the noney-laundering guideline, US S. G § 2Sl1.1,
primarily targets l|arge-scale noney-laundering, which often
i nvol ves the proceeds of drug trafficking or other types of
organi zed crine. The commentary to the guideline notes that the
underlying statute, 18 U S.C. § 1956, is part of the Anti-Drug
Abuse Act of 1986. Simlarly, other district courts and even the
governnent (in a different case) have noted that the guideline
typically applies to drug-related offenses. 't The court
di stingui shed Henmm ngson's and Ferrouillet's conduct from that
which ordinarily warrants sentenci ng under 8§ 2S1. 1SSnanely, | arge-
scal e laundering of the fruits of organized crine.

The governnent argues that these factors are already taken
into account by the guideline, and therefore cannot serve as a
basis for departure. It points out that the guideline provides for
a three-level increase if the defendant knew or believed the funds
wer e proceeds of drug trafficking, which inplies that the guideline
enconpasses nore than just drug-rel ated offenses. See U S S G

§ 2S1.1(b)(1).

> The length of the court's explanation reflects the time and energy both
sides invested in arguing sentencing issues. The governnment, in the mdst of
t his di spute, observed that “the sentencing guideline conputations and argunents
rel ated t o downwar d departure may have becone anong the nost briefedin history.”

1 |n United States v. Caba, 911 F. Supp. 630, 635 (E.D.N.Y.), aff'd,
104 F. 3d 354 (2d Cr. 1996) (unpublished), a case involving a food stanp-for-cash
schene, the government conceded at oral argunment that “the enpl oynent of the
statute has al nbost al ways been in drug cases.” The court then concluded: *“The
noney | aundering conputations are derived fromthe guideline's relationship to
drug crimes; it is that relationship which drives the high guideline |evel and
would in this case produce a custodial range that grossly exaggerates the
seriousness of the actual conduct.” 1d. at 636.
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The district court adopted the reasoning of United States v.
Caba, 911 F. Supp. 630 (E.D.N.Y.), aff'd, 104 F.3d 354 (2d Cir.
1996), where the court held that the enhancenent provision nerely
di sti ngui shes bet ween def endants who know ngly | aunder drug noney,
and those who are ignorant of the source of the illicit funds.
This interpretation harnonizes with the elenents of the noney-
| aundering statute, which does not require know edge of the source.
More to the point, the governnent's argunent that 8§ 2S1.1 is not
limted solely to drug offenses fails to engage the district
court's observation that the statute targets both drug-related
nmoney- | aunderi ng and noney-| aundering that stens, nore generally,
from organi zed crine.

In any event, even if we agree that the guideline' s heartl and
covers nore than just noney-| aundering i nvol vi ng drugs or organi zed
crinme, we nust deci de whet her the guideline's heartl and enconpasses
the facts of this case. The district court relied on a Departnent
of Justice manual, FEDERAL PROSECUTION OF ELECTION OFFENSES (6th ed.
1995), as evidence that it is highly unusual, given the facts of
this case, to prosecute under the noney-I|laundering statutes. The
manual expressly states that “the use of conduits to conceal the
fact that corporate funds were infused into a political canpaign”
shoul d be prosecuted as a m sdeneanor. ld. at 108. The manua
al so says that nore serious crines, such as aggravated canpaign
financing viol ati ons prosecuted as fel oni es, shoul d be sentenced by
using the fraud or conspiracy-to-defraud gui del i nesSSbot h of which

provide nore lenient sentences than does the noney-|aundering
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guideline. 1d. at 135.%

The governnent argues that relying on the Departnent of
Justi ce manual as evidence of typicality would transformthe nanual
into a font of substantive rights. Yet, |ooking to the manual as
evi dence of how t he departnent recomends matching the conduct to
the crine is a far cry fromcreating a new substantive right; it
sinply illumnates what the departnent considers typical. Koon
instructs courts to enploy their “vantage point and day-to-day
experience in crimnal sentencing” to determ ne what is typical;
that a court m ght consider the vantage point of prosecutors who
routinely appear before the court is consistent wth this general
mandate. Taking into account the collective wi sdomand experience
of the Departnent of Justice seens an effective neans of ensuring
regularity in sentencingSScertainly nore so than woul d an excl usi ve
reliance on individual experience.

The governnent contends, however, that the portion of the
manual di scussing Federal El ection Canpaign Act (“FECA")
prosecutions is irrelevant, because the defendants were charged
with noney-laundering, not FECA violations. Just because the
def endants' goal was to violate FECA, the governnent reasons, does
not absolve themof crimnal liability for the other statutes they
violated in pursuance thereof. If a defendant commts nurder in
order to steal a car, he is prosecuted for nurder, not car theft.

The governnent's argunment anmounts to a claimthat the noney-

¥ 1n fact, the court ultimately enployed the fraud guideline, U S.S. G
§ 2F1.1, in fashioning the sentences.
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| aundering statute facially applies to the defendants' conduct SSa
point no one contests. As such, the governnent's challenge fails
to engage the fundanmental premse of +the district court's
reasoni ng: that Hemm ngson's and Ferrouillet's conduct, when vi enwed
al ongsi de the conduct that is usually prosecuted under the noney-
| aundering statutes, was atypical

Contrary to the governnent's inference, the court did not rule
that this was just an FECA caseSSand contrary to the defendants
argunents, this is not an FECA case. It is a noney-laundering
case, but an wunusual one in that the goal was to conceal a
corporate contribution to a defunct political canpaign. The key
question is whether the facts are sufficiently unusual to warrant
a heartland departure.

The two cases the governnent relies onto prove the typicality
of this prosecution reveal the weakness of its position. Bot h
United States v. Geen, 964 F.2d 365 (5th Gr. 1992), and United
States v. Carpenter, 95 F.3d 773 (9th Gr. 1996), involved | ong-
runni ng schenes far nore el aborate than the isolated instance of
nmoney- | aundering that occurred here. |In Geen, the defendant was
t he Comm ssi oner of Insurance of Louisiana who accepted conceal ed
corporate contributions as bribes; in Carpenter, a state senator
and two acconplices hatched a detailed plan to convert political
contributions to private funds. Wil e these cases support the
governnent's position that it is not unprecedented to prosecute
el ection-rel ated wongdoi ng under the noney-|aundering statutes,

the governnent's failure to identify nore than two casesSSbot h of
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which differ factually in inportant respects from the instant
caseSScuts against its claim that this sort of conduct is

ordinarily prosecuted as noney-l aunderi ng. ®

4.

In concluding that the defendants' conduct was sufficiently
unusual to warrant departure, the district court followed United
States v. Wnters, 105 F. 3d 200, 208 (5th Gr. 1997), in which we
deened it “incunbent on the district court to articul ate rel evant
facts and valid reasons why the circunstances of this case were of
a kind or degree not adequately considered by the CGuidelines and
thus sufficient to take it outside the heartland of relevant
cases.” The court did exactly that here, noting that the

defendants were not seeking to legitimze a stream of illegal

18 Ferrouillet attaches to his brief a recent report to Congress by the
United States Sentencing Comm ssion, Sentencing Policy for Mney Laundering
O fenses, including Cooments on Departnent of Justice Report (Sept. 18, 1997).
Al 't hough the district court did not rely on this report, which was issued after
sent enci ng, the Comnmi ssion's conclusions tend to support the court's reasoning.
The Conmi ssion explained that its

| ong-termanal ysi s of noney | aundering cases al so denonstrated t hat
the intended relationship between the harm caused and the
neasur enent of the offense seriousness under the noney | aundering
sent enci ng gui del i nes has becone di storted. |ndividuals who engaged
in essentially the sane offense conduct received substantially
hi gher or |ower sentences, depending on whether they were charged,
convi cted, and sentenced under the wunderlying offense-related
statute, or the noney |aundering statute, or both.

[ T he Conmi ssion's anal ysis of noney | aundering sentences reflects
that disparate sentencing persists as a result of the structure of
the current noney |laundering guidelines. . . . The potential for

. disparate results between economic and drug trafficking
offenses in connection with money |aundering is problematic, and
reinforces the need for fundamental revisions to the noney
| aunderi ng sentenci ng guidelines.

Id. at 7-8.
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i ncone into the mainstream econony. The court further noted that
the source of the noney was corporate funds rather than drug
proceeds, or proceeds fromsone other unlawful activity. In sum
the court's conclusion, based on its vantage point and day-to-day
experience in crimnal sentencing, reflects nothing nore than a
determnation that the particular facts of this caseSSnoney-
| aundering for purposes of concealing a corporate contribution to
a defeated candidateSSwere atypical when conpared to other
prosecutions under the noney-laundering statutes.

The gui delines grant considerable discretion in identifying
facts and circunstances that warrant departureSSeither dowward or
upward. As the Koon Court noted, “the Comm ssion chose to prohibit
consideration of only a fewfactors, and not otherwsetolimt, as
a categorical matter, the considerati ons which m ght bear upon the
decision to depart.” 518 U.S. at 94. The district court prem sed
its decision on the unusual facts of this case; it also considered
Departnent of Justice practice, the | anguage and structure of the
gui deline, and the absence of casel aw supporting the governnent's
claimto typicality. W cannot say that this constituted an abuse

of discretion under Koon.

5.
The district court stated one reason for departure that we
deeminperm ssible. The court observed that this prosecution was
brought by an | ndependent Counsel and therefore “did not followthe

traditional checks and procedures of a typical federal governnent

34



prosecution.”'® W see no relevance between the fact that the
United States is prosecuting through the Ofice of |ndependent
Counsel and the appropriateness of a downward departure.

Characterizing a prosecution by the |Independent Counsel as
per se unusual would grant courts an automatic right to depart when
sentencing in such cases. W refuse to accept this reasoning. “It
is now established beyond dispute that . . . the |ndependent
Counsel stands in place of the Attorney General and represents the
United States in any proceeding within his or her jurisdiction.”
In re Seal ed Case, 146 F.3d 1031, 1031 (D.C. Cr. 1998) (denial of
rehearing en banc) (Silberman, J., concurring).

An | ndependent Counsel prosecutes in the nane of the United
States and enjoys “full power and i ndependent authority to exercise
all investigative and prosecutorial functions and powers of the
Department of Justice.” 28 U S.C 8 594(a); Mrrison v. dson
487 U. S. 654, 662 (1988). There is no basis, in our precedent or
in practice, for deemng an |ndependent Counsel prosecution
i nherently suspect. W do not believe, however, that the district
court would have sentenced differently absent reliance on this
i nperm ssible factor. See United States v. McDowel |, 109 F. 3d 214,
219 (5th Gr. 1997) (upholding upward departure based on one
perm ssible and one inpermssible reason). Accordingly, its

m stake in this regard is not reversible error.

19 The defendants, in their briefs, abandon insinuation and cast subtlety
to the wind. Hemm ngson's brief opens with the plaintive cry: “WHAT WRATH HATH
| NDEPENDENT COUNSEL WROUGHT. "
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AFFI RVED. 20

20 The notion to supplenment the record is denied.
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