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RHESA HAVKI NS BARKSDALE, Circuit Judge:

This appeal presents, once again, application of our plain
error standard of reviewfor a defendant’s failure at sentencing to
object to |l ack of notice, when the district court utilizes a basis
for upward departure not advanced pre-sentencing by either the
presentence report, a subm ssion by the Governnent, or the district
court. Havi ng pleaded guilty to a drug trafficking conspiracy,
John E. MIton, IIl, challenges his sentence, contending that the
district court erred, inter alia, (1) by enhancing his sentence for
obstruction of justice for inducing a co-conspirator to sign a

false affidavit; (2) by not giving notice that it woul d consider



m srepresentati on of assets as a basis for an upward departure; and
(3) by departing upward on that basis. W AFFIRM
| .

Bet ween January 1993 and August 1995, MIton participated in
a conspiracy to possess with intent to distribute cocaine. Mre
than 88 kilograns of powder cocaine and 6.9 kilograns of cocaine
base were transported from Houston, Texas, to Baton Rouge,
Loui si ana, where it was sol d.

In md-March 1996, MIton and three others were indicted for
that conspiracy, which violated 21 U S.C. 8§ 846; MIton, also for
three counts of cocaine distribution. A warrant was then issued
for MIton’s arrest.

Al though MIton knew he had been indicted, he did not
surrender until md-August. MIlton pleaded guilty in October 1996
to the conspiracy count. Pursuant to his plea agreenent, the other
counts were di sm ssed.

The presentence report (PSR) identified factors warranting an
upward departure from the offense level, including MIlton's
obstruction of justice by hiring |lawers to approach three of
MIlton’s co-conspirators to sign false affidavits exonerating him
Two co-conspirators did so. At a hearing in March 1997, the
district court gave notice of its intent to depart upward, as
det ai | ed bel ow.

At sentencing in April 1997, the district court found that
MIton had asked a co-conspirator to sign a false affidavit

exonerating MIton, and that this was an obstruction of justice



which justified the PSR s recommended two-poi nt enhancenent under
US S G §3CL1, bringing the offense |l evel to 42. The court next
i nposed a one-point upward departure, because it found that MIlton
had obstructed justice by failing, during the presentence
i nvestigation, to provide sufficient financial information to the
probation officer. But, the court reconsidered its earlier denial
of the Government’s U S S.G § 5K1.1 notion for a two-I|evel
downwar d departure, and granted one |evel. Based on the final
offense level of 42 and crimnal history category of |, the
i npri sonment range was 360 nonths tolife. MIton was sentenced to
600 nont hs (50 years) inprisonment and fined $250, 000.

In addition, the court stated that, if its upward departure
was reversed on appeal, then in the alternative, it would have
i nposed a one-| evel upward departure for any of the three i nstances
in which MIton solicited others to sign the false affidavits. In
the further alternative, it stated that it would raise Mlton's
crimnal history category one | evel because of his use of “clone”
cellular telephones and his continuing drug dealing with the
know edge he had been indicted.

.

MIton contests (1) the enhancenent for obstruction of justice
for inducing a co-conspirator to sign a fal se affidavit exonerating
MIton; (2) the lack of notice that m srepresentation of assets
woul d be considered as a basis for an upward departure; (3) such
departure for obstruction of justice based on m srepresentation;

and (4) the alternative sentencing bases, <clained to be



i nperm ssible, lacking in notice, and unwarranted. Because we do
not find reversible error as to the original sentence, we do not
reach the alternative. (MIton al so preserves, but in the light of
wel | - established authority does not argue, his sentencing di sparity
i ssue concerni ng cocai ne base and powder cocai ne.)
A
The obstruction of justice finding concerning the false
affidavit is reviewed for clear error. United States v. Paden, 908
F.2d 1229, 1236 (5th Gr. 1990), cert. denied, 498 U S. 1039
(1991). Along this line, the pertinent Quidelines section,
US S G 8§ 3Cl.1, provides:
If the defendant wllfully obstructed or
i npeded, or attenpted to obstruct or inpede,
the admnistration of justice during the
i nvestigation, prosecution, or sentencing of
the instant offense, increase the offense
| evel by 2 levels.
And, 8 3Cl.1 comment 3 states, in pertinent part:
The following is a non-exhaustive list of
exanpl es of the types of conduct to which this
enhancenent applies:
(a) threatening, intimdating, or
ot herwi se unlawfully influencing a co-
def endant, witness, or juror, directly or
indirectly, or attenpting to do so;

(b) commtting, suborning, or attenpting
to suborn perjury;

(c) producing or attenpting to produce a
false, altered, or counterfeit docunent
or record during an of ficial
i nvestigation or judicial proceeding...
Finding that MIton had induced co-conspirator Robertson to

sign a false affidavit exonerating MIton, the court applied the



enhancenent. MIlton clains there was no evidence of any w |l ful
obstruction of justice: he did not threaten Robertson, and the
affidavit was never used.

The PSR found MIton to be a nmnager or supervisor in a
conspiracy involving at | east five participants. According to the
PSR, attorneys hired by MIton asked three of his co-conspirators
to sign affidavits exonerating MIton from the conspiracy.
Robertson and one other co-conspirator signed such affidavits
provi ded by the attorneys.

At MIlton’s sentencing hearing, Robertson testified that,
after his arrest in June 1995 and prior to MIlton’ s being
indicted, he told MIton, during a tel ephone conversation, that
anot her co-conspirator was cooperating with the Governnent. In
response, MIlton told Robertson that attorneys would cone to the
prison with an affidavit for himto sign, which would state that he
and M| ton were never involved in trafficking drugs. The attorneys
brought the affidavit to Robertson, told himthat MIton wanted hi m
to sign it, and Robertson conpli ed. Robertson later testified
falsely at his ow trial concerning his involvenent with Mlton in
the drug conspiracy. During MIton’s sentencing hearing, when
Robertson was asked why he testified falsely and signed a false
affidavit, he replied “to protect nyself and to protect MIton”

As evidenced by MIton's guilty plea, he knew that, when his
attorney approached Robertson, he (MIton) was involved in a drug
conspiracy; therefore, MIton knew he was asking one of his co-

conspirators to sign a false affidavit. MIlton’ s contention that



the district court failed to give proper consideration to the fact
that the affidavit was not used by MIton is quite disingenuous; if
MIton’s case had gone to trial, the affidavit coul d have been used
to inpeach Robertson, had he chosen to cooperate wth the
Governnent and testify against MIton.

It was not clearly erroneous for the district court to find,
based on t he above evi dence, that MIton was attenpting to obstruct
justice. Cf. United States v. Bethley, 973 F. 2d 396, 402 (5th Cr.
1992) (upholding 8 3Cl.1 obstruction of justice enhancenent in part
because a defendant contacted his associate on at |east five
occasions to ask her to sign a false affidavit exonerating him
stating “I would do it for you”), cert. denied, 507 U S. 935
(1993).

B.

Regardi ng whether the district court gave notice it would
consi der conceal nent of assets as a basis for upward departure, we
must first determ ne the proper standard of review As discussed
infra, it is for plain error.

Federal Rule of Crim nal Procedure 32(c)(1l) provides: “At the
sent enci ng hearing, the court nust afford counsel for the def endant
and for the Governnent an opportunity to comment on the probation
officer’s determnations and on other matters relating to the
appropriate sentence”. Qur court interpreted this Rule to require
a court to notify counsel of its intent to depart upward and
identify the basis for such possible departure. United States v.

Qero, 868 F.2d 1412 (5th Cr. 1989). The Suprene Court provided



further

(1991):

guidance in Burns v. United States, 501 U S

We hold that before a district court can
depart upward on a ground not identified as a
ground for upward departure either in the
[PSR] or in a prehearing subm ssion by the
Governnent, Rule 32 requires that the district
court give the parties reasonable notice that
it is contenplating such a ruling. Thi s
notice must specifically identify the ground
on which the district court is contenplating
an upward departure.

(Enphasi s added.) See also United States v. Pankhurst,

345, 357 (5th Cr.) (“Under Burns, Rule 32 requires that,

district court may depart upward,

ei t her

subm ssion by the Governnent, or fromthe court.”), cert

118 S. C

630 (1997).

The holding in Burns was based on the concern that

parties wll address possible sua sponte
departures in a random and wasteful way by
trying to anticipate and negate every
concei vabl e ground on which the district court
m ght choose to depart on its own initiative.
At worst, and nore likely, the parties wll
not even try to anticipate such a devel opnent;
where neither the [PSR] nor the attorney for
the Governnent has suggested a ground for
upward departure, defense counsel m ght be
reluctant to suggest such a possibility to the
district court, even for the purpose of
rebutting it. In every case in which the
parties fail to anticipate an unannounced and
uninvited departure by the district court, a
critical sentencing determnation wll go
unt est ed by t he adversari al process
contenpl ated by Rule 32 and the Cuidelines.

501 U. S at 137.

The PSR,

129, 138

118 F. 3d

before a

t he def endant nust have noti ce,

in the PSR (see Rule 32(b)(4)(B)), or in a pre-hearing

deni ed,

in assessing Mlton’s ability to pay a fine, noted:



MIton s financial statenent is not reflective
of the type of incone associated with mjor
anounts of cocai ne distribution. | nformati on
from agents and those associated with him
i ndicate that many of the houses used in the
conspiracy were placed in the nane of other
i ndi vi dual s. This infornmation has not been
verified. A final determ nation of his worth
cannot be nmde.

But, this section pertained only to Mlton’s ability to pay a fine,
and did not suggest related collateral natters as a basis for an
upward departure. In fact, the PSR di scussed an upward departure
only with respect to the false affidavits and the use of “clone”
cellular tel ephones while a fugitive fromjustice.
At the March 1997 hearing, the district court gave the
foll ow ng noti ce:
This is what the court is going to do in
this case: the court is going to give notice

of the court’s intent to depart upward in this
case on the basis of [US S G § 2D1.1,

concer ni ng t he base of f ense | evel
determ nati on for, i nter alia, drug
trafficking conspiracies] and specifically of
the court’s intent that all the cocaine

involved in this case, both 88.337 kilos of
powdered cocaine and 6.9 kilos of Dbase
cocaine, be wused in connection wth any
sentence that mght be inposed in this case.
And then specifically, so that everybody w ||
understand, that if the court uses 1.15 kil os
of base cocaine, that woul d give the defendant
an of fense | evel of 38 in this case whether or
not there is sufficient other quantity of
cocaine involved in this case such that the
court should depart upward because of the
anmount of cocaine involved in this case under
[US. S.G 8§ 2D1.1] and specifically Note 17
t hereof, which provides, “In an extraordinary
case, an upward departure above offense | eve
of 38 on the basis of drug quantity nmay be
war r ant ed.



The court also advises counsel for al
parties of the court’s intent to accept
evidence on the issue of obstruction of
justice on all issues set forth in the [PSR]
and in addition, obstruction of justice on
whet her or not representations nade to the
court by the defendant regardi ng his financi al
situation is true and correct, and in
particul arity whether or not the defendant has
properly disclosed all vehicles which either
he purchased for hinself or others, including
but not limted to, Rolls Royces, Porches,
Mer cedes, and Suburbans, or other such type
vehi cl es.

The purpose of that inquiry 1is to
determ ne whether or not, under the facts of
this case, a fine should be inposed in
accordance with [U. S.S. G 8 5EL1.2, application
note 6], which provides that the existence of
i ncome or assets that the defendant failed to
disclose may justify a larger fine than that
whi ch otherwi se would be warranted under [8§
5E1.2]. The court nmay base its conclusion as
to this factor on information revealing
significant unexplained expenditures by the
def endant, or unexpl ai ned possessi on of assets
that do not conport wth the defendant’s

reported incone. |If the court concludes that
the defendant wllfully msrepresented al
[or] part of his inconme or assets, it nmay

increase the offense level and the resulting
sentence in accordance with Chapter three,
Part C obstruction.

And finally, ... | want the parties to
strongly either argue this or brief this
i ssue[:] whether or not there can be and has
been acceptance of responsibility because of
the defendant’s actions in continuing his drug
trade while under indictnment and having
know edge t hereof.

And al so whet her or not those actions and
the anount of drugs involved in the activity
involved in this case is such that the court
should consider whether or not to depart
upward because the defendant’s prior crimna
history is not adequately reflected in his
prior and current conduct.

9



And | think that satisfies whatever
notices | need to give to everybody. And |
t hi nk, considering the nagnitude of this case
and the fact that this defendant -- the range,
dependi ng on what the offense | evel could be,
even facing a life sentence, would be better
served.
(Enphasi s added.)

As quot ed above, the district court gave notice of its intent
to depart upward. But, as for its statenent that it woul d accept
evi dence of “obstruction of justice on whether or not
representations made to the court by the defendant regarding his
financial situation is true and correct, and in particularity
whet her or not the defendant has properly disclosed all vehicles
whi ch either he purchased for hinself or others”, it went on to
state only that, “[i]f the court concludes that the defendant
Wllfully msrepresented all [or] part of his inconme or assets, it
may increase the offense level and the resulting sentence in
accordance with Chapter three, Part C obstruction”.

As MIlton correctly points out, neither of these statenents
about assets msrepresentation is expressly naned as a possible
basis for an upward departure; rather, they appear to pertain to
the cal culation of a fine and to an enhancenent under 8 3Cl.1. The
upward departure notification appears to have been limted to 8§
2D1.1, concerning the offense |level for crines involving drugs.

1
At the April sentencing hearing, when the court departed

upward because of the assets m srepresentation, MIton s counse

did not object to the lack of notice of this possible departure-

10



basis. At oral argunent on appeal, MIlton’s counsel (who did not
represent M|lton at sentencing) noted that Burns made no nenti on of
an objection, and stated this suggests one is not required when it
is the court that fails to give notice.

Burns did not address this question. Qur court has: if no
objection to lack of notice is made in district court, we review
only for plain error. See United States v. Hawkins, 87 F.3d 722,
730 (5th Cr.) (holding that defendant’s contention, that the
district court’s basis for upward departure is anmbi guous and not
stated in the PSR is reviewed only for plain error because
defendant failed at sentencing to object to | ack of notice), cert.
denied, 117 S. C. 408 (1996); see also United States v. Coenen
135 F. 3d 938, 940-41 (5th G r. 1998) (determ ning, for non-upward
departure sentencing inposition, whether defendant sufficiently
objected to lack of notice before addressing whether notice
requi red); Pankhurst, 118 F. 3d at 356-57 (determ ning, for downward
departure, whether Governnent sufficiently objected to lack of
noti ce before addressi ng whether notice required).

MIton did not object, nove for a continuance, or in any way
indicate that the lack of notice of the basis for the upward
departure had prejudiced him at the sentencing hearing.
Accordingly, we reviewhis | ack-of-notice contention only for plain

error.”

The di ssent appears to inply that it is inproper for us
to apply plain error sua sponte, in that the Governnent did not
contend that MIton's failure to object nmandat ed such a standard of
review. But, it is nore than well-established that

11



2.

As discussed in United States v. Calverley, 37 F.3d 160, 162-
64 (5th Gr. 1994) (en banc), cert. denied, 513 U S. 1196 (1995),
we wll reverse for plain error if (1) there is error, (2) that is
cl ear or obvious, and (3) affecting substantial rights. And, even
then, we have discretion to correct such errors; generally, we wll
do so only if they “seriously affect the fairness, integrity, or
public reputation of judicial proceedings”. 1d. at 164 (quoting
United States v. Atkinson, 297 U S. 157, 160 (1936)). See Hawki ns,
87 F.3d at 730.

Wile the district court should have “specifically
identif[ied] the ground on which [it was] contenpl ating an upward
departure”, Burns, 501 U S at 138-39, MIlton' s counsel was not
placed in the position of “trying to antici pate and negate every
concei vabl e ground on which the district court mght choose to
depart on its own initiative”. ld. at 137. The purpose behind
notice of upward departure is to give effect to the Rule 32
requi renent that the parties be given “an opportunity to comment
upon the probation officer’s determnation and on other matters

relating to the appropriate sentence”. FeD. R CRM P. 32(a)(1);

... ho party has the power to control our
standard of review. A review ng court may
reject both parties’ approach to the standard.
If neither party suggests the appropriate
standard, the reviewing court nust determ ne
the proper standard on its own...

United States v. Vontsteen, 950 F.2d 1086, 1091 (5th Cr.) (en
banc) (citation omtted), cert. denied, 505 U S. 1223 (1992) see
also United States v. Pierre, 958 F.2d 1304, 1311 n.1 (5th Cr.
1992) (en banc).

12



Burns, 501 U S. at 135. Notice of upward departure should be
sufficient to satisfy “Rule 32's purpose of pronoting focused,

adversarial resolution of the | egal and factual issues relevant to

fixing Quidelines sentences”. 1d. at 137; Coenen, 135 F. 3d at 943.
There was no reversible plain error. The district court
provided notice of the “legal [upward departure] and factual

[ msrepresentation of assets] issues” upon which it ultimtely
based its departure. Therefore, contrary to his assertions on
appeal, and for plain error purposes, MIlton's counsel was
sufficiently on notice to discuss when and how upward departures
are permtted, as well as the specific facts concerning the assets-
m srepresentation.

C.

Regardi ng that departure, the factual findings are revi ewed
for clear error; the decision to depart, for abuse of discretion.
E.g., United States v. Isnpbila, 100 F.3d 380, 397 (5th Cr. 1996).
“W will affirma departure fromthe Sentencing Guidelines if it is
based on ‘acceptable reasons’ and the degree of departure is
‘reasonable’.” United States v. Cenents, 73 F.3d 1330, 1341 (5th
Cr. 1996) (citing United States v. Vel asquez-Mercado, 872 F.2d
632, 637 (5th Cir.), cert. denied, 493 U.S. 866 (1989)).

Under 18 U.S.C. § 3553(b) and U S.S.G § 5K2.0, a court may
depart from the Quidelines when it finds “that there exists an
aggravating or mtigating circunstance of a kind, or to a degree,
not adequately taken into consideration by the Sentencing

Commi ssion in formulating the guidelines that should result in a

13



sentence different from that described”. A court may nmake a
departure, even when the factor is already taken into account
el sewhere in the Guidelines, “only if the factor is present to a
degree substantially in excess of that which ordinarily is involved
in the offense”. U S.S.G § 5K2.0.

Qur court has recognized that nmultiple acts of obstruction of
justice may warrant an upward departure. E.g., Isnoila, 100 F. 3d
at 397; Cenents, 73 F.3d at 1342. Again, U S S.G 8§ 3Cl.1 allows
an enhancenent “[i]f the defendant willfully obstructed or i npeded,
or attenpted to obstruct or inpede, the adm nistration of justice
during the i nvestigation, prosecution, or sentencing of the instant
of fense”. (Enphasis added.) An exanple of the type of conduct to
which 8 3C1. 1 appliesis “providing materially false informationto
a probation officer in respect to a presentence or other
i nvestigation for the court”. (Enphasis added.) U S. S.G § 3Cl1.1
cnt. 3(h).

The district court departed upward one | evel because MIton
“failed to provide accurate financial information to the probation
officer during the presentence investigation”. M 1ton contends
t hat such undi scl osed assets were never shown to have been owned by
him and, therefore, were not material; and, in the alternative,
that there was no proof of willfulness in his failure to provide
the information.

At the sentencing hearing, co-conspirator Fisher testified
that MIton told himto retrieve MIton’s Porsche froma wonman in

Bat on Rouge and drive it to Houston. Fisher was arrested en route

14



to Houston, and the Porsche was seized by the Governnent. MIlton
had tol d Fi sher that he paid $25,000 for the Porsche. Fisher also
testified that he was present in Houston in 1996 when MIlton
purchased a BMNfor a femal e drug-trafficking associate, inlieu of
child support paynents.

Fisher testified that he had seen MIton purchase dianond
earrings and a marquis dianond ring. And, when Fisher net with
MIton in Houston, MIlton was staying at expensive hotels such as
the Hyatt Regency.

The drug-trafficking conspiracy towhich MIton pleaded guilty
i nvol ved al nost 100 kil ograns of cocaine. Robertson, who had been
receiving cocaine fromMIton, testified that he (Robertson) was
maki ng $5,000 to $10,000 profit per kilogram sold. Robert son
stated t hat he had made approxi mately $250, 000 i n t he course of the
conspiracy, and had approximately $100,000 at the tinme of his
arrest.

On the other hand, MIton did not report significant assets to
the probation officer, reporting owing only a $5,000 life
i nsurance policy, a Rolex watch, and two handguns. The total of
his reported assets was $12, 700. Mlton did not disclose his
interest in the Porsche, the BMN or the marquis dianond ring.

Qoviously, this information was nmaterial to the probation
officer’'s determnation of MIlton's ability to pay a fine; as
stated in the PSR the officer concluded that “[a] final
determnation of [MIton’s] worth cannot be nade”. See U S.S.G 8§

3C1.1, cnm. 5 (““Material’ ... information, as used in this

15



section, nmeans ... information that, if believed, would tend to
i nfluence or affect the i ssue under determ nation.”); United States
v. Dupre, 117 F.3d 810, 825 (5th Gr. 1997) (“*A statenent to a
probation officer concerning one’'s financial resources wll
obviously affect the officer’s determnation of ability to pay.’ ")
(quoting United States v. Cusumano, 943 F.2d 305, 316 (3d Cr.
1991), cert. denied, 502 U S. 1036 (1992)), cert. denied, 118 S.
Ct. 857 (1998).

MIton contends that the BMNwas a gift to his girlfriend in
lieu of child support, and therefore the asset is hers, not his.
However, as Fisher and Robertson testified, it is not unusual for
a drug trafficker to place property in the nanmes of others in order
to avoid seizure. At the very least, if MIton had nentioned these
items, the probation officer would have been in a position to
determne their true ownership and, therefore, better determ ne
MIlton’s ability to pay a fine.

Mor eover, the | arge anobunts of cocaine sold in the course of
the conspiracy, along with testinony that MIton was seen wth
| arge anounts of cash, justifies the probation officer’s conclusion
that “MIton’s financial statenent is not reflective of the type of
i ncone associated with major anounts of cocaine distribution”.
Also noteworthy is Fisher’s testinony that, when MIlton was
informed that he had been indicted and told he (MIlton) should
consider fleeing to Mexico, MIton responded that he planned to

make “enough noney” and then turn hinself in.
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The district court noted all of the above evidence in finding
that MIlton had wllfully obstructed justice by providing
materially false information to the probation officer. In the
i ght of the above evidence, the court was not clearly erroneous in
findi ng obstruction of justice, and did not abuse its discretionin
upwardly departing one |evel.

L1,
For the foregoing reasons, MIton’s sentence is

AFF| RMED.
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DeMOSS, Circuit Judge, concurring in part, dissenting in part:

| concur with that part of the majority opinion that affirns
the district court’s inposition of a two-I|evel enhancenent for
obstruction of justice pursuant to 8§ 3Cl1.1

| must respectfully dissent, however, fromthat part of the
majority opinion that affirnms the district court’s inposition of a
one-|l evel departure, which was also inposed for obstruction of
justice. | agree with the majority that Burns v. United States,
501 U. S. 129, 137-38 (1991), requires a sentencing court to provide
advance notice, specifically identifying the particul ar ground upon
which it may grant an upward departure. | |ikewi se agree with the
majority’s conclusion that the district court’s notice in this case
fell short of the requirenents inposed by Burns.

| do not agree, however, with the nmgjority’s plain error
anal ysis which sweeps the Burns defect wunder the rug. The
governnent never raised MIlton's failure to object as a ground
justifying a hei ghtened standard of reviewin this case. Thus, the
majority israising Mlton's failure to object sua sponte, and t hen
finding the sentencing court’s unfortunate, but nonethel ess pl ain,
failure to adhere to the dictates of Burns excusable. Simlarly,
| cannot agree that the governnent adequately established any
conceal nent on MIton’s behalf. The Porsche relied upon by the
gover nnent had apparently been seized prior tothe tinme that MIton
was interviewed by the probation officer. The bal ance of the

governnent’s evi dence relies upon specul ati on concerni ng t he status
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of purported gifts and the fact that MIton, at one tine or
anot her, had consi derabl e assets.
For the foregoing reasons, | would require that MIlton's

sentence be vacated and the cause remanded for resentencing.
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