United States Court of Appeals,
Fifth Grcuit.
No. 97-30592
Summary Cal endar.

Shirley MARSHALL, Individually and on behal f of Nydia MARSHALL,
Pl ai ntiff-Appellant,

V.

EAST CARROLL PARI SH HOSPI TAL SERVI CE DI STRI CT, doi ng busi ness as
East Carroll Parish Hospital, Defendant-Appell ee.

Feb. 9, 1998.

Appeal from the United States District Court for the Wstern
District of Louisiana.

Bef ore W ENER, BARKSDALE and EM LIO M GARZA, Circuit Judges.

RHESA HAVKI NS BARKSDALE, Circuit Judge:

Sinply put, this appeal concerns the effect to be given an
affidavit filed in opposition to a notion for sunmary judgnent.
Shirley Marshall, individually and on behal f of her m nor daughter,
Nydi a Marshall, contests the sunmary judgnent granted East Carrol
Parish Hospital Service District (the Hospital), dism ssing her
action, brought under the Energency Medical Treatnent and Active
Labor Act (EMIALA), 42 U.S.C. 8§ 1395dd. We AFFIRM

| .

Fifteen-year-old Nydia Marshall was brought by anbul ance to
the Hospital's energency room on 18 Cctober 1994, because she
"woul dn't nove" while at school after the bell rang. Upon her
arrival, Hospital personnel took her history and vital signs. She
was unabl e to verbally communi cate while at the energency room but
cooperated when renoving her clothing and watched novenent of
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persons com ng in and out of the energency room She was exam ned
by Dr. Marc Horowitz, who al so had several nedical tests perforned
on her.

Dr. Horow tz di agnosed Nydia Marshall as having a respiratory
infection and discharged her. He infornmed Shirley Mrshall that
her daughter's failure to comuni cate was of unknown eti ol ogy, and
advi sed her to continue adm nistering the nedications which had
been prescribed by the famly doctor on the previous day and to
return to the enmergency roomif the condition deteriorated. The
conplaint alleged that, later that sane day, Nydia Marshall's
synptons continued to worsen, and she was taken to the energency
roomat a different hospital, where she was di agnosed as suffering
from a cerebrovascular accident consistent with a left mddle
cerebral artery infarction.

This action clained that the Hospital violated EMIALA by
failing to provide Nydia Mrshall with an appropriate nedica
screeni ng exam nation and failing to stabilize her condition prior
to discharge. The Hospital noved for sunmary judgnent and
subm tted supporting affidavits fromDr. Horowtz and a registered
nurse who had participated in Nydia Marshall's treatnent in the
Hospital's energency room

The district court allowed Marshall three nonths in which to
conduct discovery necessary to respond to the notion. In
opposition to that notion, Mrshall submtted a statenment of
contested facts and the sworn affidavit of Lena M ddl ebrooks, a

licensed practical nurse, who had been on duty at the Hospita



energency room when Nydia Marshall was treated.

The district court granted sunmary judgnment for the Hospital

on the ground that no material fact issues were in dispute.
1.

Marshall contends that M ddl ebrooks' affidavit created a
genui ne issue of material fact. O course, we review a grant of
summary judgnent de novo. E.g., Geenv. Touro Infirmary, 992 F. 2d
537, 538 (5th Cir.1993).

Summary judgnent "shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with the affidavits, if any, show that there is
Nno genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of [aw" FED. R Qv. P.
56(c); &e.g., Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th
Cir.1994) (en banc). Along this line, the evidence, and the
inferences to be drawn from it, are viewed in the light nost
favorable to the non-novant. E.g., LeJdeune v. Shell QI Co., 950
F.2d 267, 268 (5th Cr.1992). And, if the novant neets the initial
burden of showing that there is no material fact issue, the burden
shifts to the non-novant to produce evidence or set forth specific
facts show ng the existence of a genuine issue for trial. FeD. R
CQv. P. 56(e); e.g., Celotex Corp. v. Catrett, 477 U S. 317, 324,
106 S. Ct. 2548, 2553, 91 L.Ed.2d 265 (1986).

The Act provides in relevant part:

In the case of a hospital that has a hospital energency
departnent, if any individual ... conmes to the energency
departnent and a request is nmade on the individual's behalf
for examnation or treatnent for a nedical condition, the
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hospital nust provide for an appropriate nedical screening
exam nation wthin the capability of the hospital's energency
departnent, including ancillary services routinely avail abl e
to the energency departnent, to determ ne whether or not an
energency nedical condition ... exists.
42 U. S.C. 8§ 1395dd(a) (enphasis added). The Act defines an
"enmergency nedical condition", in pertinent part, as
(A) a nedical condition manifesting itself by acute
synptons of sufficient severity (including severe pain) such
that the absence of imediate nedical attention could
reasonably be expected to result in—

(i) placing the health of the individual (or, with
respect to a pregnant wonman, the health of the wonman or
her unborn child) in serious jeopardy,

(ii) serious inpairnent to bodily functions, or

(ii1) serious dysfunction of any bodily organ or
part....

42 U. S. C. 8§ 1395dd(e)(1). And, if the hospital determ nes that the
i ndi vidual has an "energency nedical condition", then
the hospital nust provide either—

(A) withinthe staff and facilities available at the
hospital, for such further medical exam nation and such
treatnent as may be required to stabilize the nedica
condition, or

(B) for transfer of the individual to another
medi cal facility...

42 U.S.C. § 1395dd(b)(1).

Marshal | contends that M ddl ebrooks' affidavit denonstrates
t hat Hospital personnel knew that Nydia Marshall had an energency
medi cal condition and were very concerned about the cursory
exam nation provided by Dr. Horowtz; that Dr. Horowitz should
have perforned a fundoscopic exam nation, cranial nerve testing,

nmotor strength testing, and deep tendon reflex testing; and that



Nydia Marshall should have been admtted to the Hospital for
observation of her unexplained altered nental status. |n essence,
Marshall is contending that Dr. Horowitz commtted mal practice in
failing to accurately diagnose an energency nedi cal condition.

We agree with the other courts which have interpreted EMIALA
that the statute was not intended to be used as a federal
mal practice statute, but instead was enacted to prevent "patient
dunpi ng", which is the practice of refusing to treat patients who
are unable to pay. See Summers v. Baptist Med. Center Arkadel phia,
91 F.3d 1132, 1136-37 (8th G r.1996) (en banc); Vickers v. Nash
Ceneral Hosp., Inc., 78 F.3d 139, 142 (4th Cr.1996); Correa v.
Hospital San Francisco, 69 F.3d 1184, 1192 (1st Cr.1995), cert.
denied, --- US ----, 116 S . C. 1423, 134 L.Ed.2d 547 (1996);
Eberhardt v. City of Los Angeles, 62 F.3d 1253, 1255, 1258 (9th
Cir.1995); Uban By and Through Urban v. King, 43 F.3d 523, 525
(10th G r.1994); Holconb v. Mnahan, 30 F.3d 116, 117 & n. 2 (11th
Cir.1994); Gatewood v. Washi ngton Heal thcare Corp., 933 F. 2d 1037,
1038-39 (D.C. Cir.1991); Cleland v. Bronson Health Care G oup,
Inc., 917 F.2d 266, 268, 272 (6th C r.1990).

Accordingly, an EMIALA "appropriate nedical screening
exam nation" is not judged by its proficiency in accurately
di agnosing the patient's illness, but rather by whether it was
performed equitably in conparison to other patients with simlar
synptons. See Summers, 91 F.3d at 1138; Vickers, 78 F. 3d at 143;
Correa, 69 F.3d at 1192-93; Repp v. Anadarko Mun. Hosp., 43 F. 3d
519, 522 (10th G r.1994); Hol conb, 30 F.3d at 117. If the



Hospital provided an appropriate nmedi cal screeni ng exam nation, it
is not |liable under EMIALA even if the physician who perforned the
exam nation made a m sdiagnosis that could subject him and his
enployer toliability in a nmedical mal practice action brought under
state | aw. See Eberhardt, 62 F.3d at 1258 ("The hospital's failure
to detect the decedent's alleged suicidal tendency may be
actionabl e under state nedical mal practice |aw, but not under the
EMTALA. "); Baber v. Hospital Corp. of Anerica, 977 F.2d 872, 879-
80 (4th Gr.1992) ("Questions regarding whether a physician or
ot her hospital personnel failed properly to diagnose or treat a
patient's condition are best resol ved under exi sting and devel opi ng
state negligence and nedical mal practice theories of recovery.");
Gat ewood, 933 F.2d at 1039 ("In the absence of any allegation that
the [hospital] departed fromits standard enmergency roomprocedures
intreating [patient], questions related to [patient's] diagnosis
remai n the exclusive province of |ocal negligence and nal practice
law."). Therefore, a treating physician's failure to appreciate
the extent of the patient's injury or illness, as well as a
subsequent failure to order an additional diagnostic procedure, may
constitute negligence or nmal practice, but cannot support an EMIALA
claimfor i nappropriate screening. See Sumrers, 91 F. 3d at 1138-39
(" "faulty' screening ... does not cone within EMIALA"); Vickers,
78 F.3d at 143-44 (citation omtted) (EMIALA "does not inpose any
duty on a hospital requiring that the screening result in a correct
di agnosi s").

In order to avoid summary judgnent, Marshall was required to



present evidence showing a material fact issue as to whether the
Hospi t al provided an EMIALA appropriate nedical screeni ng
exam nation. But, an "appropriate nedical screening exam nation"
is not defined by EMTALA. Mbst of the courts that have interpreted
the phrase have defined it as a screening examnation that the
hospital would have offered to any other patient in a simlar
condition with simlar synptons. See Summers, 91 F. 3d at 1138 ("An
I nappropriate screening examnation is one that has a disparate
i npact on the plaintiff"); Vickers, 78 F.3d at 144 (enphasis in
original) ("EMIALA is inplicated only when individuals who are
perceived to have the sane nedical condition receive disparate
treatnent"); Correa, 69 F.3d at 1192 ("The essence of this
requi renent is that there be sonme screening procedure, and that it
be administered even-handedly."); Eberhardt, 62 F.3d at 1258
(hospital did not fail to provide "appropriate nedical screening
exam nation" where there was no "evidence to show that the
screeni ng provided ... was not conparable to that provided to ot her
patients who manifested simlar synptons"); Repp, 43 F.3d at 522
("a hospital violates section 1395dd(a) when it does not followits
own standard [screening] procedures"); WIIlians v. Birkeness, 34
F.3d 695, 697 (8th G r.1994) (plaintiffs nmust prove that hospita
treated patient "differently from other patients"); Holconb, 30
F.3d at 117 (EMIALA "only requires a hospital to provide indigent
patients with a nedical screening simlar to one which they would
provi de any other patient"); Baber, 977 F.2d at 878 ("EMIALA only

requi res hospitals to apply their standard screeni ng procedure for



identification of an energency nedical condition uniformy to al
patients"); Gatewood, 933 F.2d at 1041 ("the Act is intended not
to ensure each energency room patient a correct diagnosis, but
rather to ensure that each is accorded the sane | evel of treatnent
regularly provided to patients in simlar nmedical circunstances");
Cleland, 917 F.2d at 268-69 ("we interpret the vague phrase
"appropriate nedical screening' to nean a screening that the
hospital would have offered to any paying patient").” It is the
plaintiff's burden to show that the Hospital treated her
differently from other patients; a hospital is not required to
show that it had a uniform screening procedure. WIllians v.
Bi rkeness, 34 F.3d at 697.

The affidavits of Dr. Horowitz and Nurse Green, submtted by
the Hospital as part of its evidence in support of summary
judgnent, both state that Nydia Marshall was given an appropriate

medi cal screeni ng exam nation that woul d have been perfornmed on any

“The Sixth Crcuit also requires proof of an inproper
nmotivation on the part of the hospital. See Roberts v. Galen of
Virginia, Inc., 111 F. 3d 405, 409 (6th G r.1997) ("To distinguish
an EMTALA claimfroma state law claimfor negligence, a plaintiff
must establish something nore than a hospital's breach of the

applicabl e standard of care"; "plaintiff [has] a burden to bring
forth sonme showi ng of inproper notivation"); deland, 917 F. 2d at
272 (" "Appropriate' " refers to "the notives with which the

hospital acts"). And, sone courts have added the requirenent that
t he exam nation be one that is reasonably calculated to identify an
energency nedical condition. See Correa, 69 F.3d at 1192 ("A
hospital fulfills its statutory duty to screen patients in its
energency room if it provides for a screening exam nation
reasonably calculated to identify critical nedical conditions that
may be afflicting synptomatic patients"); Eber hardt, 62 F.3d at
1257, 1258 (enphasis in original) ("a nedical screening exam nation
is "appropriate' if it is designed to identify acute and severe
synptons that alert the physician of the need for i medi ate nedi cal
attention to prevent serious bodily injury").
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ot her patient and that she was not di agnosed as havi ng an ener gency
medi cal condition. Marshall contends that both of these assertions
were refuted by M ddlebrooks' affidavit. In her affidavit,
M ddl ebr ooks stated that she wi t nessed a di sagreenent between Nurse
Arrington and Dr. Horowitz over whether Marshall should be adm tted
or transferred to another hospital, rather than discharged, and
that, during her 1l4-year enploynent at the Hospital, she had seen
several other patients with synptons simlar to Nydia Marshall's,
who had all been admtted for observation and further testing and
treat nent.

The Hospital noved to strike portions of M ddlebrooks'
affidavit on the grounds that it contained inadm ssible hearsay,
conjecture, and specul ation and was not nade on the basis of her
personal know edge. The district court granted that notion as to
any information, "if any there be", in the affidavit which did not
conply wwth FED. R Qv. P. 56(e) (requiring affidavits to be nade
on personal know edge, to set forth facts whi ch woul d be adm ssi bl e
in evidence, and to showaffirmatively that affiant is conpetent to
testify to the matters stated therein). In any event, the court
considered the entire affidavit when ruling on sunmary judgnent.

Considering that M ddl ebrooks is a licensed practical nurse,
not a doctor, we question whether she is conpetent to conpare the
synptons and treatnent of Nydia Marshall to other patients. See
Power v. Arlington Hosp. Ass'n, 42 F.3d 851, 858 (4th G r.1994)
(enphasi s added) (where hospital offers evidence that "patient was

accorded the sane level of treatnent that all other patients



receive, or that a test or procedure was not given because the
physi ci an did not believe that the test was reasonabl e or necessary
under the particular circunstances of that patient”, plaintiff my
"chal | enge t he nedi cal judgnent of the physicians involved through
her own expert nedical testinmny "); Baber, 977 F.2d at 882
(patient's brother, who was not a doctor, was not qualified to
eval uate whether energency room doctor's actions constituted a
medi cal screening examnation); id. at 884 (patient's brother's
"testinony is not conpetent to prove his sister actually had an
energency nedical condition since he is not qualified to diagnose
a serious internal brain injury"). Nevert hel ess, we, too, wll
consider the entire affidavit.

W agree with the district court that the conclusory,
unsupported statenents in M ddl ebrooks' affidavit are insufficient
to create a material fact issue as to whether Nydia Marshall was
deni ed appropriate nedi cal screening procedures, or the screening
procedures provided her were different from those provided ot her
patients with simlar synptons. M ddl ebrooks' affidavit contains
no description or identification of the other patients who

allegedly cane to the Hospital's energency room with synptons

simlar to those of Nydia Marshall, and provides no details of the
kind of treatnment those patients were given. It goes w thout
saying that such concl usory, unsupported assertions are

insufficient to defeat a notion for summary judgnent. See, e.dg.,
Clark v. Anerica's Favorite Chicken Co., 110 F.3d 295, 297 (5th

Cr.1997) ("Unsupported allegations or affidavit or deposition
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testinony setting forth wultimte or conclusory facts and
conclusions of law are insufficient to defeat a notion for summary
judgnent."); Duffy v. Leading Edge Products, Inc., 44 F.3d 308,
312 (5th Cir.1995) ("conclusory all egati ons unsupported by concrete
and particular facts wll not prevent an award of sumary
j udgnent ") ; Krimv. BancTexas Goup, Inc., 989 F.2d 1435, 1449
(5th Cr.1993) (internal quotation marks and citation omtted)
(summary judgnent is appropriate if "nonnoving party rests nerely
upon concl usory al | egati ons, inprobabl e inferences, and unsupported
specul ation").

As a result, and in the light of the summary judgnent record,
because there is no material fact issue as to whether Dr. Horowtz
conduct ed an appropri ate nedi cal screening examnation or as to his
determ nation that Nydia Marshal|l di d not have an energency nedi cal
condition, the Hospital was entitled to judgnent, as a nmatter of
law, that it did not have a duty under EMIALA to provide further
medi cal treatnent, to stabilize her condition prior to discharge,
or to transfer her to another facility. See 42 U S.C 8
1395dd(b)(1); see also Summers, 91 F. 3d at 1140 (duty to stabilize
does not arise unless hospital has "actual know edge of the
i ndi vidual's unstabilized energency nedi cal condition"); Vickers,
78 F.3d at 145 (EMIALA "does not hold hospitals accountable for
failing to stabilize conditions of which they are not aware, or
even condi tions of which they shoul d have been aware"); Eberhardt,
62 F.3d at 1259 ("the hospital's duty to stabilize the patient does

not arise until the hospital first detects an energency nedical
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condition"); Uban, 43 F.3d at 526 ("The statute's stabilization
and transfer requirenents do not apply wuntil the hospital
determ nes the individual has an energency nedical condition.");
Gat ewood, 933 F.2d at 1041 (internal quotation marks and citation

omtted) (stabilization and transfer provisions of EMIALA "are
triggered only after a hospital determ nes that an individual has
an energency nedical condition"); deland, 917 F.2d at 271 n. 2
(hospital has no duty under EMIALA to stabilize condition that was
not ascertained in appropriate screeni ng exam nation).

L1l

For the foregoing reasons, the sunmary judgnment is

AFFI RVED.
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