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ROBERT M PARKER, Circuit Judge:

Entergy Corporation, et al. (hereinafter “Entergy”) appeals
froma jury verdict for the plaintiff in this age discrimnation
case. Joseph Caparotta, Jr., cross-appeals, conplaining that he
was not awarded enough in back pay damages and chall enging the
jury’s finding that Entergy’s discrimnation was not wllful. W
vacate and remand for a new trial.

BACKGROUND

Joseph Caparotta, Jr. was an enployee of Entergy Services,



Inc. and various other Entergy predecessors from 1968 to 1993
Wil e at Entergy, Caparotta worked in several accountant positions
until he eventually becane a Senior Lead Accountant. |t was while
inthis positionin July 1993 that he was term nated as the result
of a work force reduction at the age of forty-nine.

At the tinme of his discharge, Entergy took the position that
Caparotta was |l aid off because he was the | owest rated enpl oyee in
his group. Caparotta maintained that his age was the real reason
for his termnation and filed an age di scrimnation clai munder the
Age Discrimnation in Enmploynent Act, 29 U S.C. 88 621, et seq.
( ADEA) .

During discovery, in-house counsel gathered docunents in a
storage box to review with outside counsel retained to defend
Entergy in two cases, one of which involved Caparotta. In addition
to the pl eadi ngs and correspondence for both cases, the storage box
contained: (1) files received fromthe EEOC in connection with two
separate FO A requests; (2) a copy of a portion of Caparotta’s
official personnel file; (3) a copy of the personnel file for the
plaintiff in the other case; (4) docunents produced by Caparotta;
and (5) the original Supervisor's File on Caparotta.

Qut side counsel sent the box back to in-house counsel by
courier. The box arrived around 4:30 p.m and in-house counse
pl aced t he box under a | edge at her secretary’s station because she
was going to have the docunents copied for outside counsel. The
next day, in-house counsel discovered the box was mssing and

ultimately determned that the contents of the box had been



accidentally incinerated that norning. The original Supervisor’s
File on Caparotta was the one item which could not be replaced by
Ent er gy.

The district court held a hearing to determ ne whether the
fact of the inadvertent destruction of docunents in the possession
of counsel for Entergy would be admtted in evidence and whet her
Caparotta woul d be entitled to an adverse inference as a result of
the destruction of the docunents. The district court concl uded
that it would not give the jury an adverse inference instruction
because Entergy had not acted in bad faith, but that it would all ow
the fact of the inadvertent destruction of docunents to be
presented to the jury.

The action was tried before a jury which returned a verdict in
favor of Caparotta and awarded hi m $20,500 in back pay. However,
the jury found that Entergy did not willfully violate the ADEA
The district court held an evidentiary hearing on the issues of
attorney’s fees and front pay. Utimately, the district court
awar ded Caparotta (a) $20,500 in back pay; (b) $103,003 in front
pay; (c) $52,162 in attorney’'s fees; and (d) $3,270.13 in costs.
The district court denied Entergy’s notion for judgnent as a matter

of law. Entergy tinely appeals. Caparotta cross-appeals.

ANALYSI S
Entergy appeals fromthe district court’s decision to admt
evi dence of the inadvertent destruction of docunents arguing that

such evi dence was not relevant under Federal Rule of Evidence 401



and was highly prejudicial under Federal Rule of Evidence 403

This court reviews evidentiary rulings for abuse of discretion and
Wil reverse a district court’s ruling only if it affects a
substantial right of a party. First Nat’'|l Bank of Louisville v.
Lustig, 96 F.3d 1554, 1574 (5th Gir. 1996).

Prior to trial, the district court conducted an evidentiary
heari ng regardi ng t he destructi on of docunents. The district court
concl uded that Entergy did not act in bad faith and that Caparotta
was not entitled to an adverse inference instruction. However, the
district court found that the evidence was rel evant because “it
bears to sonme extent on credibility and reliability.” R Vol
9:46. Al though considering the Rule 403 question a closer call
the district court concluded that Rule 403 did not preclude
adm ssion of sone evidence of the destruction of docunments. |d.

Entergy correctly points out that under this court’s holding
in Vick v. Texas Enpl oynent Conm ssion, 514 F. 2d 734, 737 (5th Cr
1975), an adverse inference drawn fromthe destruction of records
is predicated on bad conduct by the defendant. Because the
district court found no bad faith, Entergy argues that evidence of
the inadvertent destruction of docunents should not have been
presented to the jury.

Entergy is correct to the extent that it argues the spoil ation
doctrine did not apply and that the jury could not be instructed
that the destroyed evidence was unfavorable to Entergy. However,
Vick does not apply to the issue of whether the district court

could nonetheless admt the fact of the destruction of docunents



for the jury to weigh with the other evidence in the case because
such evidence was rel evant.

To eval uate whether an abuse of discretion occurred, it is
hel pful to explicate how the evidence of the inadvertent
destruction of docunents was presented to the jury. First, over
the objection by Entergy, Caparotta’s counsel was allowed to
di scuss the destruction of docunents during his opening statenent:

And at this point | have to tell you all about sone ot her
evi dence that you will hear that bears directly upon Ms.
Battiste. That is this. Ms. Masinter had sone
supervisor’s files in which we don’t know what was in
them But we believe and common sense di ctates they had
a great deal of information in them about this entire
eval uati on process going on from1991 with M. Caparotta.
And then in the normal course of discovery, they were to
have produced these files by Entergy. But we are not
going to be able to show you those files today. W w |
never be able to showthemto you, you will never be able
to consider them The night before we were supposed to
get those files, they disappeared. And apparently they
no | onger exist. Nobody really knows what happened to
those files. You' |l hear fromEntergy's | awyer, in house
| awyer, an enployee of Ms. Masinter, she was the | ast
person in charge of them they disappeared from her
custody and control out of her office. She doesn’t know,
she can’t say exactly what happened to those files. |If
she has sone ideas, perhaps she doesn’t know. She
believes they were incinerated at 5:00 o' clock in the
nmorni ng on the day we were to have gotten them There
was a whole box of docunents we were supposed to have
produced to us, that docunents, boxes of docunents
contained all sorts of things, his personnel file, his
various records fromthe conpany and so forth and all of
t hose other records had al ready been copied, they were
copi ed, sonewhere at Entergy, the only mssing file, not
a copy of in the Human Resource Departnent at resources,
not a copy at the legal office, the files had just gone.
Nobody nade a copy of those originals, they are gone and
gone forever.

R Vol . 10: 82- 83. At that point, the district court instructed
counsel to get on with the facts of the case. R Vol. 10:83.
Counsel for Entergy then addressed the issue in its opening

5



statenent before the jury:

A couple of quick things I'Il tell you. The records that
are mssing, it’s a snoke screen. Sone records were
i nadvertently lost. It appears the cl eani ng people threw
them out. And Ms. Masinter will have to testify and
tell you all about it. She will testify, one of the

| awyers representing us inthis case. Tell you there was

not hi ng even relevant in the docunents, we are able to

reproduce nost of the docunents except a very few
irrel evant docunents.
R Vol . 10:98.

During the plaintiff’'s case-in-chief, M. Masinter, one of
Entergy’ s attorneys present at counsel’s table was called to the
stand to testify. During a bench conference imediately prior to
her testinony, Entergy objected to Ms. Masinter being called as a
W t ness and asked for a cautionary instruction that the jury shoul d
not infer anything for or against either party in the case as a
result of her testinony. The district court concluded it would
hear the testinony and then decide the appropriate instruction
Ms. Masinter relayed the circunstances surroundi ng the i nadvertent
destruction of docunents, and her testinony conpri sed approxi mately
eight (8) pages of the record. R Vol. 11:316-324.

At the conclusion of Ms. Masinter’s testinony, the district

court gave the following instruction to the jury:

Menbers of the jury, | have heard this evidence before.
| have concluded as a matter of | awthere was no i ntended
Willfulness to destroy the information. | sinply

recogni ze that this is a docunent intensive case. The
docunent was referred to and | felt it was rel evant at
| east for you to know this situation. Don’t assune that

by ny allowng this testinony in that | do or do not
pl ace any weight on this information. | sinply wanted
you to be exposed to the evidence because | think it was
rel evant.

R Vol . 11:325.



Finally, during closing argunents, counsel for both sides
referred to the m ssing docunents. During Caparotta s cl osing,
counsel stated:

W said we would show you that there was an inportant
collection of evidence that had di sappeared and we no
| onger had it available to us. Ms. Battiste supervisor
file. (sic) And | believe you heard Ms. Massinter (Sic)
testify that that disappeared the norning before, the
ni ght before she was trying to produce it to us. They
never have been able to reproduce it or find it. They
don’t know what happened to it. W don’t have that
evi dence here before us. W can’t argue that evidence to

you. And | don’t know what was in that file. | wsh I
di d. But the suggestion is that it contained sone
handwitten notes of Ms. Battiste. You heard how

inportant a figure she was in this case.
R Vol . 12:418.

During Entergy’s closing argunent, counsel renmarked:

The m ssing docunents. | nmean, we would love to have
t hose docunents. No evidence it was intentional. The
court told you that. The real point is the supervisor

file was avail abl e when the decision was made in 1993.
M. King and M. Bunting both testified they didn't even
see it. The managers maki ng these decisions didn't even
see it. That is the supervisor's file. It’s not
relevant. The fact it’s not relevant, they didn't even
|l ook at it. (sic) You have everything that the deci sion-
makers used to nmeke their deci sion.

R Vol . 12:441.
Caparotta’s counsel then added during closing argunent:
Nancy Cassagne and Benita Battiste, that is where the
real know edge of what the dirty work that went on
happened, how it happened and where are these people?
Were are the wtnesses, where are the docunents?
R Vol . 12:445.
We are synpathetic to the dilemma faced by the district court
of what to do when evidence is inadvertently destroyed. Because

Caparotta had the burden of proof in this case, the absence of



evidence could have unfairly harned him W cannot say that it
woul d have been an abuse of discretion for the district court to
let the jury know of the fact that certain docunents were m ssing.
But inthis case, the fact that docunents were m ssing was reveal ed
to the jury through the testinony of one of Entergy’ s counsel
seated at the defendants’ table. Certainly, the prejudicial inpact
of such testinony from Entergy’'s counsel was substanti al
Additionally, it was confusing to the jury because it was uncl ear
as to which issue the evidence was relevant. At points throughout
the trial, it appeared that the parties were relitigating the
spoi l ation issue which had been resolved by the district court at
an earlier evidentiary hearing. To say the least, this was a
hi ghly extraordinary nmethod of informng the jury that docunents
were i nadvertently destroyed. It would have been nore appropriate
for the district court to have infornmed the jury that the docunents
had been i nadvertently destroyed and that the district court found
no bad faith on the part of Entergy.

Federal Rul e of Evidence 403 provides that although rel evant,
evidence nmay be excluded if its probative value is substantially
out wei ghed by the danger of, inter alia, “unfair prejudice” or
“confusion of the issues”. Caparotta argues that the evidence was
rel evant because the jury m ght wonder why certain evidence was
never introduced and also to show that Entergy had poor adherence
to its own docunent retention policies. The district court found
the evidence relevant wth respect to the credibility and

reliability of Entergy. Assum ng that sone probative value did



exist as to the issues in this case, such value was m nuscul e.
Contrastingly, the danger of unfair prejudice and confusion of the
I ssues was substanti al .

Al t hough excl usi on of rel evant evidence pursuant to Rule 403
“I's an extraordinary neasure that should be used sparingly,” see
Canmpbel | v. Keystone Aerial Surveys, Inc., 138 F.3d 996, 1004 (5th
Cr. 1998), we find that inthis case it was an abuse of discretion
to allow the evidence of destruction of docunents to be admtted
t hrough the testinony of defense counsel. W further concl ude that
the substantial rights of Entergy were affected by the adm ssi on of
the evidence in the af orenenti oned manner and tai nted the judgnent
of the jury. Accordingly, we vacate the judgnent and remand for a
new trial.?

VACATED and REMANDED.

DENNI'S, G rcuit Judge, dissenting.

| respectfully dissent fromthe majority opinion’s concl usion
that the district court abused its discretion in (1) finding that
the probative value of the relevant evidence of Entergy’s
destruction or nonproduction of its original supervisor’s file on
Caparotta was not substantially outweighed by the danger of unfair
prejudice and (2) determning that the evidence therefore should
not be excluded under Federal Rule of Evidence 403.

This court has held that Fed.R Evid. 403 favors the
adm ssibility of rel evant evidence, and that rel evant evi dence may

lEntergy al so chall enged on appeal whether the evidence was
otherwi se sufficient to sustain the jury' s verdict. Because we
find that the evidence was otherw se sufficient to support the
jury’s verdict, we do not reverse and render, but instead vacate
and remand for new trial.



be excluded because of its detrinmental persuasive effect on an
adverse party’'s case only if its probative value is substantially
out wei ghed by the danger of unfair prejudice. United States V.

Davis, 639 F.2d 239, 244 (5" Cr. 1981). “Relevant evidence is
inherently prejudicial; but it is only unfair prejudice,
substanti al | y out wei ghi ng probati ve val ues, which permts excl usion
of relevant matter under Rule 403.” United States v. MRae, 593

F.2d 700, 707 (5" Cir.), cert. denied, 444 U S. 862, 100 S.C. 128,
62 L.Ed.2d 83 (1979). "Virtually all evidence is prejudicial or it
isn't material. The prejudice nust be "unfair.'" Dollar v. Long
Mg. NC., Inc., 561 F.2d 613, 618 (5'" Cir. 1977), cert. denied,
435 U.S. 996, 98 S.Ct. 1648, 56 L.Ed.2d 85 (1978). See also, 22
Charles Alan Wight & Kenneth A Gaham Jr., Federal Practice and
Procedure 8§ 5221 (1978). Consequently, Fed.R Evid. 403 is an
extraordinary renedy to be used sparingly. E. g., United States v.
Thevis, 665 F.2d 616, 633 (5" Cir. Unit B), cert. denied, 456 U.S.
1008, 102 S.Ct. 2300, 73 L.Ed.2d 1303 (1982).

The destruction or nonproduction of Entergy s original
supervisor’s file on Caparotta was rel evant and of probative val ue
to the ultimate issue in this case, viz. whether Entergy laid
Caparotta of f unlawful |y because of his age or lawfully because of
a reduction in force and his performance ratings. Evidence of the
subjective state of mnd of Entergy’ s supervisory personnel who
rated Caparotta’ s performance and decided to lay him off was
rel evant and woul d have had great probative val ue on the issue of
whet her his term nation was based on unl awful age discrimnation.
It is highly probable that the original supervisor’'s file on
Caparotta contai ned rel evant and conpetent docunentary evi dence on
this issue. Thus, the circunstantial evidence tending to show t hat
Entergy, which had notice that the file was relevant to the
ultimate issue in the pending litigation, proceeded to prevent its
production, was adm ssi ble and probative of facts permtting the
jury toinfer that Entergy did so out of the well-founded fear that
the contents would harmits case. In other words, the evidence
that Entergy was responsi ble for the destruction or nonproduction

10



of the file had a tendency to nake the ultimte fact that was of
consequence to the action, i.e., unlawful age discrimnation, nore
probable than it would be without the evidence.? See Fed.R Evid.
401.

| respectfully disagree with the majority’s characterization
of the probative value of Entergy’ s destruction or nonproduction of
the file as “mnuscule.” nmgj.op.9. As the mmjority opinion
i ndi cates, there was substantial evidence on both sides, and the
case was properly submtted to the jury on whether Entergy’s
all eged reduction in force layoff of Caparotta was a pretext for
discrimnation against him on the basis of his age. Ent er gy
supervisors testified that Caparotta was selected for |ayoff in
connection with a reduction in force because of his relative poor
performance rating and not because of his age. However, Entergy
docunents used in the evaluation of Caparotta s performance
i ncluded his age and birthdate, w thout explanation as to how t hat
informati on was relevant. The forner head of Entergy’s accounting
departnent in which Caparotta worked as an accountant testified in
his deposition that the ages of the enployees laid off were
di scussed. Caparotta received a performance eval uati on of 4.58 on
a scale of 1 to 5 before he was denoted and transferred to a
different supervisor, who gave him a rating of 2.74 for the
remai ning four nonths in the year. Wen Caparotta was eval uated
for purposes of the reductionin force the 2.74 rating for the four
mont h period was used. Caparotta contends that his rating of 4.58
was hi gher than that of any of his fell ow enpl oyees during 1991 and
1992. Entergy considered the 1991 and 1992 ratings of at |east one
younger enpl oyee in evaluating her for purposes of the reduction

2 | do not question the credibility or integrity of Entergy’s
i n-house counsel who testified that the file was renoved from her
of fice wi thout her know edge or perm ssion. However, the evidence
tends to show that the persons who renoved and perhaps destroyed
the file were either agents of Entergy or persons authorized to
have access to and custody of things in Entergy’'s offices. The
evi dence does not suggest renoval or destruction by an act of God
or the intervention of a stranger, such as a burglar or vandal.

11



in force. In the same reduction in force evaluation, one of
Caparotta’s supervisors advised himto |ower the evaluations of
several enployees Caparotta supervised so that it would be easier
tojustify later discharges. As this court concluded in Broonfield
v. Texas Ceneral Indemity Co., 201 F.2d 746, 748-49 (5" Gir. 1953),
“[1]n a case of circunstantial evidence, trifles may be given
wei ght in connection with the other facts in evidence, and if we
i ndul ge every presunption against the spoliator,” it could be
inferred fromthe fact that an adjuster “deened it necessary to
change or suppress the [conpany] doctor’s opinion as to the cause
of this man’s death, [that] the man was injured in the course of
his enploynent.” Simlarly, in the present case, the unfavorable
i nference that the jury may have drawn fromEnt ergy’ s nonproducti on
of the original supervisor’s file on Caparotta, could have been
given weight in connection with the other evidence to tip the
jury’s scales in favor of finding that Caparotta had been
term nat ed because of his age and not because of his conparatively
low rating in a single four nonth period out of his 25 years of
enpl oynent .

The evidence that Entergy was responsible for the
nonproduction of the original supervisor's file did not present

“danger of wunfair prejudice” to Entergy s case. As the court
observed in a | eading case on the prejudicial effect of spoilation
evidence, “[t]o be sure, the evidence was damaging [to the

defendant], but ‘prejudice and detrinent are not synonynous.'”
Thor v. Boska, 113 Cal. Rptr. 296, 302 (1974) (holding that the
probative val ue of a nedi cal nal practice defendant’ s destructi on of
the clinical record on a patient in whom he failed to diagnose
breast cancer outwei ghed any prejudicial effect), noted in Jame S.
CGorelick et al., Destruction of Evidence 8§ 2.4 (1989), § 2.4B (1997
Cum Supp.) (“Spoliation evidence may be very danmagi ng, but that is
because it should be, not because it is prejudicial.” Corelick
supra, 8§ 2.4 (1989)).

| agree with the majority that, “[Db]ecause Caparotta had the
burden of proof in this case, the absence of evidence could have

12



unfairly harmed him We cannot say that it would have been an
abuse of discretion for the district court to let the jury know of
the fact that certain docunents were mssing.” mj.op.at 8. But
| disagree that Entergy’s case was “unfairly prejudi ced” because
this fact was revealed to the jury through the testinony of
Entergy’ s counsel. Under the circunstances, Entergy had both a
right and an obligation to explain to the jury why it had not
produced its original supervisor’s file on Caparotta containing
rel event evidence on the ultimate issue in the case. In the
absence of a witness who saw or participated in the actual taking
or destruction of the file, the testinony of the in-house counsel
that the file had been renoved from her office by soneone w thout
her know edge or perm ssion was Entergy’s best evidence toward
explaining its failure to produce the file. The fact that Entergy
could not conpletely relieveitself of responsibility by presenting
conpetent evidence that the file had been taken or destroyed by a
stranger to its organization through theft, burglary or vandalism
was detrinmental but not wunfairly prejudicial to its case.
Furthernore, although | think the trial judge should not have told
the jury that he had “concluded as a matter of |aw there was no
intended willfulness to destroy the information,” he erred in favor
of Entergy, not Caparotta, because his remarks could have caused
the jury to not draw or give little or no weight to a perm ssible
unfavorable inference fromEntergy’ s nonproduction of the file.

Contrary to the majority opinion, | do not think that “[i]t
woul d have been nore appropriate for the district court to have
informed the jury that the docunents had been inadvertently
destroyed and that the district court found no bad faith on the
part of Entergy.” The questions of whether Entergy intentionally
caused the nonproduction or destruction of the original
supervisor’s file, whether a perm ssible inference should be drawn
that the evidence in the file would have been unfavorable to
Entergy’ s case, and, if so, the effect or weight of that inference
were all questions of facts to be decided by the jury, the trier of
the facts in this case.

13



The general principles governing the adm ssibility of evidence
of the destruction or nonproduction of docunents and the
perm ssible inference that my be drawn therefrom are well
est abl i shed. See Nation-Wde Check Corp., Inc. V. Forest Hlls
Distributors, Inc., 692 F.2d 214 (1t Gr. 1982); Corelick, supra,
8§ 2.4A (1997 Cum Supp.). A party’s intentional nonproduction or
destruction of a relevant docunent is evidence fromwhich the jury

may infer that its contents would have been unfavorable to that
party, provided that the party had notice that the docunent was
relevant to pending or foreseeable litigation at the tine he
destroyed or failed to produce them Nation-Wde Check Corp., 692
F.2d at 217-18 (citing 2 Wgnore on Evidence §8 291 (Chadbourn rev.
1979)); see Welsh v. United States, 844 F.2d 1239, 1246 (6'" Cr.
1988); Vick v. Texas Enploynent Commin, 514 F.2d 734, 737 (5" Cir.
1975); Broonfield v. Texas CGeneral Indemity Co., 201 F.2d 746, 749
(5" Cir. 1953); Warner Barnes & Co. V. Kokosai Kisen Kabushiti
Kai sha, 102 F.2d 450, 453 (2d Cr.), nodified, 103 F.2d 430 (2d
Cr. 1939).

Applying these principles, it 1is clear that there was
sufficient evidence fromwhich the jury reasonably coul d have found

that Entergy’s original supervisor’s file on Caparotta was rel evant
docunent ary evi dence, that Entergy had notice that the evi dence was
relevant to an inportant issue in this case, and that Entergy
intentionally caused the destruction or nonproduction of that
rel evant evidence. Accordingly, the evidence was adm ssi bl e, and
the jury shoul d have been instructed that, if it found that (1) the
original supervisor’s file contai ned docunentary evi dence rel evant
to the existence of any fact that is of consequence to the
determ nation of the action; (2) Entergy intentionally caused the
destruction or the nonproduction of that evidence; and (3) Entergy
had notice that the docunentary evidence was relevant to a
foreseeabl e | egal proceeding at the tinme it destroyed or failed to
produce t he docunents, the jury could but was not required to infer
from the evidence that the docunentary evidence woul d have been
unfavorable to Entergy.

14



| do not agree with Entergy’s argunent that, because the
district court told the jury he had “concluded as a matter of |aw
there was no intended willfulness to destroy the information,”
under this court’s decision in Vick, the evidence of Entergy’s
destruction or nonproduction of the original supervisor’'s file
should not have been presented to the jury. There are several
reasons that the argunent is wthout nerit: (1) In a jury tria
i nvol ving the issue of whether an inference nay be drawn by the
jury from the loss or destruction of docunents, the judge’s
function is limted initially to a prelimnary determ nation of
whet her the evidence is such that reasonable mnds nmay differ on
the factual questions involved. Whet her the facts required to
justify an inference exist and, if so, whether an inference should
be drawn fromthemin a particular case, constitute questions of
fact. See Barker v. Bledsoe, 85 F. R D. 545, 547 (WD. la. 1979);
CGorelick, supra, 8§ 2.22 (1989), § 2.22A (1997 Cum Supp.).
Therefore, if the factual i1ssues are reasonably debatable, as in
the present case, it is not the function of the judge to decide
them they nust be presented to the jury. See Anerican Casualty
Co. v. Schaffer, 420 S. E. 2d 820, 822 (Ga. 1992); Rodriguez v. Wbb,
680 A. 2d 604, 607 (N.H 1996); Trupiano v. Cully, 84 N W2d 747,
748 (M ch. 1957); Coerlick, supra, 8§ 2.22A (1997 Cum Supp.). (2)
As Justice, then Judge, Breyer pointed out in Nation-Wde Check
Corp., 692 F.2d at 219, “the ‘bad faith’ label is nore useful to
summari ze the conclusion that an adverse inference is permssible
than it is actually to reach the conclusion.” In the destruction
or nonproduction of evidence context, the termsuns up the required
findings that (i) the evidence in question was relevant to an
i nportant issue in the case; (ii) a party intentionally destroyed
or failed to produce the evidence; (iii) and the party knew or had
notice that the evidence would be relevant to pending or
foreseeabl e | egal proceedings. Thus, the term“bad faith” in this
context does not signify the existence of a fact or state of m nd
in addition to or independent of the basic elenents required for
the introduction of evidence of the loss or destruction of
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docunents. Anal agously, this Court in Vick used the reverse term
“W thout bad faith” to | abel or sunmarize its conclusion that the
spoilation inference did not apply because the Comm ssion had
destroyed its records routinely pursuant to its pre-existing
regul ati ons governing the disposal of inactive records well prior
to the tinme that the Conm ssion had notice that the records m ght
be relevant to a future |egal proceeding. (3) Moreover, any
different reading of Vick would require that it be interpreted as
conflicting wwth or overruling the prior precedent of this court
in Broonfield v. Texas General Indemity, 201 F.2d 746 (5'" Cir.
1953) . In Broonfield we held that the action of the defendant
wor ker’ s conpensation insurer’s adjuster in procuring alteration by

t he conpany doctor of an accident report by superinposition of a
“no” answer over the original “yes” answer to the question, whether
an enployee’'s on-the-job heart strain was the sole cause of his
deat h, anounted to a spoliation of evidence permtting an inference
unfavorable to the insurer to be given weight in connection with
other facts in evidence. The Broonfield court did not require a

finding or conclusion of “bad faith” before permtting an i nference
to be drawn from the intentional alteration or suppression of
evidence. To read Vick as addi ng anythi ng ot her than a sunmari zi ng
conclusory label to the requisites for the i ntroduction of evidence
| oss or destruction of docunents and for the drawing of an
inference therefrom would take the many tines forbidden step of
allowi ng one panel of this court to overrule a previous panel’s
deci si on.

Accordingly, | believe that the trial court did not err in
allowi ng the introduction of the evidence of Entergy’s destruction
or nonproduction of the original supervisor’s file because the jury
reasonably coul d have found that the defendant was responsible for
an intentional suppression of the file, that the file constituted
rel evant evidence, and that the defendant knew or had notice that
the file was relevant evidence prior to its destruction or
nonproduction. In my opinion, the trial court erredintellingthe
jury that he had “concluded as a matter of l|law there was no
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intended willfulness to destroy the information.” However, this
error is not ground for vacating the verdict or the judgnent
because refusal to take such action does not appear to be
i nconsi stent with substantial justice. Fed.R Cv.P. 61. The error
was potentially harnful to the plaintiff-appellee s case, not that
of the defendant-appellant; therefore, it nust be disregarded as
not affecting the substantial rights of the parties. 1d.
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