UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30661

JEVEL SPOTVI LLE,

Peti ti oner- Appel | ant,
VERSUS
BURL CAIN, Warden, Louisiana State Penitentiary, Angola, LA

RI CHARD P. | EYOUB, Attorney Ceneral, State of Loui siana,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

July 31, 1998

Before POLI TZ, Chief Judge, REYNALDO G GARZA, and DENNI'S, G rcuit
Judges.

PER CURI AM

Appel I ant Jewel Spotville appeals the dism ssal of his pro se
habeas corpus petition for failure to conply with the procedures
provided for in 28 US. C 8§ 2244(b)(3)(A), as anended by the
Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA’).
Al t hough Spotville tendered to prison authorities for mailing his

petition and application for in forma pauperis (“IFP’) status prior



to the effective date of the AEDPA, he did not pay a filing fee
t hat was subsequently required upon denial of his | FP status until
after the AEDPA took effect. The sole issue presented by this
appeal is when a habeas corpus petition should be considered filed
for purposes of determning the applicability of the AEDPA. This
question is one of first inpressioninthis circuit. W hold that
t he habeas corpus petition of a pro se prisoner litigant is filed
for purposes of determning the applicability of the AEDPA at the
time the petitioner tenders the petition to prison officials for
mai | i ng. Accordingly, we reverse the dismssal of Spotville's

petition and remand for further proceedi ngs.

Facts

In 1973, Jewel Spotville was convicted of aggravated rape, at
that tinme a capital offense. Spotville was sentenced to life
i nprisonment without benefit of parole, probation, or suspension of
sent ence. In July 1995, Spotville, acting pro se, submtted a
habeas corpus petition, his fifth, along with an application to
proceed IFP, to the United States District Court for the Eastern
District of Louisiana.? In his petition, Spotville argues
primarily that he was i nproperly convicted of a capital crinme by a
10-2 jury verdict rather than by a unani nous jury verdict.

Spotville s application to proceed |IFP was deni ed on August

! Spotville dated his petition as June 30, 1995, and it was
stanped as received by the Cerk of Court on July 25, 1995.
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16, 1995 by a mmgi strate judge who found Spotville could pay the
$5.00 filing fee. Spotville paid this fee on April 23, 1997. Two
days later, the magistrate judge recommended that Spotville’'s
habeas petition be dism ssed wi thout prejudice for his failure to
move in the Court of Appeals for authorizationto file a successive
habeas application, pursuant to 28 U S. C 8§ 2244(b)(3)(A), as
anended by the AEDPA. On May 21, 1997, the district court adopted
the magistrate judge’'s recommendation and dism ssed Spotville's
petition w thout prejudice.

Spotville tinely filed a notice of appeal and noved for a
certificate of appealability (“COA”). The district court granted
Spotville a COA, finding

that petitioner has made a substantial show ng of the

deni al of a constitutional right related to the foll ow ng

issue[]: Petitioner’s application had to be denied on

the procedural basis that this is a successive wit.

[ T]hat he was convicted by a 10-2 verdict when a
unani nous verdict was required rai ses a serious issue of

i neffective assistance of counsel. | would very nuch

like to hear the natter on the substantive nerits.

Anal ysi s
Section 2244(b)(3)(A) of Title 28 provides:
Before a second or successive application permtted by
this section is filed in the district court, the
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applicant shall nove in the appropriate court of appeals

for an order authorizing the district court to consider

t he application.

28 U.S.C. § 2244(b)(3)(A) (West 1998).

Section 2244(b)(3)(A) becane effective when the AEDPA was
signed into law on April 24, 1996. See Lindh v. Mirphy, --- U S
---, 117 S. . 2059, 2067 (1997). Habeas petitioners “presenting
a second or successive 8 2254 habeas petition are not subject to
the new successive habeas provisions unless their successive
petitions were filed in the district court after the AEDPA' s
effective date[.]” Mdiran v. Stadler, 121 F.3d 210, 211 (5th Cr.
1997).

Spotville's fifth habeas petition, at issue in the present
case, was tendered to prison officials for mailing to the district
court in July 1995, approximately nine nonths before the effective
date of the AEDPA. The subsequently required filing fee was not
paid until one year after the effective date of the AEDPA, however.
Therefore, the question of whether Spotville’s habeas petition was
properly di sm ssed pursuant to the AEDPA centers on resol vi ng when
his petition was “filed.”

This court has held that “the relevant date for determ ning
the applicability of the AEDPA to habeas corpus petitions is the
date that the actual habeas corpus petitionis filed.” WIlIlianms v.

Cain, 125 F. 3d 269, 274 (5th Gr. 1997) (enphasis added). Al though



the use of the word “actual” suggests that tendering the petition
to prison officials for mailing is the crucial act of initiating
t he habeas proceeding, the neaning of the word “filed” requires
further exam nation. The question of when a petitionis filed for
the purposes of determning the applicability of the AEDPA to a
habeas action has not been addressed by this circuit, though the
question of when certain pleadings have been filed has been
addressed in other contexts.

Qur prior decisions, and decisions of our sister circuits,
i ndi cate that a habeas corpus petition should be deened fil ed when
the petition is handed over to prison authorities for mailing. 1In
Her nandez v. Al dridge, 902 F.2d 386 (5th Gr. 1990), we consi dered
at what point a pro se prisoner’s notice of appeal is filed for
pur poses of determning if it had been filed within requisite tine
limtations. In that case, the plaintiff had tendered his
conplaint to the court clerk before the [imtations time-bar, but
the clerk did not docket it as “filed” until 19 days l|ater, after
the limtation period had expired. W held “that when a notice of
appeal is in the custody of the clerk within the tinme required by
statute, the notice has been ‘filed” within the requisite tine.”
|d. at 388 (citation omtted) (enphasis added). W determ ned that
the clerk’ s physical custody of the notice of appeal, upon its
being tendered by the plaintiff, was the point at which the notice

of appeal was “in the custody of the clerk,” not when the it was



technically entered as “filed.” Id.

Simlarly, in Cooper v. Brookshire, 70 F. 3d 377, 379 (5th Cr
1995), we held that a pro se prisoner litigant’s Section 1983
conplaint is filed as soon as the pleadings have been deposited
into the prison mail system W relied on the Suprene Court’s
ruling in Houston v. Lack, 487 U S. 266 (1988), which established
a simlar “milbox rule” for determ ning when a pro se notice of
appeal fromdi sm ssal of a habeas action woul d be consi dered fil ed.
I n Houston, the Court recogni zed that, “[u]lnskilled in|aw unaided
by counsel, and unable to leave the prison, a pro se prisoner’s
control over the processing of his notice necessarily ceases as
soon as he hands it over[.]” Id. at 266. The Houston rational e was
adopted by this court in Cooper and is helpful in analyzing the
present case. Because we have recognized that a pro se |itigant
has initiated, or “filed,” his petition properly when he has
conpleted everything within his control to deliver the actua
petition to the court, we should not create a separate and sonmewhat
contrary rule in a case in which a proselitigant’s IFP status is
deni ed subsequent to initiating the petition. Cf. Cooper, 70 F.3d
at 381 (holding that a tine-bar should have the sane effect on al
pro se litigants, because they are “needful of a l|evel playing
field”).

Recently, the Third Crcuit applied Houston to the filings of

a pro se prisoner’s habeas petition for the purpose of applying the



AEDPA' s one-year tinme limt. |In Burns v. Mrton, 134 F. 3d 109 (3d
Cr. 1998), the pro se litigant presented his habeas petition to
prison officials for mailing on April 22, 1997, one day before the
one-year limtations period provided for in 28 U S.C. § 2244(d) (1)
expired. The petition was not received by the district court until
April 28, 1997, however, and was not docketed as filed until May 5,
1997. The district court concluded that the petition was filed
after the one-year |[imtations period that began running on Apri
24, 1996 had expired, and dismssed it as untinely. The Third
Circuit found that “the sane concerns expressed by the Court in
Houston pertain to filing a pro se prisoner’s habeas petition.”
ld. at 112. Accordingly, the court reversed the dism ssal of the
petition and held that “a pro se prisoner’s habeas petition is
deened filed at the nonent he delivers it to prison officials for
mailing to the district court.” 1d. at 113; see also Peterson v.
Denskie, 107 F.3d 92, 93 (2d Cr. 1997) (applying Houston to its
consi deration of when a Section 2254 petitionis filed for purposes
of determ ning whether it was filed within a reasonable tine of the
effective date of the AEDPA).

The Sixth Grcuit has applied Houston to a petitioner’s notion
to file second or successive Section 2255 notions. That court held
that “[t]he 8§ 2244(b)(3) notion to file the second or successive
petition or 8§ 2255 notion will be deened filed, for purposes of the

one-year limtation periods established by § 2244(d) and § 2255, on



the date that the § 2244(b)(3) notion is given to prison
authorities for mailing[.]” Inre Sins, 111 F.3d 45, 47 (6th Cr.
1997) (citing Houston, 487 U.S. at 270).

In these cases, the courts expressed concern over the pro se
prisoner’s | ack of control over the filing of docunents. That sane
concern is inplicated here. Accordingly, we see no conpelling
reason why we should reject the rationale of our decisions in
Her nandez and Cooper in this context. |n Hernandez and Cooper, the
plaintiffs had, in a tinely manner, perfornmed what was required of
them to initiate proceedings. Once they had initiated the
proceedi ngs by tendering their conplaints, the tinme bar was no
| onger applicable; whatever needed to follow in conpleting the
process of “filing” the pleadings at the clerk’s office was no
| onger subject to the tine bar.

In the present case, Spotville initiated his proceedi ngs
properly by tendering to prison officials for mailing his habeas
petition and application for | FP status, pursuant to the pre- AEDPA
statutes, approximately nine nonths before the AEDPA went into
effect. The decision regarding his |IFP status, and any necessary
subsequent action (the paynent of the fee), did not change the set
of rules pursuant to which Spotville tendered his petition. I n
Her nandez, the tineliness of the notice of appeal for purposes of
the limtations period was not dependent on actions occurring after

Hernandez initiated the process by tendering the requisite papers



to prison officials for mailing to the court; simlarly, the
tineliness of Spotville' s petition for purposes of application of
the effective date of the AEDPA depends, not on a fee paynent, but
on when Spotville delivered his papers to prison authorities for
filing.

Furthernore, a rule that paynent of a filing fee upon the
subsequent denial of | FP status determ nes the applicability of the
AEDPA woul d be contrary to this court’s traditional disposition of
| eniency toward pro se litigants. See Gllegos v. Louisiana Code
of Crimnal Procedure Art. 658, 858 F.2d 1091, 1092 (5th G r. 1988)
(hol ding that | eniency should be accorded to pro se |litigants when
the defect in a conplaint is nerely procedural and there are
potential grounds for relief); Mawad v. Childs, 673 F.2d 850, 851
(5th CGr. 1982) (holding that “[a] pro se conplaint . . . should
not be dism ssed unless it appears that the plaintiff can prove no
set of facts which would entitle himto relief”).?

Qur holding in Gissomv. Scott, 934 F.2d 656 (5th Cr. 1991),
has no bearing on our decision today. In Gissom the plaintiff
filed a Section 1983 action against his fornmer defense attorney.

Gissom sought | FP status. The magi strate judge denied the |IFP

2 This court’s disposition of |eniency toward pro se litigants
has been tenpered in certain circunstances, however. See Saahir v.
Collins, 956 F.2d 115, 119 (5th G r. 1992) (hol ding there shoul d be
no distinction between pro se petitioners and those represented by
counsel, for abuse of wit purposes); but see May v. Collins, 948
F.2d 162, 166 n.3 (5th Cr. 1992) (acknow edging distinction
bet ween abusive petitions and successive petitions).
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application and ordered paynent of a partial filing fee. After
Gissompaid the partial fee, the nmagistrate found the conplaint to
be frivolous and recomended dism ssal pursuant to 28 U S. C 8§
1915(d). Gissomappeal ed, arguing that, once he paid the parti al
filing fee, his conplaint could not be dismssed as frivolous
pursuant to Section 1915(d) and that a summons shoul d have i ssued.
We agreed, holding that “when a district court allows alitigant to
proceed upon the paynent of a partial filing fee, the court should
treat the conplaint in the same manner as a conpl aint that was not
filed in forma pauperis.” |d. at 657 (citations omtted).

In support of our holding, we stated that a conplaint is
“deened filed” upon the paynent of the filing fee, if any were
required. 1d. (citing Herrick v. Collins, 914 F. 2d 228, 230 (11th
Cr. 1990)). This statenent, however, 1is |limted in its
application to determ ni ng when a petition should be treated as one
not filed IFP for purposes of applying Federal Rule of GCvil
Procedure 4(a), which requires that a summons issue “[u] pon the
filing of a conplaint.” Gissomrelied on Herrick, wherein the
Eleventh Crcuit was expressly concerned with reconciling the
effect of Rule 4(a) on conplaints not filed IFP with the effect of
Rule 4(a) on conplaints filed IFP where |FP status was deni ed.
Herrick, 914 F.2d at 230. Essentially, Gissomnerely directs us
to treat a petition filed IFP as if it were a non-IFP petition

filed at the tine of the paynent of any required filing fee for
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pur poses of applying Rule 4(a). Gissom however, does not direct
us in our nore basic inquiry of when a petition filed |FP was
actually filed for purposes of determ ning the applicability of the
AEDPA.

Qur prior decisions indicate that Spotville s petition was
filed, for purposes of determning the applicability of the AEDPA,
in July 1995 when he tendered the papers to the prison authorities
for miling to the district court, and not upon paynent of a filing
fee subsequently required after his |IFP status was denied. The
policy of leniency afforded pro se prisoner litigants because of
their lack of ability to control the processing of their petitions
supports this concl usion. Therefore, we hold that a pro se
prisoner’s habeas petition is filed, for purposes of determ ning
the applicability of the AEDPA, when he delivers the papers to
prison authorities for mailing. Accordingly, we REVERSE the
district court’s dism ssal of the habeas corpus petition and REMAND

for further proceedings.
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