IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30792

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

HOVERO VALDEZ- VALDEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

June 8, 1998

Bef ore GARWOOD, JONES, and WENER, G rcuit Judges.
WENER, Circuit Judge:

Def endant - Appel | ant Honero Val dez-Val dez, who pl eaded guilty
to re-entry by a deported alien, appeals the district court’s
enhancenent of his sentence and assessnent of crimnal history
points as a result of his felony kidnaping “conviction” in Texas,
whi ch occurred before his deportation. Valdez contends that the
purported conviction is nerely a deferred adjudication, as the
state court did not enter an adjudication of guilt. The gravanen
of Valdez’'s argunent is that such a deferred adjudication is not

t he equi val ent of a conviction under Texas | aw and t herefore cannot



support a sentencing enhancenent. He al so appeals the district
court’s addition of two crimnal history points based on the
ki dnapi ng offense. Finding no nerit in either of these argunents,
we affirmthe sentence inposed by the district court.
I
FACTS AND PROCEEDI NGS

Val dez is an alien and a native of Mexico. [In 1994, he was
illegally present in the United States, and was arrested and
formally deported. |In 1993, Val dez had been charged i n Texas state
court with kidnaping, to which he pleaded guilty. The Texas court,
finding sufficient evidence of guilt, inposed six years probation
and 180 days inprisonnent on work release, wth a deferred
adj udi cation.! The kidnaping proceeding is the foundation of both
the sentence enhancenent and the addition of crimnal history
points at issue in this appeal.

I n Novenber 1996, I NS agents found Val dez in Jefferson Pari sh,
Loui si ana. He admtted that he was from Mexico and that he had
entered the United States illegally. The follow ng nonth he was
i ndicted for one count of illegal re-entry of a deported alien, in
violation of 8 U S.C. §8 1326. Valdez pleaded guilty as charged,
hi s pl ea was not nmade pursuant to a plea agreenent. In his PSR the
probation office nade the follow ng sentencing recomendati ons:
Val dez’ s base offense level is eight; four |evels should be added

because his previous deportation occurred after conviction for a

The governnment also notes the statement in the pre-sentence
report (“PSR’) that a warrant issued for violation of his probation
and remai ns out st andi ng.



felony other than one involving violation of inmmgration |aws,
i.e., kidnaping; and he is entitled to a two-point reduction for
acceptance of responsibility. As aresult, his total offense | evel
is ten. Finally, his crimnal history category is [V, which
includes two crimnal history points for the 1993 guilty plea to
ki dnapi ng. Val dez’s resulting total offense level and crimna
hi story category conbine to produce a sentencing range of fifteen
to twenty-one nonths.

Val dez objected to the four-level increase based on his
purported fel ony conviction in the kidnaping case, contendi ng that
his “deferred adjudi cation” should not be considered a conviction
for purposes of § 2L1.2(b)(1). He also objected to the two points
added to his crimnal history score pursuant to 8 4A1.1(b) for the
sane of fense. The district court overruled both objections and
sentenced Valdez to twenty-one nonths in prison, three years of
supervi sed rel ease, and a mandatory special assessnent of $100.
Thi s appeal foll owed.

I
ANALYSI S

A. St andard of Revi ew

“This Court reviews the application of the sentencing

gui delines d

novo and the district court’s findings of fact for

clear error.”? Wether the sentencing guidelines apply to a prior

2United States v. Gooden, 116 F.3d 721, 723 (5th Cr.)(citing
United States v. Wnbish, 980 F.2d 312, 313 (5th Gr. 1992), cert.
denied, 508 U.S. 919, 113 S. . 2365, 124 L. Ed. 2d 272 (1993)),
cert. denied, 118 S. C. 350, 139 L. Ed. 2d 272 (1997).
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conviction is a question of law, which we review de novo.?

B. O fense Level —Specific Ofense Characteristic

Section 2L1.2 of the United States Sentencing Cuidelines
(“Cuidelines”) governs the sentence i nposed for unlawfully entering
or remaining in the United States. The version under which Val dez
was sentenced provided for a base offense | evel of eight, with the
specific offense characteristic determ ned as foll ows:

I f nore than one applies, use the greater:

(1) If the defendant previously was deported
after a conviction for a felony, other than a
felony involving violation of the inmgration
| aws, increase by 4 |evels.

(2) If the defendant previously was deported

after a conviction for an aggravated fel ony,
increase by 16 levels.* U. S.S.G 8§ 2L1.2(b)(1).
5

SUnited States v. Vasquez-Bal andran, 76 F.3d 648, 649 (5th
Cr. 1996)(citing United States v. Garcia-Rico, 46 F.3d 8, 9 (5th
Cir.), cert. denied, 515 U. S. 1150, 115 S. C. 2596, 132 L. Ed. 2d
843 (1995)).

4U. S. SENTENCI NG GUI DELI NES MANUAL 8 2L1. 2(b) (1) (1995) [hereinafter
US S G]. This section has been revised, effective Novenber 1
1997. It now reads:

(1) If the defendant previously was deported after a
crimnal conviction, or if the defendant unlawfully
remained in the United States follow ng a renoval order
i ssued after a crimnal conviction, increase as follows

(A If the conviction was for an aggravated
felony, increase by 16 | evels.

(B) If the conviction was for (i) any other
felony, or (ii) three or nore m sdeneanor
crimes of violence or msdenmeanor controlled
subst ance of fenses, increase by 4 |evels.



Application Note 1 of the 1997 version explains that [f]el ony
of fense’ neans any federal, state, or |ocal offense punishable by
i mprisonnent for a term exceeding one year.”®

Val dez contends that the district court erred in treating his
deferred adjudication as a felony conviction. He first asserts
that a charge which is deferred wthout adjudication of guilt is
not considered a felony conviction under Texas |aw and therefore
shoul d not be considered to be one for purposes of the Cuidelines.
Val dez points out that the Texas Code of Cimnal Procedure
(“TCCP") specifically allows the judge to defer proceedi ngs w t hout
entering an adjudication of gquilt when such an action is
warranted.’ The TCCP al so provides a procedure for converting the
deferred adjudication to an adjudication of guilt if a condition
inposed in the original deferred adjudication agreenent is
viol ated. 8 Even though he pleaded guilty, Valdez's deferred
adj udication was never converted to a conviction and no
adjudication of guilt was ever entered. Thus he insists that,
while this case nmay expose him to those proceedings, such
proceedi ngs have not occurred. As such, Val dez contends, the Texas
ki dnapi ng charge cannot be deened a fel ony conviction for purposes
of § 2L1.2 of the Cuidelines.

Rel yi ng on our decision in Vasquez-Bal andran, Val dez asserts

that this court has recognized that deferred prosecutions under

U.S.S.G § 2L1.2, comment. (n.1)(1997).
TeEx. CooE CRM P. ANN. art. 42.12, § 5(a)(West Supp. 1998).
8 d. 8§ 5(b).



Texas law are distinguishable from convictions suitable for
enhancenent purposes. In that case we determ ned that a suspended
Texas sentence can be used for enhancenent even if the sentence was
“assessed” rather than “inposed.”® Val dez notes our observation in
dicta that the Texas deferred adjudication procedure does not
require “assessing” a term of inprisonnent.?° The clear
i nplication, concludes Valdez, is that the deferred adjudication
process results in sonething | ess than a conviction.

Second, Val dez argues that because a different section of the
Quidelines, 8 2K2.1 involving firearnms offenses, explicitly
includes “deferred adjudications” wthin its definition of
“conviction,”! the absence of such explicit |anguage in 8§ 2L1. 2,
the provision here at 1issue, reflects an intention by the
Sentenci ng Conm ssion not to include “deferred adjudications” in
the latter section. |f the Sentencing Commi ssion intended 8§ 2L1.2

to treat deferred adjudications as prior felony convictions, Val dez

°Vasquez- Bal andran, 76 F.3d at 651.

101 d. at 650.

1See § 2K2.1, comment. (n.5)(“‘[P]rior felony conviction(s),’
are defined in 8 4B1.2 . . . . For purposes of determ ning the
nunmber of such convictions . . . , count any such prior conviction

that receives any points wunder 8§ 4A1.1 (Crimnal History
Category).”). Section 4Al1.1 Application Note 3 states that “[a]

di versionary disposition is counted only where there is a finding
or adm ssion of guilt in a judicial proceeding. See 8§ 4Al1.2(f).”
Section 8§ 4Al.2(f) states: “Diversion fromthe judicial process
wthout a finding of guilt (e.qg., deferred prosecution) is not
counted. A diversionary disposition resulting froma finding or
adm ssion of guilt, or a plea of nolo contendere, in a judicia

proceeding is counted as a sentence under 8 4Al.1(c) even if a
conviction is not formally entered, except that diversion from
juvenile court is not counted.”




continues, it would have so instructed, as it did in § 2K2.1. As
there is no nention in 8 2L1.2 of treating prior deferred
adj udi cations as prior felony convictions, concludes Val dez, such
adj udi cati on should not be counted as prior felony convictions.
Finally, Valdez asserts that we have recogni zed that a defendant
who pleaded guilty in a deferred adjudication under Texas |law did
not receive a conviction for purposes of inmgration |aw. !

The governnent responds that the om ssion of a specific
reference does not preclude either the finding nmade by the district
court in this case or the use of a definition of conviction from
anot her section of the Guidelines. The governnent points out that,
al t hough the definitions in specific sections of the Guidelines are
not designed for general applicability, “their applicability to
sections other than those expressly referenced nust be determ ned
on a case by case basis.”®® This provision, urges the governnent,
directly contradicts Valdez's assertion that the om ssion of an
explicit reference prohibits use of a definition from another
section.

The governnent further asserts that the definition of
conviction includes deferred adjudications, provided there was a
finding or adnmission of guilt.! It points to 8 4A1.2(f) —

addr essi ng di versionary di spositions in the conputation of crim nal

2Martinez-Montoya v. INS, 904 F.2d 1018, 1025-26 (5th Cir.
1990) .

BU.S.S.G 8§ 1Bl1.1, coment. (n.2).
14U, S.S.G § 4Al.2(f).



hi story —whi ch st ates:

“Diversion fromthe judicial process without a finding of

guilt (e.qg., deferred prosecution) is not counted. A
di versionary disposition resulting from a finding or
adm ssion of quilt, . . . in a judicial proceeding is

counted as a sentence wunder 84Al.1(c) even if a

convictionis not formally entered, except that diversion

fromjuvenile court is not counted.”?®

The governnent argues that this definition should be used in
the instant case to further a policy of fair and equal treatnent,
which | ooks to the substance of the proceeding. The ki dnapi ng
proceeding clearly fits this definition, continues the governnent,
as there was an admssion of quilt, a finding of sufficient
evidence of guilt, a sentence of 180 days in jail and a term of
probation. Furthernore, notes the governnent, we have found Texas

deferred adjudications to neet this definition.® The governnent

also relies on our decision in United States v. Graldo-Lara,?! in

which we held that a “deferred adjudication” counts as a “prior
sentence” in the context of conputing a crimnal history score
under § 4Al. 2.

The governnent enphasizes that revocation of Valdez’'s

probation is pending, and that, w thout enhancenent, his previous

151 d.

®See United States v. Cisneros, 112 F.3d 1272 (5th CGr.
1997) (hol ding that deferred adjudication for felony possession of
marijuana received in Texas state court was “prior conviction” for
pur poses of sentence enhancenent for drug conviction based on prior
convictions for felony drug offenses —i.e., 21 US C 8§ 841);
United States v. Stauder, 73 F.3d 56 (5th Cr. 1996) (hol di ng that
a deferred adjudication could be used for calculating a base
of fense | evel for a defendant convicted of a firearmoffense under
the US.S.G).

17919 F.2d 19 (5th Gir. 1990).
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wrongdoi ng woul d be under-represented in the instant sentence.
Finally, the governnent maintains that treating the ki dnaping
incident as a conviction for enhancenent purposes upholds the
purpose and policy described in GQuidelines 8 4Al.2, Application
Note 9: Counting prior adult diversionary dispositions involving
a judicial determnation of gqguilt or an admssion of guilt
“reflects a policy that defendants who receive the benefit of
rehabilitative sentence and continue to commt crinmes should not be
treated with further |eniency.”?!®

Valdez’'s reliance on our decision in Vasquez-Bal andran is

m splaced. In that case, the defendant argued that the district
court erroneously interpreted 8§ 2L1. 2(b)(2) —sentence enhancenent
as aresult of conviction for an aggravated fel ony —as appl i cabl e
to his case. Relying on Texas |law, he asserted that the district
court erroneously determned that his prior state conviction for
robbery was an “aggravated felony” as defined by the QGuidelines.
One el enent of the commentary’s definition of an aggravated fel ony
is the inposition of a sentence of inprisonnment of at |east five
years. The defendant urged that in his case inprisonnent was not
“inposed”; rather, when the trial court granted probation, a

sentence was “assessed.”?®

8y, S.S.G 8§ 4A1.2, coment. (n.9).

19“The probation officer responded that the state judgnent
i ndi cated a sentence of ten years i nprisonnent was i nposed and t hen
suspended, and that the guideline commentary provided that it [the
i ncr ease] applied ‘regardless of any suspension of such
i nprisonnment.’” Vasquez-Bal andran, 76 F.3d at 649. The Def endant
again objected, “arguing that under Texas |aw, when a defendant
recei ves probation, a sentence is not ‘inposed unless and until

9



We determ ned i n Vasquez-Bal andran that the distinction made

by the Texas court between “assessing” a sentence and “inposing”
one is not controlling, as “federal law rather than state |aw
applies to the issue of statutory interpretation. . . ."20 |n so
doing, we further noted that we are “not constrained by a state’s
‘treatnment of a felony conviction when we apply the federal
sent ence- enhancenent provisions.’'”?! Moreover, “there is no
indication in the relevant guideline or statutes that the
Sent enci ng Conm ssion or Congress intended state |aw to determ ne
whet her the term of inprisonment was inposed.”?? As such, we
concluded that neither the Sentencing Conm ssion nor Congress
i ntended to nmake the application of 8§ 2L1.2(b)(2) wholly dependent
on state law, that given the purpose and policy the Sentencing
Comm ssi on sought to serve, federal |aw controlled. Just as Texas
| aw was not controlling in that case, it is not controlling in the
i nstant case.

In United States v. Stauder,?® we held that a defendant’s

probation is revoked.” [1d. The district court adopted the PSR
applying the | evel increase, even though the Defendant’s sentence
was suspended. 1d.

201 d. at 650.

2l1d. (quoting United States v. Mrales, 854 F.2d 65, 68 (5th
Cir. 1988)).

21d. (citing Wlson v. INS, 43 F.3d 211, 214-15 (5th GCir.),
cert. denied, 516 U. S 811, 116 S. . 59, 133 L. Ed. 2d 23
(1995) (explaining that federal |aw governs the application of
federal legislation in the absence of clear |anguage to the
contrary) (quoting Yanez-Popp v. INS, 998 F.2d 231 (4th G r. 1993)).

2373 F.3d 56 (5th Gir. 1996).
10



deferred adjudication resulting from a finding or adm ssion of
guilt could be used for calculating the base offense | evel under §
2K2.1; in other words, a Texas deferred adjudication constituted a
“prior conviction” in the context of that section. Like Valdez,
St auder argued that, as his Texas deferred adjudication was not a
conviction under Texas law, it should not have been counted in
cal cul ating his base offense |evel.

In Stauder, we l|looked to the comentary of 8§ 2K2.1 which
refers to application note 3 to § 4B1.2 for the definition of
“prior felony conviction(s).”? Note 3 defines a “prior felony
conviction” as “a prior adult federal or state conviction for an
of fense puni shable by death or inprisonnent for a term exceeding
one year, regardless of whether such offense is specifically
designated as a felony and regardless of the actual sentence
i nposed.”?> We went on to exami ne the commentary to § 2K2.1, which
specifies that “[f]or purposes of determ ning the nunber of
convictions wunder [8 2K2.1(a)(4)(A)], count any such prior
conviction that receives any points under 8 4A1.1 (Crimnal H story
Category).”?® This led us to § 4Al1.2, the Guideline that contains

the definitions and instructions for conputing a defendant’s
crimnal history. It states that “[a] diversionary disposition

resulting froma finding or adm ssion of guilt . . . in a judicial

248 2K2.1, comment. (n.5).
258 4B1.2, comment. (n.3).

26St auder, 73 F.3d at 57 (quoting U S.S.G § 2K2.1(a)(4) (A,
coment. (n.5))(enphasis in Stauder).
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proceeding is counted as a sentence under 8 4Al.1(c) even if a

conviction is not fornally entered . . . .'7"%

We concl uded that Stauder’s deferred adjudication constituted
a prior felony conviction, as (1) “the Quidelines provide that
deferred adjudications resulting from a finding or adm ssion of
guilt are to be considered in conputing the crimnal history
category”; and (2) 8 2K2.1 “provides that any prior ‘conviction’
that receives points for purposes of determning the crimnal
hi story category is to be considered in determ ning the nunber of
prior felony convictions for calculating the base offense |evel
under 8§ 2K2.1."%® Stated another way, his deferred adjudication
constituted a prior felony conviction because “[a]lthough § 2K2.1
used the term‘conviction’, it refers specifically to the crim nal
hi story provisions, which, . . . include deferred adjudications
such as Stauder’s in calculating a defendant’s crimnal history
score.”® W discern no error of fact or law in the district
court’s cal culation of Valdez's offense |evel.

C. Crimnal Hi story Cateqory

As stated previously, we heldin United States v. Graldo-Lara

that a “deferred adjudication” counts as a “prior sentence” in the
context of conputing a crimnal history score under 8§ 4Al. 2. I n
that case, we noted that § 4Al. 2(f) provides:

(f) Diversionary Dispositions

21 d. (quoting U.S.S.G 8§ 4Al.2(f))(enphasis in Stauder).
28] d.
29| d.
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Di version fromthe judicial process without a finding of

guilt (e.g., deferred prosecution ) is not counted. A

diversionary disposition resulting from a finding or

adm ssion of quilt, or a plea of nolo contendere, in a

judi cial proceeding is counted as a [prior] sentence .
even if a conviction is not fornmally entered.®°

We further observed that the commentary to that section added that
““diversionary dispositions [are counted] if they involved a
judicial determnation of guilt or an adm ssion of guilt in open
court.’”3 As the defendant in that case had entered a guilty plea
in the state prosecution, his “deferred adjudication probation”
coul d be counted as a “prior sentence” for calculating his crimnal
hi story score under the terns of § 4Al1.2(f).

Val dez neverthel ess contends that the district court erred in
conmputing his crimnal history score when it applied § 4A1.1(b) to
assess two points for his 1993 quilty plea to kidnaping. He
contends that 8 4Al1.1(c) is the applicable subsection and that
under it he should have received only one point for the kidnaping
adj udi cation. This would reduce his crimnal history score from
seven to six and his crimnal history category from IV to |1l
(bserving that Valdez received a 180-day jail termfor the state
ki dnaping guilty plea in 1993, the governnent counters that Val dez
was properly assessed two crimnal history points for this
adj udi cati on.

Section 4A1.1 provides for the conputation of a defendant’s

crimnal history category. Under this section, the sentencing

%G raldo-Lara, 919 F.2d at 22-23 (quoting U S.S. G
8 4A1. 2(f)(enphasis in Graldo-Lara).

311d. at 23 (quoting U.S.S.G § 4A1.2(f), comrent. (n.9)).
13



court is instructed to

(a) Add 3 points for each prior sentence of inprisonnent
exceedi ng one year and one nont h.

(b) Add 2 points for each prior sentence of inprisonnent
of at least sixty days not counted in (a).

(c) Add 1 point for each prior sentence not counted in
(a) or (b), upto atotal of 4 points for this item %

Application Note 3 nmakes clear that wunder § 4Al.1(c), “[a]
di versionary disposition is counted only where there is a finding
or adm ssion of guilt in a judicial proceeding. See § 4Al.2(f)."33
The comrentary to 8 4Al1.1 also provides that it nust be read
together with 8§ 4Al.2, which contains the definitions and
instructions for conputing crimnal history.3* Section 4Al1.2 states
that “[a] conviction for which the inposition or execution of

sentence was totally suspended or stayed shall be counted as a

prior sentence under § 4Al.1(c)."% The previously nentioned

provi sion regarding diversionary dispositions — 8 4Al. 2(f)

falls under that section; “[a] diversionary disposition resulting
from a finding or admssion of guilt, . . . in a judicial
proceedi ng i s counted under 8 4A1.1(c) even if a conviction is not
formally entered . . . .”3% Additionally, however, the commentary

to 8 4A1.2 states that “[t]o qualify as a sentence of inprisonnment,

20,S.S.G § 4Al.1(a)-(c).
¥]d. at comment. (n.3).

341 d. at Comment ary.

#®U.S.S.G 8§ 4A1.2 (a)(3)(enphasis added).
%Y, S.S. G § 4A1.2(f).
14



t he def endant nust have actually served a period of inprisonnment on
such sentence.”® Mreover, “crinmnal history points are based on
t he sentence pronounced, not the length of tine actually served. "33
Finally, “[a] sentence of probationis to be treated as a sentence

under 84A1.1(c) wunless a condition of probation requiring

i npri sonnent of at least sixty days was inposed.”?3° Val dez’ s

adj udi cation clearly specified actual incarceration in excess of
sixty days —in fact, treble that anount.

When conputing a defendant’s crimnal history category, under
8 4A1. 1(b), a sentencing court is instructedto “[a]dd 2 points for
each prior sentence of inprisonnent of at |east sixty days not
counted in (a).”% Valdez has offered no pl ausi bl e expl anati on why
this provision would not apply to his 180-day jail sentence for the
1993 qguilty plea. His assertion that his kidnaping offense shoul d
be treated under 8§ 4Al. 1(c) and thus assessed one poi nt because he
received a deferred adjudication is wunavailing. Val dez was
sentenced to —and apparently served — 180 days in jail, albeit
on work release. Thus, within the contenplation of § 4A1.1(b), a

condition of his probation required inprisonnent of “at | east sixty

3U.S.S. G 8§ 4A1.2, comrent. (n.2).
38| d.

31 d. (enphasis added).
“U.S.S.G 8§ 4A1.1(b). Under 8§ 4Al.1(c), a sentencing court

dd 1 point for each prior sentence not counted in (a) or
a total of 4 points for thisitem” U S S G

15



days.”#

A plain reading of 8 4A1.1 illustrates that Val dez’'s sentence
fits squarely within subsection (b), and not within subsection (c).
The only plausible way to apply 8 4Al1.1, both chronol ogically and
logically, is to proceed from(a) to (b) to (c): Subsection (b)
applies only to the extent a sentence is not counted in subsection
(a), and subsection (c) applies only to the extent a sentence is
not counted in either (a) or (b). As no part of Valdez' s sentence
is counted under (a), and his entire sentence i s counted under (b),
there is nothing left to count under (c). I ndeed, his sentence
woul d fall under (c) only if his deferred adjudi cation included no
time to be served in jail. When, as here, there is a deferred
adj udi cati on under a plea of guilty that includes tine to be served
of at |east sixty days, but |ess than one year and one nonth, the
prior offense is properly considered under (b): Subsection (a) is
i nappl i cabl e and subsection (c) never cones into play. W concl ude
that the sentencing court properly assessed two crimnal history

poi nts for the kidnapi ng of fense. %

41] d.

42\ note in passing that Valdez did not argue that his work
rel ease was not a “sentence of inprisonnent” under the Quidelines.
Such an argunent would likely fail as well. See United States v.
Schonburg, 929 F.2d 505 (9th Cr. 1991). |In that case, the Ninth
Circuit held that the district court did not err in assessing two
points for defendant’s prior sentence of 60 days in county jail,
whi ch was served on a weekend work project. 1d. at 507. The court
rej ected def endant’ s argunent that “because he was never in custody
on the 60-day sentence, it should not be counted as a sentence of

inprisonnment.” 1d. The court noted that the sheriff ultimtely
determ ned the defendant’s eligibility for the project and could
have inprisoned the defendant at his discretion; “[t]hus, the

sentence, as pronounced by the court at the outset, was a sentence

16



11
CONCLUSI ON

We have held in the context of other guidelines that a Texas
“deferred adjudication” should be considered either a prior
“conviction” or prior “sentence.” W recogni ze that § 2L1.2(b) (1),
unl i ke other guidelines previously considered, does not expressly
direct the sentencing court to consider prior adjudications
regardl ess of whether a prison term for the adjudication is
suspended. Even so, we perceive no good reason to depart from our
previ ous positions addressing a Texas “deferred adjudication” and
therefore hold that such a disposition may be counted as a
“conviction for a felony” under § 2L1.2(b)(1).%.1d. % As for
Valdez’s crimnal history category, 8 4Al.1(b) instructs a
sentencing court to “[ajdd 2 points for each prior sentence of
i mprisonment of at least sixty days not counted in (a).”%
Subsection (c) is inapplicable to Valdez, given his sentence of

non- probated incarceration exceeding sixty days. The district

court correctly added two points to his crimnal history category.

of inprisonnent subject to alteration at the Sheriff’s discretion.”
| d.

3 n response to Valdez’'s reliance on Martinez-NMntoya, which
pertains to the consideration of deferred adj udi cati on for purposes
of immgration law, we note that this court in Stauder rejected
that defendant’s reliance on that case, comenting that “[it] did
not involve the interpretation of US S.G § 2K2.1.”

Stauder, 73 F.3d at 57 n.*. We again find argunent based on
Martinez- Montoya unavailing in the context of interpreting the
Qui del i nes.

%,S.S.G § 4Al.1(b).
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