REVI SED, June 17, 1999

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-30976

C & B SALES & SERVICE I NC
Plaintiff - Appellant

VERSUS

MAXVELL C MCDONALD, JR, ET AL

Def endant s

MAXVELL C MCDONALD, JR

Def endant - Appell ee

Appeal fromthe United States District Court
For the Western District of Louisiana
June 14, 1999

Bef ore REAVLEY, DAVIS, and DUHE, Circuit Judges
DUHE, Circuit Judge:

The district court on remand held that Plaintiff C & B Sal es
& Service, Inc. had not submtted sufficient evidence to prove the
damages it suffered as a result of Maxwell MDonal d’ s breach of his
fiduciary duty. The district court placed the burden on C & B to

prove both MDonald’ s revenues fromand his costs of the business



he did in breach of his duty. Because we read the prior panel’s
opi nion as placing the burden on C & B to prove McDonal d’' s revenues
and the burden on MDonald to prove his costs, we reverse. For
reasons of judicial econony and because undisputed financial
information in the record permts, we render judgnent for C & B
agai nst McDonal d for $1,500,000.00 plus interest and costs.

FACTS AND PROCEEDI NGS

Maxwel | MDonald was an enployee and |ater officer and
director of C & B Sales & Service, Inc. (“C & B"), which serviced
and | eased gas conpression equipnent. McDonal d, w thout the
know edge of C & B, joined with Robert Hunphrey and Conpression
Conponents Corp. (“CCC')! in purchasing and selling used gas
conpressi on equi prent. MDonal d and Hunphrey subsequently created
Conpressor Qperating, Inc. (“CA”), which | eased gas conpression
equi pnent. MDonal d’ s i nvol venent wi t h Hunphrey, CCC, and CO cane
to C& B s attention during negotiations to sell C&B. C & B sued
McDonal d, Hunphrey, CCC, and CO for racketeering, breach of
fiduciary duty, fraud, negligent m srepresentation and unfair trade
practices. The district court held that MDonald breached his
fiduciary duty to C & B, and awarded damages based on MDonal d s
pro rata sharehol der bonus fromthe sale of C & B. The district
court dismssed all other clainms. C & B appeal ed the anount of the
damages award and the dismssal of its other clainms; MDonald
cross-appeal ed the anount of the danages award and the breach of

fiduciary duty determnation. A panel of this court (“the first

Hunphr ey was owner and president of CCC.
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panel”) affirmed the breach of fiduciary duty claim and the
dism ssal of the remaining clains. The first panel vacated the
damages award for lack of a nexus between MDonal d’s breach of
fiduciary duty to C & B and the anobunt awarded, and renmanded the
damages issue. On remand, the district court held again that C &
B sustai ned damages as a result of MDonald s fiduciary breach.
However, the district court also held that “the degree of or anobunt

of damages was not proven with sufficient clarity,” C & B Sales

& Serv. Inc. v. McDonald, No. 91-1201, p.6 (WD. La. filed Aug. 20,
1997) (rmenorandumruling), and awarded nothing. C & B appeal s.
ANALYSI S

As this second appeal denonstrates, a great deal of confusion
surrounds the term*“danmages.” In its first opinion, the district
court equated “damages” with “profits,” focusing exclusively on
whether C & B submtted sufficient evidence of McDonald s profits
fromhis breach of fiduciary duty. The district court noted:

McDonal d woul d owe C & B the profits he received fromthe
transactions involving Hunphrey, Cca and/ or CCC
‘“Profits’ by definition are ‘The excess of the selling
price of goods over their cost.’ Accordi ngly,
plaintiff’s burden was to present evidence upon which
this Court could base its calculations of the noney
recei ved by McDonald - less his cost to obtain and sel
the equipnent at issue. . . . [C & B's accountant] did
not establish with any degree of credibility the anmount
of profits which MDonald actually received as a result
of the transactions. G ven the periodic settling up by
McDonal d and Hunphrey, the anmount for which a piece of
equi pnent was sold or |eased was not necessarily the
anount McDonal d received as a result of the sale.

C&B Sales & Serv. Inc. v. MDonald, No. 91-1201, p.31, 35 (WD




La. filed Feb. 18, 1994) (nenmorandumruling). 2 The district court
“did not find sufficient credible evidence to establish the base
cost, to McDonal d, of the equi pnent purchased to of fset against the
anount ultimately received by McDonald . . . .” [Id. at 34. The
district court, acknow edgi ng t hat McDonal d’ s accounting practices
were “convoluted with only periodic accounting,” 1d. at 32,
utilized article 1999 of the Louisiana Civil Code, which permts
courts to reasonably assess danages when they are insusceptibl e of
preci se neasurenent. See La. Cv. Code Ann. art. 1999 (West 1987).
The court assessed damages as the anmount of MDonal d’ s sharehol der
bonus fromthe sale of C & B

The first panel reversed and renmanded the damages award as
havi ng no nexus with McDonal d’s fiduciary breach. First, the panel
acknow edged that the plaintiff in a breach of fiduciary duty case
need show only the agent’s gain, not the plaintiff’s actual | oss.

See C& B Sales & Serv. Inc. v. MDonald, 95 F.3d 1308, 1314 (5th

Cr. 1996). In sum C & B bore the burden of proving MDonald s
revenues fromhis breach of duty, while MDonal d bore the burden of
proving the costs incurred in achi eving those revenues. See id. at
1318. Second, the panel held that C & B failed to show wth
specificity the revenues McDonal d recei ved; therefore, the burden
never shifted to McDonald to show profits. See id. However, the

panel acknowl edged that article 1999 permts a reasonable

2The district court found C & B's accountant’s report fatally
flawed based on its underlying cost assunptions. The district
court did not discredit the credibility of the underlying data
est abl i shing revenues.



approxi mati on of danmages when they can not be determned wth
specificity. See id. The panel remanded to the district court for
further consideration of damages under article 1999. See id.
We read the first panel’s opinion as directing that the sane
burden shifting that applies to the breach of fiduciary duty
damages determnation applies to the article 1999 danages
determ nation on remand. First, the panel suggested exam ning the
approxi mate gross revenues of McDonal d and his cohorts, noting that
McDonal d bore the burden of showi ng expenses. See id. Second,
this interpretation is consistent with the district court’s
credibility determnations inits first opinion. That court deened
C & B's accountant’s report fatally flawed not because of the
underlying data utilized or the revenue determ nati ons, but because

of cost assunptions. See C & B Sales & Serv. Inc. v. MDonald, No.

91-1201, p.6 (WD. La. filed Feb. 18, 1994) (nenorandum ruling).
Such a credibility finding would not inhibit the trial court’s
ability to assess approxi mate revenues from the underlying data.
Therefore, in assessing danages under article 1999 on renand, the
district court should have placed the burden of approximating
McDonal d’s revenues on C & B, and the burden of approximting
McDonal d’ s costs on MDonal d.

The district court’s opinion on remand reexam ned whether C &
B submtted sufficient evidence for the court to approxinate
profits, never exam ning as dictated by the panel’s opi ni on whet her
C & B submtted sufficient evidence for the court to approxinate

revenues. The district court on remand cited extensively to and



i ncorporated |anguage fromits first opinion, which had focused
exclusively on C & B s failure to prove profits. For exanple, the
district court on remand stat ed:

The evidence presented does not afford this Court a
reasonable or areliable basis to separate the financial
activities of the entities, i.e., CO and CCC and their
profits. Again, this Court nmade a specific finding in
itsinitial ruling that plaintiff had failed to carry the
burden of proof to establish with sufficient credible
evi dence what profits defendant, MDonal d, received. :
. [T]he plaintiff [has not] presented sufficient credible
evidence to establish the profit MDonald, CO, CCC and
Hunphrey received and/or the profit MDonald received
al one.

C&B Sales & Serv. Inc. v. MDonald, No. 91-1201, p.6 (WD. La.

filed Aug. 20, 1997) (nenorandum ruling).

We note that the district court found the report on which C &
B's accountant relied fatally flawed, and therefore found C & B' s
account ant not credible.? W review these credibility
determ nations for clear error. See Fed. R Cv. P. 52(a); Justiss

Ol Co. v. Kerr-MCGee Ref. Corp., 75 F.3d 1057, 1067 (5th Cr.

1996). The district court did not clearly err in finding the report
and t he accountant not credible. Therefore, we rely on neither the
report nor the accountant in review ng the danage determ nati on.
C & B submtted in evidence “item files.” The item files
summari ze and contain invoices, checks, and journal entries
detailing McDonald s transactions wwth CCC and CO. In addition,
C & B and McDonald submtted Joint Exhibit 1, containing C & B's

summary of the financial transactions in the item files and

3As noted above, the district court found the cost assunptions
and cost allocations flawed, not the revenue data.
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McDonal d’s comments on and objections to the information in the
itemfiles. The district court did not address these itemfiles in
its first opinion, or its opinion on renmand. There is no
indicationin the record that the district court did not find these
files credible. In addition, the record reflects that McDonal d and
CCC evenly shared costs and revenues in their joint transactions,
and that MDonal d and Hunphrey each owned 50% of CO .

Al t hough the record does not allow cal culation of McDonal d’ s
gains to the penny, the |law does not require such specificity;
article 1999 and Circuit precedent require only a reasonable
appr oxi mati on. See, e.q9., La. Cv. Code Ann. art. 1999 (West
1987); C & B Sales & Serv. Inc. v. MDonald, 95 F.3d 1308, 1319

(5th Gr. 1996); Austin v. Parker, 672 F.2d 508, 522 (5th Grr.

1982) . McDonald’s gain from his fiduciary breach, approximated
from the undisputed revenue and cost data in the record, is at
| east $1, 500, 000. 00.

McDonal d’s breach of fiduciary duty to C & B involved a
conti nui ng, ongoi ng operation involving interrelated transactions
spanning a period of three years. McDonal d should not escape
liability for his fiduciary breach because his schene was | ong and
i nvol ved. To avoid this result, we approxi mated the total revenues
recei ved by McDonal d over the three year period, and approxi mated

the total costs incurred by McDonald over the three year period.*

“The financial records indicate that Hunphrey purchased,
rented, and sold nost of the equi pnent on behalf of Hunphrey’'s and
McDonald’s joint ventures. CCC then invoiced MDonald for
McDonal d’s 50% of costs, and MDonal d i nvoi ced CCC for MDonal d' s
50% of the proceeds.



In approximating the total revenues MDonald received as a
result of his fiduciary breach, we reviewed the invoices and
cancel ed checks summari zed in the joint exhibit and included in the
itemfiles.®> Mst files involving McDonald and CCC transactions
contained: an invoice from CCC to the purchaser listing the item
being sold and the sales price; an invoice from MDonald to CCC
listing the itemand McDonal d s 50% share of the proceeds; either
a cancel ed check fromCCCto MDonal d i ndi cati ng a McDonal d i nvoi ce
nunber, or the relevant McDonal d i nvoi ce marked paid, |listing a CCC
check nunber. W sumred the anounts received by MDonald as
evidenced by the invoices and canceled checks to arrive at
approxi mate revenues from MDonald and CCC transactions. Most
files involving CO contained: a | ease agreenent including rental
ternms or an invoice fromCCC or CO to C & B listing the equi pnent
and sales price; an invoice fromCO to C&Blisting the itemand
the rental due or the sales price or an invoice from MDonald to
CCClisting the itemand McDonal d s 50%share of the sale or rental
price; sone indicia that C & B paid the invoice.® Since MDonald
testified to a 50%interest in CO, we summed the anounts received
by CO as evidenced by the | eases, invoices and i ndi cia of paynent,

and divided the total in half to arrive at MDonal d’ s approxi nate

W disregarded files for transactions not involving MDonal d
or for transactions unrelated to McDonal d’ s fiduciary breach.

8 ndi ci a i ncl uded copi es of cancel ed checks fromC & B to CO
or wire paynents from Hanover on behalf of C & B. If the record
indicated that CO invoiced C & B but did not indicate that C & B
had paid the invoice or that CO had received paynent, we did not
i nclude that anmount in our approximtion of revenues.
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revenues from CO transactions. W then summed the anounts
recei ved by McDonald from CCC transactions and CO transactions to
arrive at the total approximte revenues MDonald received by
breaching his fiduciary duty to C & B

In approximating the total costs MDonald incurred from
conduct breaching his fiduciary duty to C & B, we reviewed the
i nvoi ces, journal entries and cancel ed checks sunmarized in the
joint exhibit and included intheitemfiles. Mbst files involving
CCC transactions contained: journal entries indicating the cost to
McDonal d; invoices from CCC to MDonald listing the item and
McDonal d’s 50% share of the acquisition cost and other expenses
related to the item a cancel ed check fromMDonald to CCC |isting
CCC i nvoi ce nunbers.’” W sumed the costs incurred by McDonal d as
evidenced by the invoices and canceled checks to arrive at
approxi mate costs incurred by MDonald from MDonald and CCC
transactions. For nost of the transactions involving CO, CAO had
purchased the equipnment from CCC at CCC s cost of acquisition.
Hunphrey and McDonal d each bore 50% of the costs and each received
50% of the revenues associated with the MDonald and CCC
transactions, and Hunphrey and MDonald each owned 50% of CO.
Therefore, MDonald s 50% of the sale proceeds from CCC to CO

I'n those instances in which McDonald paid for the acquisition
of an itemor related expenses, MDonald issued an invoice to CCC
listing the itemand the 50% of the cost attributed to CCC. These
i nvoi ces were generally marked paid, listing a CCC check nunber.
We attributed an equal anount of costs to MDonal d, based on his
testinony and C & B's assertion that McDonal d and CCC each bore 50%
of the costs and received 50% of the revenues from their joint
transacti ons.



of fset the 50% of CO’'s acquisition cost attributed to MDonal d,
| eaving as a cost only the 50% of CCC s acquisition cost already
accounted for by the CCC transactions. |In those cases in which CCC
sold equipnent to CO for nore than CCC s acquisition cost, we
consi dered the appropriate anount as McDonald' s costs. Likew se,
we attributed 50% of all costs other than acquisition costs to
McDonal d. We then summed the costs incurred by MDonald from
McDonal d and CCC transacti ons and McDonal d and CO transactions to
arrive at the total approximate costs MDonald incurred from
conduct breaching his fiduciary duty to C & B

We render judgnent for C & B in the amount of MDonald' s
appr oxi mat e gai n, $1, 500, 000. 00 plus interest and costs. W render
rather than remand for reasons of judicial econony® and because
undi sputed datainthe trial record indicate the appropriate danage
award. See, e.qg., 28 U S.C A 8 2106 (1994) (authorizing appellate

courts to dispose of cases as my be just under the

circunstances”); Gosso v. United States, 390 U S 62, 71 (1968)

(finding authority in 28 U.S.C. 8 2106 for rendering rather than

remandi ng on a factual issue when the record would permit only one

finding); Sidag Aktiengesellschaft v. Snoked Foods Prods. Co., 960
F.2d 564, 566-67 (5th G r. 1992) (rendering the quantumof attorney

fees on appeal to save the court and parties fromfurther appeals

8C & B sued McDonald in 1991. Since then, the parties have
endured a trifurcated trial, an appeal on the nerits and danage
award, a remand on the issue of damages, and an appeal of the
district court’s determnation on remand. The district court has
made great efforts in managing this litigation, but has professed
its inability to calculate a damages award based on the record.
Rendering will avoid further litigation.
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and because “no useful purpose woul d be served by further del ayi ng

its final disposition”); Avery v. Honewood Gty Bd. of Educ., 674

F.2d 337, 341 n.5 (5th Cr. 1982) (rendering on a fact issue when,
based on the record, any other finding by a district court would be

deened clearly erroneous); Ferrero v. United States, 603 F.2d 510,

515 (5th Gr. 1979) (noting that the Fifth Grcuit would conpute
t he damage award rather than remand to the district court when the
evidence before it was as conplete as it was at trial); 1d.
(rendering a damage award when remand woul d be nere wasted notion);
In re Thirteen Appeals Arising Qut of San Juan Dupont Pl aza Hot el
Fire Litigation, 56 F.3d 295, 312 (1st GCr. 1995) (rendering
attorney fees on appeal, because the record “was sufficiently
devel oped that [the Court of Appeals could] apply the law to the
facts . . . and calculate a fair and reasonable fee w thout
resorting toremand”); id. at 311 (noting that the district court’s
abuse of discretion in reallocating attorney fees on renmand, the
vol um nous record, and t he anount of tinme, energy and noney al r eady
spent in resolving the issue justified the reviewng court’s

rendering rather than remanding); Mtter of Mrchiando, 13 F.3d

1111, 1114 (7th Cr. 1994) (noting that when the facts are not
di sputed, the reviewing court nmay make a factual finding wthout

remandi ng); Felder v. United States, 543 F.2d 657, 671 (9th Grr.

1976) (rendering a danage award giving due regard to the trial
court’s credibility determ nations, because rendering required
arithnetic calculations that the reviewi ng court could perform as

easily as the trial court); Universal Athletic Sales Co. .
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Salkeld, 511 F.2d 904, 907 (3d Cr. 1975 (noting that the
reviewi ng court could render rather than remand for determ nation
of copyright infringenment where the record was fully devel oped and

there were no credibility issues); Wlff v. Signleton, 508 F. 2d

1211, 1214 (8th Cr. 1974) (noting that effective judicial
adm nistration requires disposal of a case on appeal rather than
remandi ng where the point to be decided is clear); id. (reaching
the nerits despite direct authority to do so because of the

ci rcunst ances of the case and judicial econony).

REVERSED AND RENDERED
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