UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-30999
Summary Cal endar

JON STACEY THI BODEAUX,
Pl ai ntiff-Appellant
VERSUS
CONTI NENTAL CASUALTY | NSURANCE COWMPANY, ET AL,
Def endant s

W NN DI XI E LOU SI ANA | NCORPCORATED,;
CONTI NENTAL CASUALTY COVPANY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Louisiana
April 20, 1996

Bef ore DUHE, DeMOSS, and DENNIS, Circuit Judges.
JOHN M DUHE, JR, Circuit Judge:

Appel l ant, a nmeat cutter at a grocery store, was injured in an
aut onobi | e accident. Shortly afterward, he quit work clai mng that
pai n prevented himfromworking. For nearly two years, he received
total disability benefits fromhis enpl oyee disability plan. After
several doctors pronounced himable to do |ight or sedentary work,
the insuror ended his benefit paynents. Appellant unsuccessfully
sought reconsideration by the insurance conpany. Appellant then
sued the insuror and his fornmer enployer. The district court

uphel d the denial of benefits. W affirm



BACKGROUND

Appel l ant, Jon Stacey Thi bodeaux (“Thi bodeaux”), worked with
Wnn Dixie as a neat cutter for nearly seven years. Wile working
t here, Thi bodeaux was covered by a long-termdisability insurance
pl an underwritten by Continental Casualty Conpany “Continental”
Thi bodeaux injured his back in an autonobile accident. C aimng
that his pain prevented work, Thibodeaux quit in July. He then
submtted his claimfor total disability benefits under the plan
and Continental began nonthly paynents. Wiile receiving his
mont hly stipend, Thi bodeaux saw several doctors. They all noted
t hat Thi bodeaux was capabl e of perform ng |ight or sedentary work.
Based upon these evaluations, Cont i nent al determ ned that
Thi bodeaux was no longer totally disabled within the plan’s terns
and di sconti nued paynents. Thi bodeaux wrote Continental asking
themto reconsider. Continental did so and upheld the term nation
of benefits.

Thi bodeaux sued Continental and Wnn Di xi e under the Enpl oyee
Retirenment Inconme Security Act (“ERISA’), 29 U.S.C. § 1001 et seaq,
for reinstatenent of his disability benefits. The parties
stipulated the relevant facts and submtted trial briefs. The
district court held that Continental was correct in term nating
Thi bodeaux’ s benefits.

THE MERI TS
A. Standard of Review

We review a plan adm nistrator’s determ nati on de novo unl ess

the plan gives the admnistrator discretionary authority to



determne eligibility. Firestone Tire & Rubber Co. v. Bruch, 489

UusS 101, 115 (1989). Here, the admnistrator had no such

di scretion. Additionally, our holding in Pierre v. Connecticut

Gen. Life Ins. Co., 932 F.2d 1552 (5th Cr. 1991) states that we

review factual findings under ERI SA pl ans for abuse of discretion.
When we review factual determ nations, we can consider only the
evidence that was available to the admnistrator; however, in
reviewing interpretations of a plan, we can consi der evi dence that

was unavailable to the adm ni strator. Sout hern Farm Bureau Life

Ins. Co. v. More, 993 F.2d 98, 102 (5th Cr. 1993).

B. Anal ysis

The benefit plan defines “total disability” as being “unable
to performthe duties of an occupation for which [one] is or [will]
becone qualified by education, training, or experience.”
Thi bodeaux asks this Court to ignore the plan’s definition of
“total disability” and apply instead the “Louisiana rule”. He
argues that a line of Louisiana decisions has interpreted “total
disability” to allowrecovery when the claimant cannot performthe
substantial and material parts of his job in the usual way. See

Rodri guez v. Anerican Standard Life & Accident Ins. Co., 553 So.2d

479 (La. C. App. 3d Cir. 1989).1
Cenerally, ERI SA preenpts any state law claimthat relates to
any enpl oyee benefit plan, 29 U S.C. 8§ 1144(a); however, ERISA s

savings clause exenpts state l|laws regulating insurance from

Appel | ees di spute whether this is the correct rule; however,
like the district court, we express no opinion as to whether
Appel lant’s statenent is a correct one.
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preenption. 29 U S.C 8§ 1144(b)(2)(A). Thibodeaux concedes that
the “Louisiana rule” relates to an enpl oyee benefit plan, but it is
not preenpted because the rule is a state | awregul ating i nsurance.

In Pilot Life Ins. Co. v. Dedeaux, 481 U S. 41, 48 (1987), the

Suprene Court held that several factors determ ne whether a |aw
regul ates insurance and is saved frompre-enption. First, a court

shoul d be guided by a “‘ cormon-sense view ” of the saving cl ause’s
| anguage. Second, a court should apply the three factor test used
to determne whether a practice falls under the *“business of
i nsurance” under the MCarran-Ferguson Act, 15 U S. C. § 1011 et
seq. That test is : 1) whether the practice has the effect of
transferring or spreading a policyholder’s risk; 2) whether the
practice is an integral part of the policy relationship between the
insurer and the insured; and 3) whether the practiceis limtedto
entities within the insurance industry. [|d. at 48-9.

We have never addressed the interpretation of an ERI SA pl an
termin light of state | aw and t he savings cl ause. Thus, we | ook to

other circuits to see how they have applied the test stated above.

In Hanmond v. Fidelity & Guaranty Life Ins. Co., 965 F. 2d 428 (7th

Cr. 1992), the Seventh GCrcuit addressed a simlar situation. 1In
Hammond, a grocery store nmanager, Hamond, was fired for sexua

har assnent . He killed hinself, and his wfe brought an ERI SA
action claimng that she was still entitled to life insurance
benefits under the enployee benefit plan. The plan extended
coverage one year beyond the enploynent period, if before death,

the insured had been totally disabled. “Totally disabled” was



defined as an inability to performthe chief duties of one’s job or
any job for which one was fitted by education, training or
experience. Ms. Hammond argued that M. Hamond’'s behavi or was
the result of a narcissistic personality disorder which nmade him
mental ly and physically incapable of working at all. 1d. at 428-
29. Ms. Hamond asked the court to refer to Illinois’ |aws
governing insurance policy interpretation in deciding whether
Hammond was totally disabled. The Seventh G rcuit declined to do
so stating “[wje cannot imagine any rational basis for the
proposition that state rules of contract interpretation ‘regul ate
insurance’ within the neaning of 8 1144(b)(2).” Id. at 430.
Further, the court stated that while Illinois’ decisional |aws
m ght effect how benefits were distributed, it did not have the
effect of transferring or spreading a policyholder’s risk.

Even nore inportant in the court’s eyes was that a contrary
answer would fly in the face of congressional intent. Looking at
ERISA's legislative history, the court determ ned that Congress

expected a uniformty of decisions under the act. 1d.; see also

Pilot Life, 481 U S. at 56. The court argued that Congress’

expectation woul d be defeated were the federal courts to preserve
50 different states | aws of insurance policy interpretation. Thus,
the Seventh Gircuit held that ERI SA preenpts state decisional rul es
concerning contract interpretation. W, like the other circuits

that have addressed this issue? agree that ERI SA preenpts state

For other simlar cases, see Sanpson Vv. Mitual Benefit Life
Ins. Co., 863 F.2d 108, 110 (1st Cr. 1988); McMahan v. New Engl and
Mutual Life Ins. Co., 888 F.2d 426, 429-30 (6th Gr. 1989); Brewer
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| aw governing i nsurance policy interpretation. Thus, we hold that
the correct definition of “total disability” is as stated in the
pl an. W now turn to whether the decision to end Thibodeaux’s
benefits was an abuse of discretion.

Thi bodeaux argues that Continental’s decision was an abuse of
di scretion because the weight of the nedical evidence showed that
Thi bodeaux could not return to his job as a neat cutter and would
be substantially restricted as to the type of enploynent to which
he could return. But, Thi bodeaux hinself points out, the plan
states that the enpl oyee nust be physically i ncapabl e of perform ng
a job for which he is qualified by education, training, or
experi ence. Here, every doctor, including Thibodeaux’s own
physi ci an, concluded that he was capable of performng |ight or
sedentary worKk. Moreover, a vocational rehabilitation expert
stated that Thi bodeaux was qualified to performmany jobs requiring

only light or sedentary work. |In Duhon v. Texaco, Inc., 15 F. 3d

1302, 1309 (5th Gr. 1994), this Court held that a plan
adm nistrator did not abuse his discretion in deciding, wthout
first consulting a vocational rehabilitation expert, that an
enpl oyee was capable of working. Here, the admnistrator did
consult an expert. Thus, ending Thi bodeaux’s benefits was not an
abuse of discretion.

CONCLUSI ON

For the above reasons, we AFFI RM

V. Lincoln National Life Ins. Co., 921 F.2d 150, 153 (8th G r.
1990); Envans v. Safeco Life Ins. Co., 916 F.2d 1437, 1440-41 (9th
Cr. 1990).




