REVI SED, July 22, 1998

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-31029

GREGORY A. TOLSON,

Pl ai ntiff-Appellant,

ver sus

AVONDALE | NDUSTRI ES, | NC.,
AVONDALE | NDUSTRI ES, | NC.,

SHI PYARDS DI VI SI ON, AVONDALE
HEALTH PLAN AND AVONDALE

| NDUSTRI ES, | NC., SHI PYARDS

Dl VI SI ON, GROUP | NSURANCE PLAN,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

June 3, 1998

Bef ore W ENER, BARKSDALE and DEMOSS, Circuit Judges.
WENER, Circuit Judge.

In appealing fromthe district court’s sunmary judgnent that

di sm ssed his clainms for nmedical and long-termdisability benefits



under two ERISA! plans sponsored by his enployer, Plaintiff-
Appel l ant Gregory A. Tolson insists that the court erred in thus
rejecting his clains for benefits and for breach of fiduciary duty
as well as in assessing court costs against him The thrust of
Tol son’ s argunent is that the costs of treatnent for his depression
shoul d have been covered by the Avondal e I ndustries, Inc. Shipyards
Di vision Avondale Health Plan (the “AHP”), and that benefits for
the disability that resulted fromsuch depression shoul d have been
pai d under the Avondal e Industries, Inc. Shipyards D vision Goup
| nsurance Plan (the “AP"). Tol son argues that, despite the
express, unanbiguous Iimtations on coverage of “nental and nervous
conditions” by these plans, he should nevertheless be covered
because hi s depressi on was secondary to or caused by his Hepatitis
C or by the Interferon treatnent for that condition and was
therefore “unusual.” More particularly, Tolson insists that the
plan admnistrator for the AHP and the G P (collectively, “the
Plans”) erred inits legal interpretation of the Plans’ provisions
and abused its discretion in denying Tolson benefits under the
Plans. According to Tolson, this occurred when the adm ni strator
treated his depression as a nental or nervous condition or disorder
instead of recognizing that the Hepatitis C/ Interferon-caused
depression fit a narrow exception that Tol son perceives this court

to have recognized in Lynd v. Reliance Standard Life Insurance

1 Enpl oyee Retirenent |ncone Security Act of 1974, 29 U. S.C
8§ 1001 et seq.



Co..2 Tolson reads sone dicta in Lynd to forecast the possibility
that sone day there m ght be an unusual case in which treatnent of
a nental disorder is necessitated by, and disability is caused by,
sonet hi ng ot her than the cause of nost other kinds of debilitating
depressive conditions. And, of course, Tolson asserts that his is
t hat unusual case. Disagreeing with Tolson’s reading of Lynd, we
affirmthe sunmary di sm ssal of Tolson’s action and the taxing of

costs to him

2 94 F.3d 979 (5th Gir. 1996).
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I
FACTS AND PROCEEDI NGS

Despite Tolson’'s insistence to the contrary, the materi al
facts of this case are undi sputed. Tol son was enpl oyed by Avondal e
from 1981 through April 1987 and was a participant in and a
qualified beneficiary of the Plans. He was diagnosed in Decenber
1994 by Dr. Robert Perillo, a liver specialist at New Ol eans’
Cchsner dinic and an approved nedi cal provider under the AHP, as
having “noderate chronic Hepatitis C, with mld but definite
chronic active conponent.” Tol son was successfully treated by
Dr. Perillo in an experinental programusing Interferon-Al pha 2a,
and the AHP paid for all eligible nmedical charges and prescription
drugs. The follow ng May, Tolson applied to the G P for weekly
disability benefits on the basis of a statenent fromDr. Perillo
that Tol son suffered “Interferon-induced adverse effects (i nsomi a,
fatigue) causing tenporary disability.” Followng the GP s
approval of his application, Tolson started receiving weekly
disability benefits. |In August 1995, Tol son applied to the AP for
long-term disability benefits based on his chronic Hepatitis C
Four days later Tolson was released by Dr. Perillo to return to
wor k. Even though the physician’'s statenent said that Tol son was
not totally disabled, he was approved for long-termbenefits for 21
days, being the nunber of days between the end of his 90-day
elimnation period and the date of his return to work. Tol son
received no other long-termdisability benefits under the G P.
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The recomrencenent of Tolson’s work was unremarkable until
March 1996, when Dr. CGerald Heintz, a psychiatrist with OCchsner to
whom Tol son had been referred by Dr. Perillo, diagnosed Tol son as
suffering from “major depression” and treated him for that
condi ti on. According to Tolson, his depression is a secondary
synptomresulting directly fromhis Hepatitis and the Interferon
treatnment he received for it.

The foll ow ng nont h, al nost ei ght nonths after he had returned
to work fromdisability | eave, Tolson quit his job. He blaned his
depression for his inability to continue worKking.

The entire docunentation for each of the Plans is contained in
its Summary Pl an Description (“SPD’); there are no separate trust
i ndentures. The AHP provi des conprehensive health care benefits

for eligible enployees and their beneficiaries, covering nedical

costs incurred in conformty with that plan’s requirenents. In the
AHP, coverage of treatnent of nental conditions is limted as
fol |l ows:
a) | nt roducti on:

Note in particular that covered treatnment for Mental and

Nervous conditions or Substance Abuse will be provided

only by Wst Jefferson Behavioral Medicine Center

["WBM'] .

b) Benefit Limtations:
Note: Coverage for Mental and Nervous conditions is
provided ONLY by [WBM] and is subject to different
limtations, deductibles and co-paynents.

c) Summary of Benefits:



I n order that treatnent for mental and nervous conditi ons

be covered by the [AHP], treatnent nust be pre-certified

and provided by [WIBMC]. There is no plan benefit for

servi ces received from ot her sources.

Parall el provisions Iimting coverage of disability by reason
of mental conditions under the G P are as foll ows:

a) Weekly disability Benefits (Non-
Cccupational) - Benefit Limtations

Al so, benefits will not be payable for disability because
of nmental or nervous disorders unless hospitalized. |If
hospitalized, then |ater discharged, benefits will not
conti nue beyond 30 days foll ow ng di scharge.

b) Long-Term Disability Benefits -

Benefi t
Limtations

Al so, benefits will not be payable for disability because

of nmental or nervous disorders, unless hospitalized. |If

hospitalized, then |ater discharged, benefits will not

conti nue beyond 30 days foll ow ng di scharge.
Both plans establish an ERI SA Review Conmttee (the “Committee”)
and endow the Conmttee with discretionary powers to interpret the
terms of the Plans and to evaluate clains for benefits. Anong
ot her things, those provisions specify that the Conmttee has “sol e
and exclusive discretion and power to grant and/or deny any and
all clainms for benefits, and construe any and all issues of Plan
interpretation and/or facts or issues relating to eligibility for
benefits.” “All findings, decisions, and/or determ nations of any
type nade by the [Commttee] shall not be disturbed unless the

[Conmttee] act(s) in an arbitrary and/or capricious manner or
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abuses the discretion and powers conferred by the Plan’s sponsor.”

After he quit working, Tolson clained coverage of his
treatnent for a “major depressive disorder” and sought disability
benefits on that basis as well. As no part of Tol son’s treatnent
for depression took place at WIMBC, the plan adm nistrator for the
AHP denied his claimfor psychological treatnent. Simlarly, his
applicationtothe AP for long-termdisability benefits was deni ed
because he was never hospitalized for his depression. An
additional road block to Tolson's coverage is the fact that Dr.
Heintz is not on the list of approved referral providers.?
Tol son’s claimfor coverage of psychol ogical treatnent was denied
because it was not pre-certified and none of it was provided by
W BMC. Li kewise, his claim for disability benefits was denied
because he was never hospitalized for his nervous or nental
condition. The Plans classified Tolson’s clains as stenm ng from
a distinct and separate “nental or nervous di sorder or condition,”
terms that, Tolson notes, are not defined in the Plans. He
appeal ed the denial of his claim but the Commttee unani nously
uphel d deni al .

Tol son sued in Mrch 1997, alleging wongful denial of

3 Tolson attenpts to skirt the probl emof having been treated
by a non-approved referral provider, first by urging that his
referral to Dr. Heintz by Dr. Perillo should be sufficient and,
second, by stating that the original adm nistrative record does not

contain a list of approved referral providers, the latter
contention being countered by the Plans which point out that the
subject list was presented to the court in an exhibit to their
reply brief.



benefits or, in the alternative, breach of the fiduciary duty to
avoid msrepresenting the terns of available coverage. Hi s
conpl ai nt asserted that he was i nproperly deni ed paynent of nedi cal
clainms in connection with his treatnent for depression under the
AHP, and was i nproperly deni ed paynent of disability benefits under
the GP. He grounded his alternative breach of fiduciary claimin
the alleged m srepresentation of the terns of the Plans, both of
whi ch are enpl oyee wel fare benefit plans governed by ERI SA

After sone prelimnary procedural skirm shing, which included
the Plans’ filing a notion to dism ss and Tol son’s anendnent of his
conpl aint, the defendants filed a notion for sunmary judgnent, and
Tol son fil ed an opposition. Shortly thereafter, the district court
granted the Plans’ notion and entered judgnent di sm ssing Tolson’s
clainse and assessing costs to him Tol son filed a notion for
review of the taxation of costs which the court denied. Tolson
tinely filed a notice of appeal.

I
ANALYSI S

A. St andard of Revi ew

All grants of sunmmary judgnment are reviewed de novo.*
“Whet her the district court enployed the appropriate standard in

reviewing an eligibility determnation made by an ERI SA plan

“* EDICv. Mers, 955 F.2d 348, 349 (5th Cr. 1992).
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adm nistrator is a question of law "®> “Therefore, we review the
district court’s decision de novo.”® When an ERI SA plan vests its
admnistrator or fiduciary wth discretionary authority to
determne eligibility for benefits or to construe the terns or the
plan, or both, our standard of review is abuse of discretion.’
There i s no question but that the | anguage of the AHP and G P vests
their plan admnistrator with such authority.

The district court found that the Plans’ | anguage vested the
plan admnistrator with sufficient discretion to nake abuse of
di scretion the appropriate standard for reviewng the Commttee’s
deni al of Tolson’s clains for benefits. The district court applied
the de novo standard to review ng Tolson’s breach of fiduciary
claim

B. Pl an Interpretation

In WIldbur v. ARCO Chem cal Co., we set forth the appropriate

two-step nethodology for testing the plan admnistrator’s
interpretation of the plan for abuse of discretion:
First, a court nust determine the legally correct

interpretation of the plan. If the adm nistrator did not
give the plan the legally correct interpretation, the

5 Lynd, 94 F.3d 979, 980-81 (citing Chevron Chem Co. v. Q1,
Chem & Atomic Wirkers Local Union 4-447, 47 F.3d 139, 142 (5th
Cir. 1995)).

6 1d. at 981.

" Wldbur v. ARCO Chem Co., 974 F.2d 631, 636 (5th Cir.),
nodi fied, 979 F.2d 1013 (1992). See also Firestone Tire & Rubber
Co. v. Bruch, 489 U S. 101, 113-17, 109 S. C. 948, 956-57, 103 L.
Ed. 2d 80 (1989).




court nust then determ ne whether the admnistrator’s
deci si on was an abuse of discretion. |In answering [this]
gquestion, . . . a court nust consider:

(1) whether the adm ni strator has given
the plan a uniform construction,

(2) whether t he interpretation IS
consistent wth a fair reading of
the plan, and
(3) any wunanticipated costs resulting
from different interpretations of
t he plan.?
Only if the court determnes that the admnistrator did not give
the legally correct interpretation, nust the court then determ ne
whet her the admi nistrator’s decision was an abuse of discretion.?®
We need not proceed to the second step of the Wl dbur analysis to
search for abuse of discretion if we determne in applying the
first step that the plan admnistrator’s |legal interpretation of
the plan provisions is correct.
Like the district court before us, we conclude that the plan
adm nistrator correctly interpreted the pertinent provisions of the
Plans. The first elenent of the first WIlbur step—uniformty of

construction —is neutral here, as the applicable provisions of

the Pl ans have not previously been interpreted in |ight of clains

8 Wldbur, 974 F.2d at 637-38 (citing Jordan v. Caneron lron
Wrks, Inc., 900 F.2d 53, 56 (5th Cr.), cert. denied, 498 U S
939, 111 S. C. 344, 112 L. Ed. 2d 308 (1990) (internal citation
omtted).

9 1d.
10 Chevron, 47 F.3d at 146.
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i ke Tol son’s.

The second elenent of the first step of WIldbur —a fair
reading of the plan —clearly favors the admnistrator of the
Plans. Under the AHP, nedical costs for the treatnment of “nental
and nervous conditions” are covered only if they are (1) pre-
certified, and (2) provided by WBMC Under the G P, neither
weekly nor long-term disability benefits are payable unless the
participant or beneficiary is hospitalized, and even then benefits
continue for only 30 days follow ng discharge fromthe hospital.
Thus, the Wldbur “fair reading” elenent is nmet by the Conmttee's
determnation that AHP limts coverage for nental and nervous
conditions to pre-certified treatnent at WBMC and that QP limts
disability paynents on account of such disorders or conditions to
t hose for which hospitalizationis required. Tolson does not claim
to have conplied with these prerequisites.

The third el enment of the first step of Wldbur |ikew se favors
the adm nistrator: Any variance fromthe interpretation placed on
the provisions in the Plans by the Commttee would be likely to
produce costs not anticipated by the Plans. Al costs of covering
treat nent provi ded by others than WIMBC and all costs of disability
paynments to non-hospitalized participants would produce costs not
anticipated by the Pl ans.

Clearly, then, the legal interpretation of the terns of the

Pl ans by the Comm ttee passes the first step of the Wl dbur test —
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“legally correct interpretation of the plan"® — with flying
col ors. | nasmuch as the adm nistrator nade the legally correct
interpretation, we are not conpelled to proceed to the second step
of WIldbur to determne whether the admnistrator’s denial of
benefits was an abuse of discretion!? because under a correct
interpretation “no abuse of discretion could have occurred.”?®®

W infer that, despite his argunent, Tolson is not really
di sagreeing with the legal interpretation of the Commttee that
coverage of treatnent costs for nervous or nental disorders are
predi cated on pre-certification and treatnent at WIBMC, and t hat
paynments for long-term disability caused by such disorders are
predi cated on hospitalization. Rat her, we understand Tol son’s
argunent to be that paynents for the treatnent of his “unusual”
ki nd of depression and benefits for his “unusual” disability do not
properly come within the undefined terns “nental and nervous

condi tions” or “nmental or nervous disorders,” as used respectively
in the AHP and the G P, because his depression is secondary to and
caused by his hepatitis and the treatnent of it with Interferon.
Tol son would have us conclude that his depression is part and

parcel of his hepatitis and its Interferon treatnent, and thus

shoul d not be restricted by the coverage Iimtations for nental or

1 Wldbur, 974 F.2d at 637-38.
2 1d.

13 Spacek v. Maritine Ass’n, |LA Pension Plan, 134 F.3d 283,
292 (5th Gir. 1998).
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nervous di sorders or conditions. He contends that, for purposes of
the Plans, his treatnent for depression and his depression-caused

disability should receive the sane coverage as is afforded to his

hepatitis. It is for this proposition that he relies on Lynd as
creating a narrow exception for those instances —such as his —

when a traditional nmental or nervous disorder is not a nental or
nervous di sorder within the i ntendnent of the Plans. This reliance
is badly m spl aced.

In Lynd, we expressly held that depression is a “nental

di sorder,” irrespective of its physical causes or synptons. As
noted earlier, we cannot read the holding in Lynd —even its dicta

—1to0 admt of a situation (and Tolson clainms that his is such a
situation) that would be a narrow exception to the universal
conclusion that depression is a nental disorder or nervous
condition. Try as we may, we can discern no such proposition in
the Lynd opi ni on.

| ndeed, we concluded in Lynd that the appropriate standard for
interpreting ERI SA plan termnology is its ordinary neaning, not
speci al i zed neani ngs.* W have already noted that here the SPDs
are the only substantive plan docunents. And, SPDs are required by
law to be couched in ordinary, conversational |anguage that is

under st andabl e by lay participants. This realization explains not

14 Lynd, 94 F.3d at 983 (quoting Brewer v. Lincoln Nat'| Life
Ins. Co., 921 F.2d 150, 154 (8th Gr. 1990), cert. denied, 501
U S 1238, 111 S. . 2872, 115 L. Ed. 2d 1038 (1991)).
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only the absence of definitions of the terns at i ssue here but al so
the propriety of the Conmttee s inplicit conclusion that, in the
contenplation of the Plans, Tolson’s depression is a nental or
nervous condition or disorder.

I n di scussing the physical synptons of nental disabilities in
Lynd, we st at ed:

If we begin with the premse that the cause of a

disability is “nmental” — and the Eighth and N nth
Crcuits, as well as the Anerican Psychiatric
Associ ation, characterize “depression” as a “nental”
di sorder —then to find that a disability falls outside

of the term“nmental disorder” (as used in an ERI SA pl an)
because the disability has “physical” synptons would
render the term “mental disorder” obsolete in this
context. As the ERISAplan in the instant case pointedly

refers to “nmental or nervous disorders,” it would be
i nappropriate to effectively coll apse the term “nental
di sorder” to include only those illnesses, if any exist,

whi ch have no “physical” nanifestations.
The converse is equally true: Sinply because a nedi cal problemand
an ensuing disability are produced by depression (a stereotypical
mental condition or disorder) that is itself the product of a
pat hol ogi cal di sease (Hepatitis) or of the nmedication used to treat
such a disease (Interferon), the fact is not altered that the
depression is and remains a nental disorder or condition. | t
foll ows i nescapably that (1) coverage of the costs of treating that
depression, |like treating of any depression, is subject to the pre-
certification and WBMC limtations of the AHP, and (2) paynent of

benefits for disability produced by that depression, |I|ike

15 1d. at 984.
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disability produced by any nervous or nental disorder, is subject
to the hospitalization |imtations of the AP

Again, as the Commttee satisfied the first step of the
Wl dbur test by making the legally correct interpretation of the
Pl an, we never reach the second, abuse of discretion step. A
determ nation that a plan admnistrator’s interpretationis legally
correct pretermts the possibility of abuse of discretion.?®

C. Breach of Fiduciary Duty

Tol son’s efforts to justify assertion of breach of a fiduciary
duty claimagainst the Plans by distinguishing such a claimfrom
his clains for coverage and benefits clains are wefully
unavai | i ng. If they are distinctions at all, they are wthout
differences. This was succinctly and correctly explained by the
district court:

Because Tol son has adequate redress for di savowed cl ai ns
through his right to bring suit pursuant to section
1132(a) (1), he has no claimfor breach of fiduciary duty
under section 1132(a)(3). Section 1132(a)(2) allows a
beneficiary to bring a standard breach of fiduciary duty
suit for the benefit of the subject plan. Massachusetts
Mut. Life Ins. Co. v. Russell, 105 S. C. 3085 (1985).
In Varity Corp. v. Howe, 116 S. C. 1065 (1996), the
Suprene Court interpreted section 1132(a)(3) to all ow
plaintiffs to sue for breach of fiduciary duty for
personal recovery when no other appropriate equitable
relief is avail able. Because Tol son has adequate reli ef
available for the alleged inproper denial of benefits
through his right to sue the Plans directly under section
1132(a) (1), relief through the application of Section
1132(a)(3) woul d be inappropriate.

Unlike the plaintiffs in Varity, Tolson was the

16 Spacek, 134 F.3d at 292.
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beneficiary of two viable plans whom [sic] he had

standing to sue and did sue. Further, both Plans are

vi abl e and before the Court. Because this relief was

avai l able and, i ndeed, utilized, it woul d be

i nappropriate for the Court to fashion any further

equitable relief under Section 1132(a)(3). The sinple

fact that Tolson did not prevail on his claim under

section 1132(a)(1l) does not make his alternative claim

under section 1132(a)(3) viable.?'

No purpose woul d be served by discussing this issue further.
The district court’s analysis is accurate and clear, so we adopt it
as our own.18
D. Cost s

The district court rejected Tolson’s notion to review and
reverse taxation of costs. The court observed that F.R C. P. 54(d)
contenpl ates that costs will be allowed to the prevailing party as
a matter of course unless the court directs otherw se. The Plans
were the prevailing parties and the court did not “otherw se
direct,” so the Cerk of Court properly taxed costs to Tolson as a

matter of course.

In particular, Tolson objects to the Plans’ seeking

7 The district court relied in part ——correctly, we concl ude

—on Wald v. Southwestern Bell Corp. Custontare Medical Plan,
83 F. 3d 1002 (8th Cr. 1996) (determning that plaintiff failed to
state a cause of action for breach of fiduciary duty in review ng
claimas she sought no different relief than that avail abl e under
claimfor benefits under another section of ERI SA).

8 We have also carefully considered the other issues and

assignnents of error that Tolson ascribes to the rulings of the
district court by review ng counsel’s appellate brief and hearing
his argunents to the court, including his conplaints regarding the
court’s grant of summary judgnent and its rulings on discovery. It
suffices that we discern no reversible error in any of the rulings
of the district court.
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rei mbursenent of the costs of reproducing the whole adm nistrative
record, insisting that the entire record was not necessary for
summary judgnent disposition. Tol son al so advances equitable
argunents, contending that his suit was neither frivolous nor
instituted in bad faith because his novel contention is,
essentially, res nova. He also pleads financial inability to pay.

We agree with the Plans’ contention that the taxing of costs
was routine and appropriate here. Gven the burgeoning
jurisprudence in this circuit and el sewhere concerni ng the extrene
deference that courts nust give to plan adm nistrators vested with
di scretionary authority to interpret plans and to award or deny
benefits, Tolson’s self-proclained res nova argunent is nore
correctly seen as specious sophistry, approaching frivol ousness.
| ndeed, plan participants and beneficiaries who continue to nount
attacks such as Tolson’s in the face of such an established body of
law may well find thenselves assessed with nmuch nore than court
costs. Be that as it may, it suffices here that, as we do not
reverse a district court’s taxation of costs in the absence of
cl ear abuse of discretion,! we will not disturb that assessnent

agai nst Tol son.

19 Loui si ana Power & Light Co. v. Kellstrom 50 F.3d 319, 334
(5th Cr.), cert. denied, 516 U S 862, 116 S. . 173, 113
L. Ed. 2d 113 (1995).
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1]
CONCLUSI ON
For the foregoing reasons we hold that the I|ega

interpretation of the pertinent |anguage of the Plans by the plan
adm ni strator was correct, ending the need to continue our review,
(albeit the plan admnistrator’s determnation that Tolson’s
depression was subject to the Plans’ provisions limting coverage
of nervous or nental conditions or disorders was neither incorrect
nor an abuse of discretion). W also hold that the district court
correctly dismssed Tolson’s breach of fiduciary duty clains and
did not abuse its discretion in taxing costs to Tol son. For
essentially the sane reasons, we assess costs of this appeal to
Tol son and caution him —and future ERI SA plan participants and
beneficiaries simlarly situated —that fonenting and prosecuting
litigation of this ilk in the face of plan provisions vesting
admnistrators with discretion to interpret provisions of ERI SA
pl ans and entitlenent to benefits under such plans, could result in
sanctions nore stringent than nere assessnent of costs, including,
without limtation, attorneys’ fees and doubl e costs under F.R A P.
38 for frivolously appealing adverse dispositions of the district
court. The judgnent of the district court is

AFFI RMED at appel l ant’ s cost.
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