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Bef ore GARWOOD, DAVI S, and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:



In this appeal we are asked to decide whether the district
court erred by granting summary judgnent in favor of third-party
plaintiff-appellee, Hafco, Inc. (“Hafco”), on its cross-claim
against third-party defendant-appellant, Rapides Parish Police
Jury, Louisiana (“Rapides Parish”). Hafco, a general contractor,
sued Rapi des Parish when the parish’s surety went bankrupt w t hout
payi ng Hafco for work it had perfornmed on a public works project.
Because Hafco is not a proper claimnt under the Louisiana Public
Works Act (“LPWA"), La. Rev. Stat. 38:2241, et seq., and because
there is no privity of contract between Hafco and Rapi des Pari sh,
we reverse the district court’s ruling and remand this action for

further proceedings consistent wth this opinion.

In 1986 Rapides Parish entered a <contract wth CLD
Enterprises, Inc. (“CLD’), to renovate a recreational area at
Cotil e Lake i n Rapi des Parish, Louisiana. To ensure the conpletion
of the project, Rapides Parish secured a performance bond from a
surety, Sunbelt Southern Lloyds (“Sunbelt”). Wen CLD ultimately

failed to conplete the project, Rapides Parish denmanded that

Sunbelt arrange for its conpletion. Sunbelt conplied and
contracted with Hafco to conplete the project. After Hafco
finished the project it requested paynent from Sunbelt. When

Sunbel t refused Haf co sued Sunbelt and Rapi des Parish in Louisiana



state court alleging that it was owed $746, 691. Sunbelt was
subsequent |y decl ared i nsolvent and placed into |iquidation.
Hafco then anended its original state court conplaint and
named the Louisiana |Insurance Guaranty Association (“LIGA’) as a
defendant.! On May 22, 1989, LIGA filed an interpleader suit in
federal district court nam ng roughly 60 clai mants. Hafco, one of
the naned claimnts, then filed a cross-claim against Rapides
Parish and noved for summary |udgnent. In that notion Hafco
alleged that Rapides Parish was liable for the noney owed on
Hafco’s contract with Sunbelt. On January 7, 1991, in a nmenorandum
order, the district court granted Hafco’'s notion for sunmary
j udgrment and awar ded Haf co $631, 938, whi ch was determ ned to be the
anount of noney owed Hafco m nus various deductions. The district
court based its ruling on the finding that Rapides Parish was
statutorily liable to Haf co under the LPWA; specifically, La. Rev.
Stat. 8§ 2244(B). See La. Rev. Stat. § 2244(B). On February 8,
1991, Rapides Parish filed a notion for a new trial, which the
court construed as a notion for reconsideration. The district
court denied that notion on April 1, 1991, and Rapides Parish
appeal ed that ruling on April 25, 1991. Hafco then noved for final

judgnent pursuant to Rule 54(b) of the Federal Rules of GCvil

. LIGA was substituted for the insolvent Sunbelt by
operation of law, and is obligated to the extent of “covered
clains” which existed prior to the determnation of Sunbelt’s
i nsolvency. La. Rev. Stat. § 22:1382(1)(b).



Procedure. See Fed. R Cv. P. 54(b). The district court granted
the notion on June 10, 1991.

In the neantine, a settlenent agreenent was reached between
LIGA and Hafco, in which LIGA agreed to pay Hafco $200,000 in
exchange for Hafco's promse to release LIGA from all «clains
arising fromthis dispute. On June 12, 1991, the district court
approved the settlenent agreenent and di sm ssed with prejudice al
of Hafco’s clains against LIGA. On June 13, 1991, Rapides Parish
filed a second notice of appeal, challenging the district court’s
January 7 order granting summary judgnment in favor of Hafco. Then,
on June 19, 1991, Rapides Parish filed another notion for new
trial. In that notion Rapides Parish argued that the settl enent
agreenent between LI GA and Haf co extinguished the district court’s
judgnent in favor of Hafco, and, in the alternative, that the
settl enent operated as on offset against any judgnent.

On Novenber 11, 1991, in a per curiam opinion, the Fifth
Circuit dism ssed Rapides Parish’s June 13 appeal so as to allow
the district court to rule on Rapides Parish’s June 19 notion for
new trial. On Novenber 6, 1997, about six years later, the
district court denied the notion.2 On Novenber 14, 1997, Rapi des

Parish filed the instant appeal.

2 There is no explanation in the record for this |engthy
del ay.



1.

We reviewa district court’s summary judgnent ruling de novo.
Coul ter v. Texaco, Inc., 117 F.3d 909, 911 (1997). (Questions of
law, including the construction and effect of an unanbi guous
contract, are always reviewed de novo. Nolan v. CGolden Rule Ins.
Co., 171 F. 3d 990, 992 (5th Cr. 1999). In determ ning whether the
granting of sunmmary judgnent was proper, we view all factual
gquestions in the light nost favorable to the non-novant. Lenelle

v. Universal Mg. Corp., 18 F.3d 1268, 1272 (5th Cr. 1994).

L1,

On appeal Rapides Parish argues that the district court erred
by granting summary judgnent in favor of Hafco because Hafco i s not
a proper claimnt under the LPWA. In addition to that statutory
argunent, Rapides Parish contends that Hafco cannot prevail on a
breach of contract action because there is no privity of contract
between it and Hafco. W begin our analysis by first determ ning

whet her Hafco has a statutory cause of action under the LPWA

A
The district court’s sunmary judgnent ruling was based on the
finding that Rapides Parish was |iable for Sunbelt’s debt pursuant
to La. Rev. Stat. § 2244(B). That section provides:

I f any objections are nmade by the claimnts
they shall be tried summarily. Wenever it is
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found that the surety is not solvent or

sufficient to cover the anount of the bond or

that the governing authority has failed to

exact the bond or record the bond wthin the

time all owed, the governing authority shall be

in default and shall be liable to the sane

extent as the surety woul d have been.
La. Rev. Stat. § 2244(B). Based on this provision, the district
court found that Rapides Parish was |iable to Hafco to the sane
extent as Sunbelt. I nportantly, the district court’s analysis
rested on 8 2244 and 8 2244 only. No other statutory provisions in
the LPWA were referenced by the district court, and no further
anal ysis was brought to bear. |If the district court had ventured
beyond 8§ 2244, however, it would have realized that Hafco, as
general contractor, is not a proper clainmant under § 2244.

Haf co’ s cross-cl ai magai nst Rapi des Pari sh is based on § 2244,

That section, which is codified wthin a statutory subdivision
entitled “Clains of Subcontractors, Material nen, and Laborers on
Public Wrks,” affords “claimnts” the statutory right to recover
froma parish or other governing authority when the surety becones
i nsol vent. The class of clainmants that nmay recover under 8 2244 is
specifically defined in 8§ 2242 as:

any person to whom noney is due pursuant to a

contract with the owner or a contractor or

subcontractor for doing work, performng

| abor, or furnishing materials or supplies for

the construction, alteration, or repair of any

public worKks.

La. Rev. Stat. Ann. 8 38:2242(A)(1). Thus, to bring suit as

cl ai mant under 8 2244 the plaintiff nust have sone contractua



relationship with the owner, a contractor, or a subcontractor. See
Thurman v. Star Elec. Supply, Inc., 307 So. 2d 283, 286 (La. 1975)
(observing that the public contract | aw “only enbraces creditors of
the contractor and subcontractors . . . . [A] clainmnt nust
denonstrate a contractual relationship with either the contractor
or a subcontractor.”). That requirenent pronotes Louisiana' s |ong-
standing policy of protecting certain types of claimnts by
permtting those claimants to recover fromthe governing authority.
Louisiana v. Mlnnis Bros. Constr., 701 So. 2d 937, 943 (La.
1997).°3

In this case the summary judgnent record reflects that Hafco
is seeking to recover noney owed on a contract with Sunbelt, the

surety, and not on a contract with the owner, Rapides Parish, or on

3 Throughout its history Louisiana has sought to protect
those who perform work and supply materials for the construction
and repair of buildings and ot her works. See Louisiana v. Mlnnis
Bros. Constr., 701 So. 2d 937, 943 (La. 1997) (explaining this
history). At the turn of the 19th century, the first Louisiana
Cvil Code protected worknmen and suppliers by granting thema |ien
on the building or inprovenent as well as on the underlying real
property. See La. Cv. Code art. 3216 (1825); La. Cv. Code art.
3249 (1870); La. CGCv. Code art. 3249 (1984). For many years,
however, wor knmen and suppliers engaged by state agencies for public
projects were not entitled to the sanme protection because |iens
were not enforceable against public property. Mcl nnis Bros.
Constr., 701 So. 2d at 943. In 1918, the Louisiana |legislature
sought to elimnate that inequity by promulgating Act 224, the
forerunner to the current Public Wrks Act, La. Rev. Stat. 8
38: 2241, et seq. 1d. Although it did not afford the state workers
a lien on the public work itself, it achieved the sane end by
granting them a “privilege against the unexpended fund in the
possession of the authorities with whomthe original contract has
[sic] been entered into.” Pigeon-Thomas Iron Co. v. Drew Bros.
111 So. 182, 183 (1926).



a contract wth a general contractor or subcontractor. |Indeed, it
is undisputed that Hafco never directly contracted with Rapides
Pari sh. Thus, Hafco cannot properly be consi dered a cl ai mant under
the plain | anguage of 8§ 2242. To find otherw se we would have to
assune that Sunbelt was transforned from a surety to a general
contractor once CLD defaulted and Rapides Parish demanded the
conpletion of the project. W refuse to invoke that |egal fiction.
The evidence in the sunmary judgnent record plainly denonstrates
that Hafco is a general contractor, was hired in that capacity to
finish the project, and in fact successfully effected the
conpletion of the project.

W find no nmerit in Hafco' s contention that the district
court’s ruling is supported by H& H Sewer Sys., Inc. v. |Insurance
Guar. Assoc., 392 So. 2d 430 (La. 1980). In that case a Louisiana
town hired a contractor to install a new sewer system I n
conpliance with Louisiana | aw, the contractor procured performance
bonds from a surety. After the contractor defaulted on the
contract, the surety hired H & H Sewer Systens to conplete the
project. Wen the surety went bankrupt, H & H Sewer Systens sued
LIGA for noney it was owed under its contract with the surety. In
the resulting appeal the Louisiana Suprene Court was asked to
deci de the sole issue of “whether H& H Sewer’s claimis a covered
claim that is, one which arises out of and is within the coverage

of the performance bonds.” ld. at 432. The Loui si ana Suprene



Court held that the claimwas covered, and that LIGA was I|iable,
because “H & H Sewer had a direct contract with [the surety] for
| abor and materials used in performance of the contract between the
[town] and [the first contractor],” and “its claim against [the
surety] is clearly one arising out of and within the coverage of
the performance bonds.” 1d. at 433. That hol ding does not |end
itself to the present case for several reasons.

In H& H Sewer Systens, the contractor brought suit against
LI GA under 22 La. Rev. Stat. 8 1382(1). The determ native issue in
that case was whether the contractor’s claim against LIGA was a
“covered claini under statutory provisions that govern LIGA s
liability. The court’s holding was that the contractor’s clai mwas
a covered claim because it fell wthin the coverage of the
per f ormance bonds.

In this case, however, the contractor is suing the governing
authority, not LIGA and its right to recovery rests on 8§ 2244, a
conpletely different statute. Moreover, unlike H & H Sewer
Systens, this case does not turn on a coverage question relating to
the performance bond. Instead, we are being asked to decide the
much different question of whether Hafco may be considered a
cl ai mant under the statutory |anguage of 8§ 2242. Finally, in H&H
Sewer Systens the contractor sued LIGA based on the terns of a
contract it had directly entered with the surety. There is no such

contractual relationship between the disputing parties in this
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case.

We note that the previous version of 8§ 2242 broadly defined
claimant as “any person to whom noney is due . . . .” La. Rev.
Stat. 8§ 2242 (1950). In 1985, however, the Louisiana |egislature
restricted the scope of that definition through an anendnent that
added the qualifying phrase “pursuant to a contract with a
contractor or subcontractor . . . .7 La. Rev. Stat. 8§ 2242(A)
(1985). Accordingly, by interpreting 8 2242 to excl ude Hafco, the
general contractor, we are effectuating the manifest intent of the
Loui si ana | egi sl ature.

Accordi ngly, we conclude that Hafco does not fall within the
definition of claimant in 8 2242, and thus cannot as a matter of
| aw assert a cl ai magai nst Rapi des Parish under that statute. The
district court erred in granting summary judgnent to Hafco based on

§ 2244.

B
Rapi des Parish’s second nain contention is that Hafco cannot
recover on a common | aw breach of contract clai mbecause there is
no contractual privity between Rapides Parish and Hafco.* W
agree. |t has long been recognized in Louisiana that “no action
for breach of a construction contract nmay lie in the absence of

privity of contract between the parties.” R vnor Properties v.

4 The district court did not expressly address this
argunent in its order granting summary judgnent to Hafco.
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Herbert O Donnell, Inc., 633 So. 2d 735, 743 (La. C. App. 1994).
Here, there is no dispute that Sunbelt hired Hafco directly, and
that Hafco | acked a contractual relationship with Rapides Parish.
Thus, as there is no privity between the two parties, Hafco may not

recover on a breach of contract claim?®

| V.

Based on the foregoing, we hold that the district court erred
in granting summary judgnent in favor of Hafco on its § 2244 cl aim
agai nst Rapides Parish. W further find that based on the summary
j udgnent record, Hafco may not maintain a breach of contract claim
agai nst Rapides Parish, as there is no privity of contract between
the two parties. Accordingly, we reverse the district court’s
judgnent and remand this action for further proceedi ngs consi st ent

with this opinion.

5 Rapi des Pari sh asserts nunerous ot her argunents assailing
the district court’s grant of sunmary |udgnent. Since we have
concl uded that the district court’s decision was erroneous based on
its incorrect application of 88 2244 and 2242, there is no need to
consi der these additional argunents.
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