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Appeal from the United States District Court for the Southern
District of Texas.

Bef ore REYNALDO G GARZA, KI NG and BENAVI DES, Circuit Judges.

BENAVI DES, Circuit Judge:

Johnnie Faye Spiller, the plaintiff, brought suit against
def endants Texas City, its police departnent, and one of its police
officers, Mark Spurgeon, for Spurgeon's alleged violation of her
Fourth Anendnent and Texas common law rights.! The district court
di sm ssed Spiller's Fourth Anendnent cl ai ns because they "fail[ed]
to state a claimupon which relief [could] be granted,"” Fed. R
Cv. Pro. 12(b)(6), and accordingly declined to exercise
suppl enental jurisdiction over her state |aw clains. Fi ndi ng
Spiller to have all eged a violation of her Fourth Arendnent rights,
we reverse in part, affirmin part, and remand the case for further

pr oceedi ngs.

Al t hough Texas was also a naned party, the plaintiff has
voluntarily dism ssed her claimagainst the State.
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The di sm ssal of a conplaint under Rule 12(b)(6) is reviewed
de novo. House the Honeless, Inc. v. Wdnall, 94 F.3d 176, 180
(5th Gr.1996). Viewwng the allegations in the |I|ight nost
favorable to the plaintiff, we wll affirm”"only if it appears that
no relief could be granted under any set of facts that could be
proven consistent with the allegations.” [|d. Consequently, we set
forth the facts as they are described in Spiller's conplaint.

On July 15, 1994, Spiller, who is black, pulled her car into
a Chevron station in Texas City. She stopped at a punp being used
by Spurgeon, who is white. As she arrived, Spurgeon was finishing
punpi ng gasoline into his pickup truck. After he finished,
Spurgeon did not nove his truck to allow Spiller to use the punp.
| nst ead, he began talking with a white nman on the ot her side of the
punp. Because Spurgeon was not in uniform Spiller did not know
that he was a police officer.

After waiting a few nonents for Spurgeon to nove his truck
Spiller rolled down her car window and politely asked him to
"pl ease pull up" so she could "get sonme gas." Spurgeon pretended
not to hear this remark, turned his back on Spiller, and conti nued
hi s conversation. Spiller then opened her car door, placed one
foot outside her car, and once again calmy and politely asked
Spurgeon to nove his truck so she could get sone gas. Although he
acknow edged thi s request, Spurgeon continued his conversation and
did not nove his truck. A few nonents |ater, he acknow edged, but
did not honor, a third polite request by Spiller that he nove his

truck.



Havi ng grown i npatient with Spurgeon's behavior, Spiller next
opened her car door, again placed one foot on the pavenent, and
told Spurgeon to "nove his dam truck"” because "the punps were not
for socializing, they were for people to buy gas and go on about
their business." After hearing these remarks, Spurgeon confronted
Spiller and asked her to repeat what she had said. She did so and
Spurgeon then noved his truck.

After noving his truck, Spurgeon returned to confront Spiller
as she was seated in her car. This tine he told her to get out of
her car. She refused. Spurgeon then told her to get out of the
car because she was under arrest for disorderly conduct. He began
| aughi ng as he showed her his police badge.

After Spiller was arrested, a police officer searched her car
and she was confined inajail cell that snelled of urine. She was
not prosecuted, however, because the crim nal conpl aint agai nst her
was di sm ssed.

1.

In support of their notion to dismss, the defendants argued
that Spiller's allegations denonstrate that her Fourth Amendnent
rights were not viol ated because there was probabl e cause for her
arrest for disorderly conduct. |In addition, Spurgeon asserted that
even if Spiller's allegations stated a claimfor the violation of
her constitutional rights under Section 1983, he was entitled to
qualified imunity because he reasonably believed he had probable
cause to arrest her for disorderly conduct. Further, Texas Cty

and its police departnent contended that the conplaint did not



adequately allege that Spurgeon acted in accordance wth an
of ficial governnent policy or customas is required for themto be
hel d Iiable under Section 1983.

Agreeing with the defendants, the district court dismssed
each of Spiller's Section 1983 clai ns because she failed to state
a claim for the violation of her Fourth Anendnent rights by
Spur geon. Consequently, the district court did not reach the
i ssues of qualified imunity or nunicipal liability, and it did not
rule on Spiller's request to anmend her pleadings regarding the
liability of the city and the police departnment. Further, after
dism ssing each of Spiller's Section 1983 clains, the district
court declined to exercise supplenental jurisdiction over her state
law clains. See 28 U . S.C. 8§ 1367(c)(3) (allowing a district court
to decline to exercise supplenental jurisdiction when it "has
dismssed all clainms over which it has original jurisdiction").
Before us on appeal are Spiller's assertions that she adequately
pl eaded the violation of her Fourth Amendnent rights by Spurgeon,
that Spurgeon is not entitled to qualified inmunity, and that she
is entitled to anmend her allegations of nunicipal liability on
remand if they are insufficient towthstand a notionto dismss in
their present form

L1l
A Spiller's Section 1983 C ai m Agai nst Spurgeon
Under the Fourth Amendnent, an arrest nust be based on
probabl e cause, which exists "when the totality of the facts and

circunstances within a police officer's know edge at the nonent of



arrest are sufficient for a reasonabl e person to conclude that the
suspect had commtted or was commtting an offense.” United States
v. Levine, 80 F.3d 129, 132 (5th G r.1996). Thus, in order for
Spiller to have pleaded a constitutional arrest for disorderly
conduct, a reasonabl e person woul d have to believe that the events
at the Chevron station described in her conplaint showed that she
had intentionally or knowingly used profane, obscene, or
t hreateni ng | anguage, see Tex. Penal Code. Ann. § 42.01(a)(1l);
Ross v. Texas, 802 S.W2d 308, 314 (Tex.Ct.App.1990) (construing
Texas' disorderly conduct statute to punish only "fighting
wor ds"—words |ikely to cause an average addressee to fight"); see
al so Vela v. Wite, 703 F. 2d 147, 152 (5th Cr.1983) (sane); Texas
V. Rivenburgh, 933 S.W2d 698, 701 (Tex.C . App. 1996) (sane); Duran
v. Furr's Supermarkets, Inc., 921 S.W2d 778, 785 (Tex. Ct. App. 1996)
(sanme), that "by its very utterance tends to incite an imedi ate
breach of the peace,” Tex. Penal Code Ann. 8§ 42.01(a)(1).

Al t hough the word "damm" may be profane, the events alleged in
Spiller's conplaint did not provide Spurgeon with probable cause to
believe that her reference to his truck was likely to incite an
i mredi at e breach of the peace. To beginwth, Spiller's expression
of frustration from inside her autonobile was not part of a
confrontational face-to-face exchange. Under these circunstances,
her remark cannot reasonably be interpreted as an invitation to
fisticuffs. See Rivenburgh, 933 SSW2d at 701 (affirmng a | ower
court's determnation that the exchange of vulgar gestures and

mout hed words between the occupants of two different autonobiles



did not provide a police officer with probable cause to arrest the
participants for disorderly conduct). Spiller's reference to
Spurgeon's truck, noreover, was unlikely to pronpt an aggressive
reaction from anyone, let alone from a police officer who m ght
"reasonably be expected to exercise a higher degree of restraint
than an average citizen, and thus be less likely to respond
belligerently to fighting words." Lewis v. New Ol eans, 415 U S.
130, 135, 94 S. . 970, 973, 39 L.Ed.2d 214 (1974) (Powell, J.

concurring). Consistent with this expectation, Spurgeon initially
responded to Spiller's remark by noving his truck as she had
previ ously requested. Thus, as the sole addressee of Spiller's
remark, Spurgeon's own actions belie his assertion that he had
probabl e cause to believe that her comments threatened or caused a
breach of the peace. See Furr's Supermarkets, Inc., 921 S. W 2d at
785 (holding that a woman who called a police officer an "idiot"
during a parking dispute at a grocery store could not be arrested
for disorderly conduct). That Spiller's reference to Spurgeon's
"damm truck"” was not threatening further underm nes his assertion
that her speech threatened to disturb "the tranquility enjoyed by
the citizens of a community." Head v. Texas, 131 Tex.Crim 96, 96
S.W2d 981, 982 (Tex.Ct.Crim App. 1936). As it was, the only threat
to the tranquility normally enjoyed by those waiting in line to
purchase gasoline was Spurgeon's repeated refusal to nobve his
truck. We therefore conclude that Spiller's conplaint adequately
al | eges that Spurgeon viol ated her Fourth Anendnent rights because

her contenti ons, if true, denonstrate that her arrest for



di sorderly conduct was not supported by probable cause.

In the alternative, Spurgeon suggests that we should
nevertheless affirmthe district court's dism ssal of this Fourth
Amendnent cl ai m because he is immune fromsuit for this allegedly
unconstitutional arrest. Spiller's pleadings, however, do not
provi de Spurgeon with a qualified imunity defense.

In order to be imune from Spiller's claimthat he violated
her Fourth Amendnent rights, Spurgeon nust show that a reasonabl e
police officer could have believed that her arrest, as described in
her conplaint, was lawful in light of clearly established |aw
See, e.g., Anderson v. Creighton, 483 U S. 635, 641, 107 S. C
3034, 3039-40, 97 L.Ed.2d 523 (1987). A reasonable officer,
however, could not believe that Spiller's remark, w thout nore,
provi ded probabl e cause to arrest her for disorderly conduct. This
i s because, as noted above, her remark was not acconpani ed by any
threat tothe public tranquility. Further, the clearly established
law at the tine of Spiller's arrest indicates that her remark did
not constitute disorderly conduct under the circunstances all egedly
confronting Spurgeon at the Chevron station. For exanple, in Vela
v. Waite, 703 F.2d 147, 150-52 (5th Cir.1983), this Court held that
a Texas police officer | acked probable cause to arrest a wonman for
di sorderly conduct after she loudly referred to himas a "fool"
because there was "no evidence that [she] uttered any words which
woul d I'i kely have a direct tendency to incite an ordi nary person to
vi ol ence. " Simlarly, in Jimerson v. Texas, 561 S.W2d 5, 7

(Tex.Ct.CrimApp.1978) (en banc), the Texas Court of Crimnal



Appeal s held that the nere use of "sone profane |anguage,” when
unacconpani ed by evidence that this | anguage was t hreateni ng under
the circunstances, did not provide probable cause for an "arrest
for disorderly conduct.” In light of these decisions,?2it would be
unreasonabl e for a police officer to conclude that Spiller's remark
provi ded probable cause to arrest her for disorderly conduct.?

B. Spiller's Section 1983 O ains Against Texas Cty and Its Police
Depart nment

As the above discussion denonstrates, the district court
erroneously predicated its dismssal of Spiller's Section 1983
clains against Texas City and its police departnent on its finding
that her conplaint failed to state a claimfor the violation of her
constitutional rights by Spurgeon. We nust therefore consider
whet her the dismssal of these clains should nonetheless be
affirmed because, as these two defendants argue, her conplaint
fails to link Spurgeon's m sconduct to a specific governnent policy

or custom

2Spiller also cites Rivenburgh, 933 S.W2d 698, and Furr's
Supermarkets, Inc., 921 S.W2d 778, in response to Spurgeon's
assertion that he is entitled to qualified inmunity. Had t hese
cases been decided before the events giving rise to this suit,
Spiller's reliance on these decisions would be well founded.

SAt oral argunent, Spurgeon placed great enphasis on this
court's decisionin Fields v. Gty of South Houston, 922 F.2d 1183
(5th CGr.1991). 1In Fields, we held that when a state chooses to
adopt requirenents for an arrest that are nore stringent than those
found in the Fourth Amendnent, the validity of that arrest, when
chall enged in a Section 1983 case, will neverthel ess be eval uated
under the applicable Fourth Amendnent standards. Because we have
concluded that Spiller has alleged that Spurgeon |acked probable
cause under the Fourth Amendnent to arrest her for disorderly
conduct, the decision in Fields is not inplicated by Spiller's
pl eadi ngs.



In order to hold a nmunicipality or a |ocal governnment unit
liable under Section 1983 for the msconduct of one of its
enpl oyees, a plaintiff nust initially allege that an official
policy or custom"was a cause in fact of the deprivation of rights
inflicted." Leffall v. Dallas Indep. Sch. Dist., 28 F.3d 521, 525
(5th Cr.1994). To satisfy the cause in fact requirenent, a
plaintiff nust allege that "the custom or policy served as the
moving force behind the [constitutional] violation" at issue,
Meadowbri ar Hone For Children, Inc. v. Gunn, 81 F.3d 521, 533 (5th
Cir.1996), or that her injuries resulted fromthe execution of the
official policy or custom Fraire v. Arlington, 957 F. 2d 1268, 1277
(5th Gr.1992). The description of a policy or custom and its
relationship to the underlying constitutional violation, noreover,
cannot be concl usory; it must contain specific facts. ld. at
1278.

The al | egations of municipal liability containedin Spiller's
conpl ai nt do not neet these requirenents. Her assertion that Texas
City is |iable because "Spurgeon was acting in conpliance with the
muni ci pality's custons, practices or procedures" is insufficient
because it is conclusory. Equally deficient are her allegations
regarding the liability of the Texas City Police Departnent. To
begin with, Spiller fails to allege that the three departnenta

policies she identifies were causally connected to Spurgeon's

m sconduct. Instead, she nerely asserts that these three policies
have "led to" unspecified "unconstitutional arrests and
confinenents. " In addition, the first departnental policy she



identifies—indiscrimnately requesting identification of
citizens"—+s not inplicated by the circunstances of her arrest.
Further, her allegation that the departnent also "operate[s] in a
manner of total disregard for the rights of African Anmerican
citizens" is insufficient because it is conclusory. Finally, her
contention that the departnent has a third policy of "engag[ing] in
conduct toward African Anerican citizens without regard to probable
cause to arrest” is both vague and concl usory.

Notw t hstanding Spiller's contention that she is entitled to
remedy these defects by anending her conplaint on remand, an
affirmance of the district court's dismssal of her nunicipal
liability claims is required. This is because a plaintiff is not
entitled to "an opportunity to satisfy the heightened pleading
requi renents" of nunicipal Iliability cases when she sinply
"decl ares the adequacy of [her] conplaint” in "response to the
motion to dismss." Jacquez v. Procunier, 801 F.2d 789, 792-93
(5th G r.1986); see also Babb v. Dorman, 33 F.3d 472, 479 (5th
Cir.1994) (affirmng a district court's refusal to grant a
plaintiff leave to amend his conplaint because he declared the
sufficiency of his pleadings and did not offer a sufficient anended
conplaint in response to the defendant's notion to dismss). In
this case, Spiller responded to the defendants' notion to dismss
by asserting that "her pleadings in their present posture”
sufficiently alleged liability on the part of Texas Cty and its
pol i ce departnent.

Spiller may not avoid the inplications of this perfunctory
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response by noting that she al so responded to the notion to di sm ss
by requesting |leave to anend her conplaint within a reasonable
period of time. This request rings hollowin light of her failure
to anend her conplaint as a matter of right and her failure to
furnish the district court with a proposed anendnent during the two
months followng the filing of the notion to dism ss and the order
granting that notion. See Babb, 33 F.3d at 479. Questioning at
oral argunent, noreover, revealed that Spiller still cannot
adequately allege a basis for nunicipal liability and that
"remandi ng the case to all ow anot her pl eadi ng woul d do not hi ng but
prolong the inevitable." Jacquez, 801 F.2d at 793.
| V.

For the foregoing reasons, we REVERSE the district court's
holding that Spiller failed to state a claimfor the violation of
her Fourth Amendnent rights, we AFFIRMthe dism ssal with prejudice
of her Section 1983 clains against Texas City and its police
departnent, and we REMAND her constitutional clains for further

proceedi ngs not inconsistent with this opinion.
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