IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40237

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
V.

MASONTAE HI CKMAN, MARKUS D CHOPANE; JYI R MCCRAY
EDWN T LI MBRI CK; EDMOND GASAVWAY

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Eastern District of Texas

June 21, 1999

Before KING Chief Judge, and POLITZ, JOLLY, H GE NBOTHAM DAVI S,
JONES, SM TH, DUHE, W ENER, BARKSDALE, EM LIO M GARZA, DeMOSS,
BENAVI DES, STEWART, PARKER and DENNI'S, Circuit Judges.
PER CURI AM

By reason of an equally divided en banc court, we affirm al
the counts of conviction against all appellants, and we affirm
the sentences of all appellants except Chopane. For the reasons

relating to Chopane’s sentence set out in the panel opinion, see

United States v. H ckman, 151 F.3d 446, 460-62 (5th GCr. 1998),

reh’qg granted and opinion vacated, 165 F.3d 1020 (5th Cr. 1999),

we unani nously vacate Chopane’s sentence and remand for

resent enci ng.






H G3 NBOTHAM Circuit Judge, with whom JOLLY, JONES, SM TH,
DUHE , BARKSDALE, EM LIO M GARZA, and DeM3SS, Circuit Judges,

join, dissenting.

Bet ween March and June 1994, various conbi nations of the
appel l ants robbed a Subway Sandwi ch Shop in Beaunont of $230, a
Church’s Chicken restaurant in Jasper of $1848, an AutoZone
aut onobil e parts store in Beaunont of at |east $1300, a Church’s
Chi cken restaurant in Beaunont of $1160, a Dairy Queen restaurant
in Silsbee of $1300, and a Hardee's restaurant in Beaunont of
$2000. An additional robbery was unsuccessful. Wen the
robberies escalated to a killing, they drew attention in deep
East Texas. Although state charges were filed, the United States
Attorney obtained federal indictnents. The state charges were
then not pursued. Equally divided, the court today affirns
convi ctions under the Hobbs Act for these purely | ocal robberies.

I

We believe that the Hobbs Act prosecutions exceeded
Congress’s authority, and we respectfully dissent fromthis
aspect of the court’s judgnent.! Qur concern today is not with
the settled principle that Congress may regul ate crim nal conduct

wth a substantial effect on interstate comerce. Qur difficulty

We have no quarrel with the court’s decision to follow the
panel opinion by vacating Chopane’s sentence and remandi ng for
resent enci ng.



is rather with what counts in determ ning substantial effect. W
woul d hold that substantial effects upon interstate conmerce may
not be achi eved by aggregating diverse, separate individual
instances of intrastate activity where there is no rational basis
for finding sufficient connections anong them O course,
Congress may protect, enhance, or restrict sonme particul ar
interstate econom c market, such as those in wheat, credit,
mnority travel, abortion service, illegal drugs, and the |ike,
and Congress nmay regulate intrastate activity as part of a
broader schene. The Hobbs Act is not a regulation of any

rel evant interstate economc market, nor are there other rational
connections anong nati onw de robberies that would entitle
Congress to nmake federal crines of themall.

The Hobbs Act does not target any class of product, process,
or market, or indeed even commercial victinms. It facially
applies to any robbery, or its attenpt, of any person or entity.
Taking a child’ s | enonade is as potentially covered as any ot her
robbery, at least as long as we are free to aggregate al
robberies. The Hobbs Act offers no “regulatory schene” which
“could be undercut” if individual robberies were not aggregated.

United States v. Lopez, 514 U S. 549, 561 (1995). Thus, putting

asi de robberies as part of an effort to regulate particul ar
interstate markets such as guns, drugs, or organized crinme

syndi cates, a |local robbery spree can be within Congress’s power
only if it by itself has a substantial effect.
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| f one coul d aggregate robberies under the Hobbs Act to
satisfy the constitutional demand of a substantial effect on
comerce, there would be no reason one could not aggregate
murders, or other felonies, to sustain general federal
jurisdiction over all crines. A great reduction in crines
general ly woul d obviously have a cunul atively large effect on
interstate commerce. As Chief Justice Marshall said in Cohens v.
Virginia, 19 U S. (6 Weat) 264 (1821), however, “Congress has .

no general right to punish nmurder commtted within any of the
states,” and “[i]t is clear, that Congress cannot punish felonies
generally.” 1d. at 426, 428. Wthout sone judicially
enforceable outer limts to the aggregation theory, “it is
difficult to perceive any limtation on federal power, even in
areas such as law enforcenent . . . where States historically
have been sovereign.” Lopez, 514 U S. at 566.

The governnent offers no assistance in any effort to | ocate
the limts of its power. The Solicitor General did not offer in
brief or oral argunment any principled limt upon federal
authority to prosecute |ocal robbery or the taking of noney by
force — even froma hypothetical five-year-old s | enpbnade stand.
Al t hough t he governnment conceded that the Suprene Court
reaffirmed in Lopez that there are limts, it clainmed to be
unable to locate those limts beyond the redoubt that at sone

point the nexus to interstate comerce becones too attenuat ed.



We think that the tie that binds together disparate
activities nust be nade of stronger stuff. Aggregation denmands
connection. The principles that we are about to describe are no
nmore than the underlying thene of past decisions, the by-product
of an effort to find a coherent path that connects them and woul d
justify nyriad federal regulatory schenes. |Its nodesty aside, we
believe that it offers a principled and judicially enforceable
[imt.

|1

As the Suprene Court summari zed in Lopez, there are “three
broad categories of activity that Congress nmay regul ate under its
comerce power.” 514 U. S. at 558. “First, Congress nmay regul ate
the use of the channels of interstate commerce.” 1d. This power
is inapplicable here. A robbery victim unlike a river or
hi ghway, does not ordinarily provide a neans by whi ch goods can
move. “Second, Congress is enpowered to regulate and protect the
instrunmentalities of interstate conmerce, or persons or things in
interstate conmerce, even though the threat may conme only from
intrastate activities.” 1d. This is also inapplicable, because
even when a robbery victimis a store, a store is not an
instrunmentality of commerce, |like a boat or a car, and, though it
does business in interstate comerce, it is not itself in
interstate commerce.

The third category is the one we nust address with the
greatest care here. The grant of authority to Congress, by the
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Comrerce C ause, “includes the power to regul ate those activities
having a substantial relation to interstate conmerce, i.e., those
activities that substantially affect interstate comerce.” |d. at
558-59 (citation omtted). Yet it is not always necessary that
the activities of the parties to the litigation thensel ves

substantially affect comerce. Since Wckard v. Filburn, 317

U S 111 (1942), the Suprene Court has recogni zed an aggregation
principle, by which Congress may reach an instance of an activity
that itself does not “substantially affect” commerce if a nyriad
of such instances in the aggregate have a substantial effect.

This principle, though, does not explain what activities can
be aggregated when we are to add the effects of discrete acts.
We recogni ze the dangers of undue abstraction, but w thout sone
account of what it neans to aggregate, the aggregation principle
becones di sconnected fromthe root idea that sone individual acts
can be regul ated because they are neaningfully part of sone
greater whole. W would hold that activities nmay be aggregated
where the interactive play of their effects is such that
regul ation requires the ability to reach individual instances of
the activity to be effective.

The keystone is not simlarity in sone essentialist sense.
What ever the strength of Professor Westen’'s observations about
the concept of equality, the concept of simlarity is “both enpty
and confusing: ‘enpty’ in that it derives its entire nmeaning from
normative standards that logically precede it; ‘confusing’ in
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that it obscures the content of the nornative standards that

logically precede it.” Peter Wsten, The Meaning of Equality in

Law, Science, Math, and Morals: A Reply, 81 Mch. L. Rev. 604,

604 (1983). Merely because one robbery is simlar to another in
that both are nenbers of the | egislatively-selected class of
activities that constitute robbery does not nean that we should
exam ne all robberies as a group for constitutional purposes.

Rat her, at the |east, individual acts cannot be aggregated
if their effects on commerce are causally independent of one
another. That is, if the effect on interstate commerce directly
attributable to one instance of an activity does not depend in
substantial part on how many other instances of the activity
occur, there is an insufficient connection — in other words, an
interactive effect — and the effect of different instances cannot
be added. If, on the other hand, the occurrence of one instance
of the activity nmakes it substantially nore or less |ikely that
other instances will occur, then there is an interactive effect
and the effects of different instances can be added. It is this
principle that we believe is nmeant when the Suprene Court speaks

of a “class of activities.” E.q., Perez v. United States, 402

U S 146, 154 (1971) ("Wiere the class of activities is regul ated
and that class is wthin the reach of federal power, the courts
have no power to excise, as trivial, individual instances of the
class.") (internal quotation marks omtted). As we wll see,

there are no such interactive effects for robbery. Wen soneone
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steal s $100, the effect attributable solely to that robbery on
interstate conmerce does not depend on how many ot her robberies
occurred last year, nor will it determ ne or effect how many
ot her robberies will occur.

Odinarily, we would not say always, the interactive effects
w Il be the supply-and-demand tugs of economc activity. \Were
Congress has sought to regulate — protect, enhance, or restrict —
sone particular market such as wheat, credit, mnority travel, or
abortion service, it has pointed the way to a rati onal
aggregation test. It has identified those things that affect
that market, things which if not all subject to the regul ation
woul d erode the effort. Intrastate production and sal es can be
aggregat ed, because the prices of goods and services are
determned in interstate markets. |f, for exanple, the federal
governnment enacts a price control to ensure sufficient incone for
producers, it will be thwarted if consunmers switch to buying
goods in intrastate commerce or produce the goods thensel ves.
Because the instances of economic activity are intimately
connected and in the aggregate substantially affect commerce,
Congress can regul ate such activity.

W w il focus on the distinction between econom c and
noneconom ¢ activity. The distinction is not conjured to limt
the comerce power arbitrarily. It is precisely to the contrary.

It follows directly fromthe notion of causal interdependence —



ultimately froman insistence that aggregation rest on a rational

principle.
A
Lopez is a useful starting point. Its reasoning suggests a

di stinction between commercial and noncommercial activity. The
Lopez Court struck down the Gun-Free School Zones Act of 1990, 18
US C 8 922(q)(1)(A) (1988 ed., Supp. V). The Act nmade it a
crime “for any individual knowingly to possess a firearmat a

pl ace that the individual knows, or has reasonable cause to
believe, is a school zone.”

In analyzing its prior approvals of congressional authority,
the Lopez Court enphasized the econom c nature of the activity in
those cases. The Court noted, for exanple, that “we have uphel d
a wde variety of congressional Acts regulating intrastate
econom ¢ activity where we have concluded that the activity

substantially affected interstate coomerce.” 1d. at 559 (enphasis
added). Wckard, for exanple, “involved economc activity in a
way that the possession of a gun in a school zone does not.” 514
U S. at 560.

Finally, the Court explained, “The possession of a gun in a
| ocal school zone is in no sense an econom c activity that m ght,
t hrough repetition el sewhere, substantially affect any sort of
interstate commerce.” |d. at 567. This statenent is inportant
because it characterizes the aggregation principle as applying to

“economc activity.” Cf. Gerald GQunther & Kathleen M Sullivan
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Constitutional Law 191 (13th ed. 1997) (noting the possibility

that the aggregation principle applies only to economc activity,
W t hout expressing a position on the issue). Though the Court did
not explicitly state that only economc (or other interactive)
activities can be aggregated, it is telling that the Court
avoi ded characterizing possession as “an activity that m ght,
t hrough repetition el sewhere, substantially affect any sort of
interstate commerce.”?

Justice Breyer’s dissenting statenent of the aggregation
principle differed critically fromthe majority’s. “In
determ ning whether a local activity will likely have a
significant effect upon interstate conmerce, a court nust
consider, not the effect of an individual act (a single instance
of gun possession), but rather the cunul ative effect of al
simlar instances,” the dissent stated. [|d. at 616 (Breyer, J.,
dissenting). Fromthis statenent, notably not restricted to a

“l ocal economc activity,” the rest of the dissent’s argunent

2A concurring opinion al so suggested a distinction between
commerci al and noncommercial activities, though it did not |ink
this distinction to the aggregation principle. See id. at 577
(Kennedy, J., concurring, joined by O Connor, J.) (“Wre the
Federal CGovernnent to take over the regulation of entire areas of
traditional state concern, areas having nothing to do with the
regul ati on of commercial activities, the boundaries between the
spheres of federal and state authority would blur and political
responsibility would becone illusory.”); id. at 583 (“The statute
now before us . . . regulat[es] an activity beyond the real m of
comerce in the ordinary and usual sense of that term”). A
second concurrence rejected the aggregation principle directly.
See id. at 600 (Thomas, J., concurring). Justices Kennedy,
O Connor, and Thomas al so joined the majority opinion
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foll owed. @uns cause viol ence, violence hurts education, and
i gnorance hinders comerce. See id. at 618-25.

The Lopez majority rejected this position by referring to
t he danger of sliding down the proverbial slippery slope: “[I]f
we were to accept the Governnent’s argunents, we are hard pressed
to posit any activity by an individual that Congress is wthout

power to regulate.” 1d. at 564 (majority opinion). In rejecting
the dissent’s nbde of analysis, the Court did not announce a new
analytic franmework in an express test. It nmade unm st akabl e,
however, that the proper franmework nust distinguish economc from
noneconom ¢ activity. The Court did so while offering the
foll ow ng concession: “Admttedly, a determ nation whether an
intrastate activity is conmercial or noncommercial may in sone
cases result in legal uncertainty.” Lopez, 514 U S. at 566.

Thi s does not nean that Congress cannot regul ate
noncomrercial activity that by itself substantially affects
comerce. Rather, we conclude that the Court demands recognition
of that distinction, or the nore expansive one concerning
interactive effects that it synbolizes, in the context of the
aggregation principle itself. The Court inplied that besides gun
possession in a school zone, school curriculumdesign and child
rearing were areas beyond Congress’s control. See id. at 565-66.
As noneconom c activities, these cannot be aggregated, and
i ndi vi dual instances of them can be reached only if they
i ndividually have a substantial effect on interstate conmmerce.

12



B

A rul e that noneconom c activities cannot be aggregated,
where there are no other relevant interactive effects anong those
activities, would be consistent with Suprene Court precedents
besi des Lopez. The Lopez Court in particular expl ai ned how
Wckard, “perhaps the nost far reachi ng exanpl e of Commerce
Cl ause authority over intrastate activity,” id. at 560, is
properly seen as considering economc activity. “The Act was
designed to regulate the volune of wheat noving in interstate and
foreign commerce in order to avoid surpluses and shortages, and
concomtant fluctuation in wheat prices, which had previously
obtained.” |d. Congress was attenpting to regul ate a market,
and it was essential to reach the discrete conponents of the
mar ket .

The Wckard Court enphasized the farnmer’s role as a pl ayer
in an econom c system See id. (“‘[I]f we assune that [wheat] is
never marketed, it supplies a need of the man who grew it which
woul d otherwi se be reflected by purchases in the open nmarket.’”)
(quoting Wckard, 317 U S. at 128). Wckard I ed nany to suspect
that the Court was prepared to uphold any congressional
| egi sl ati on what soever. W think Wckard fits confortably with
our insistence upon interactive effects — indeed it is a
conpelling exanple. At the least, there is sufficient anbiguity

over whether the conduct was truly economc, that it offers
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little or no support for a principle that all ows noneconomn c
activity to be aggregated.

O her Suprene Court decisions allow ng congressional
authority are also consistent. The Lopez Court, indeed, listed
several exanples of cases that involve economc activity: Hodel

v. Virginia Surface Mning & Reclanation Ass’'n, Inc., 452 U.S.

264 (1981) (coal mining); Perez v. United States, 402 U. S. 146

(1971) (credit transactions); Katzenbach v. MO ung, 379 U S. 294

(1964) (restaurants); Heart of Atlanta Mdtel, Inc. v. United

States, 379 U. S. 241 (1964) (inns and hotels). See Lopez, 514
U S. at 559-60.

We are told that our approach runs afoul of Russell v.

United States, 471 U S. 858 (1985), in which the Court upheld a

federal conviction for conduct anobunting to arson. That brief
unani nous opi nion of the Court, however, did not confront a
constitutional challenge. Rather it was an effort at statutory

construction. See Russell, 471 U S. at 862 (alluding to the

aggregation principle only in a paragraph begi nning by exam ni ng

the “terns [of] the statute”). See also United States v.

Russell, 738 F.2d 825 (7th Gr. 1984), aff’'d, 471 U. S. 862 (1985)
(treating directly only the statutory issue). At best, the
governnent can claimthat the litigants assuned the interpretive
i ssue was dispositive, and Justice Stevens’s opinion for the

Court did no nore than settle di sagreenents anong the | ower
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courts over the neaning of the statute. He did not venture to
expl ore the aggregation thicket.

Here, Congress has nerely identified a class of
obj ecti onabl e conduct — robbery and extortion — and has sought to

regul ate such conduct as far as possible. See 18 U S.C. § 1951;

Stirone v. United States, 361 U S. 212, 215 (1960) (finding in

t he Hobbs Act “a purpose to use all the constitutional power

Congress has to punish interference with interstate commerce by .
robbery”). Wthout identification of a market or specific

property that Congress wi shes to protect, it is difficult at best

to assess whether Congress had a rational basis for reaching acts

that are insubstantial when viewed alone. The relevant

constitutional inquiry turns on congressional purpose. See Hodel,

452 U. S. at 276 (“The court nmust defer to a congressional finding
that a regulated activity affects interstate conmerce, if there
is any rational basis for such a finding.”).

Significantly, we cannot invent rational bases that Congress

m ght have identified. C. United States v. Bass, 404 U S. 336,

349 (1972) (“[U nless Congress conveys its purpose clearly, it
w Il not be deened to have significantly changed the federal -
state bal ance.”). Hypothetical purposes supplied by counsel or
the judiciary have no place in such a sensitive area of

constitutional bal ance.
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Though Lopez focuses on econonmic activity, there is a strong
argunent that sonme of the cases uphol di ng congressi onal power may
al so be expl ained as resting upon aggregati on of noneconom c
activities interacting in other ways. The Perez Court, for
exanpl e, enphasi zed the connections between | oan sharki ng and
organi zed crinme. See 402 U S. at 155-56. An individual offense
commtted by an organi zed crine group is not isolated from other
of fenses commtted by that group, and indeed the comm ssion of
one of fense pronotes the others. Loan sharking was seen as an
i nportant part of the organized whole. For regulation to be
effective, the governnent may need to be able to prosecute
various intrastate offenses that individually do not have a
substantial effect on interstate commerce.

The Suprenme Court expressly noted, “In the setting of the
present case there is a tie-in between |ocal |oan sharks and
interstate crine.” Id. at 155. Likewise, if an organized crine
group commtted various robberies that together substantially
af fected commerce, we would not doubt Congress’s ability to
prosecute a nmenber of the group for one of them pursuant to an
appropriate statute. Such prosecution would be an essential part
of a larger regqulatory schene. For now, though, we need not
venture beyond our principle of econom c interdependence. Loan
sharking was seen as the financial |ife blood of organized crine.

It is suggested that the civil rights cases turning on the

Comrerce Cl ause, Heart of Atlanta and Mcd ung, can be understood
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to have aggregated discrete acts of discrimnation. To be sure,
the Court expressly applied the aggregation principle to the

af fected busi nesses’ economc activity. See, e.q., Mdung, 379

U S at 300-01. Justice Cark pointed to the testinony before
Congress of the clog upon interstate travel worked by the virtual
apartheid of racial discrimnation. See id. at 209-301. The
Court, however, also specifically noted that “while the focus of
the legislation was on the individual restaurant’s relation to
interstate conmmerce, Congress appropriately considered the

i nportance of that connection with the know edge that the

di scrimnation was but representative of many others throughout

the country.” Id. at 301 (internal quotation marks omtted).
That this econom c regul ation also had the goal — even a
| arger goal — of underm ning a racist social norm does not defeat

its constitutionality. Cf. Lawence Lessig, The Reqgul ation of

Social Meaning, 62 U Chi. L. Rev. 943, 965-67 (1995) (explaining

that the Gvil R ghts Act of 1964 served to change the soci al
meani ng ascribed to the serving by a white person of a black
person). Banning particular acts of discrimnation nay be

i neffectual in changing attitudes and perceptions in the absence
of a blanket ban. O course, we do not nean that Congress has
the power to regulate an activity whenever it believes that it
can change a social norm The sinple fact is that in the context
of discrimnation a |local restaurant resisting a normof racism
would lose to its conpetitors who did not change. It is thus
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once again economc regulation that finds its sustenance in the
comerce power. \Wen Congress enacted the public accommbdati ons
provision it confronted acts of discrimnation, each with
cunul ative economc effect. Only because these acts were
directly connected and interlaced could they forma wall of
resi stance, sonetines cenented by state | aws that perpetuated
such di scrim nation

D

Catching the governnent’s train of unyielding creative
defenses of its power, one m ght argue that each incident of
robbery hardens society and nmakes it nore |likely that other
robberies wll occur. Accepting this argunent would all ow
congressional regulation of any disfavored activity — quite cl ose
to the governnent’s argunent in this case. Though an individual
act of robbery may nake us nore resigned to the inevitability of
crime, diverse robberies cannot rationally be said to be causally
dependent on one another. Thus, if various robberies are to be
aggregated, they would need to constitute economc activity. W
woul d hold that they do not.

Per haps the nost pl ausi bl e argunent that robbery is economc
activity is that it has an effect on prices of goods sold on
interstate markets. Because sone robberies increase the cost of
doi ng busi ness, the argunent goes, robbery causes all prices to
rise and is thus economc. This argunent, however, is circular.
It seeks to aggregate robberies on the basis that if those
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robberies were aggregated, a substantial effect on comrerce can
be di scerned. The question, under our approach, is whether
robberies interact with one another in a way that makes it
rational to sumtheir effects in Hobbs Act cases. One m ght
argue that each robbery causes victins to take additional
security precautions, thus making other robberies harder to
commt. This type of effect, however, seens to “pile inference
upon inference,” Lopez, 514 U S. at 567, and concl udi ng that
because one robbery deters another, Congress can aggregate them
seens downri ght bizarre.

One m ght argue that robbery is econom c because it involves
the transfer of noney or property fromthe victimto the robber.
On this account, any such transfer interacts with all other
activity in the economc systemand is thus aggregable. Wile to
the eyes of the economst, the world, like the law, is a seam ess
web, we nmust separate activity that is properly considered
econom c fromother activity that while having sone connection to
econom c activity is not properly considered a part of the
econom c systemitself. W nust thus | ook beyond our definition
of interactivity to devel op an account of what “economc
activity” is, without enbracing here the suggestions of Gary
Becker and ot her econom sts that all activity is in one way or
anot her “economc.” Economc theory inforns and assists in the
devel opnent of constitutional doctrine — but it is not and does
not claimto be an organic limt of governnent.

19



The origi nal understandi ng of “comrerce” provides one source
for such an account. As Justice Thomas persuasively argued,
“[a]j]t the tinme the original Constitution was ratified, ‘conmerce’
consisted of selling, buying, and bartering, as well as

transporting for these purposes.” Lopez, 514 U S. at 585 (Thonas,
J., dissenting). O course, the Suprene Court’s understandi ng of
“commerce” has grown to include production, entailing

manuf acture, agriculture, and services, all of which are
unquestionably econom c activities. Wile the original

under standi ng nust yield to the Suprene Court’s jurisprudence,
where they are aligned, we ought to be wary of choosing a

di fferent path.

There is no basis either in the original understanding or in
the case law for including robbery in economc activity. Robbery
is not selling, buying, or bartering, and it does not produce
anything. It effects only the transfer of resources, and an
involuntary transfer at that. It nakes sense that the Franers
want ed Congress to be able to strike against bal kani zation in
regul ati ng conmerce, for in |legislating, Congress sets the terns
for economc interaction. Robbery does not inplicate such terns,
for robbery is everywhere the unlawful decision by a single party

to deprive another involuntarily of his property. The essence of

comrerce is “comercial intercourse,” G bbons v. Ogden, 22 U.S.

(9 Wheat.) 193 (1824), yet in robbery there is no exchange.
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These are all strong reasons to conclude that robbery is not
econom c activity in the rel evant sense, but we arguably do not
need this analysis today. The Suprene Court in Lopez accepted,

i ndeed took for granted, that education and famly | aw were not
wthin comerce. See 514 U.S. at 565-66. Along with regulation
of crinmes such as firearm possession, control over these areas
traditionally falls under the police power of the states. The
majority believed it necessary to distinguish “between what is
truly national and what is truly local,” id. at 567-68, and the

police power provides a rough guide. Cf. Stone v. M ssissippi,

101 U. S. 814, 818 (1879) (noting that it is conceptually far
easier to determ ne whether an activity falls within the police
power than it is to provide an accurate definition of the police
power). We would hold that robbery is Iikewise in the real m of
the police power.

The federalization of crimnal lawis a recent innovation.
See, e.q., Task Force on the Federalization of Crimnal Law,

American Bar Ass’'n, The Federalization of Crimnal Law 7-9

(1998). The police power may include sone regulation of crimnal
econom c activity, and such activity could be aggregated. But
where there is anbiguity as to whether certain activity is
econom c, whether that activity would be within the police power
is an informng neans of resolving the anbiguity. Because
robbery’s “econom c” status is at best uncertain, that robbery is
a traditional target of the police power buttresses our
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conclusion that robbery is not econom c and thus that robberies
cannot be aggregated. This is a qualitative judgnent, true
enough. Yet the never-ending task of protecting our federali st
gover nnent woul d be sorely weakened by a purchase only of a
guantitative set.

1]

We pause to consider other possible interpretive approaches
to the Commerce O ause and to explain our preference. O her
circuits have held, even after Lopez, that a de mnims effect on
comerce under the Hobbs Act is constitutionally sufficient.

Sone of their reasoning is conclusory. See, e.q., United States

v. Stillo, 57 F.3d 553, 558 n.2 (7th Gr. 1995) (stating that the
“Hobbs Act . . . is ained at a type of economc activity,
extortion,” w thout explaining why extortion should count as

“econom c activity”); United States v. Farner, 73 F.3d 836, 843

(8th Gr. 1996) (“We have no doubt of the power of Congress to
protect fromviolence businesses that are part of an interstate

chain.”); cf. United States v. Atcheson, 94 F. 3d 1237 (9th GCr.

1996) (assum ng, W thout explanation, that “the Hobbs Act is
directly ained at economc activities”).

O her cases sinply assune that aggregation applies to al
activities, wthout acknow edgi ng that Lopez approvingly
di scussed the aggregation principle only in conjunction with

econom c activity. See, e.d., United States v. Bolton, 68 F.3d

396, 399 (10th Gr. 1995) (“if a statute regulates an activity
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whi ch, through repetition, in aggregate has a substantial affect
[sic] on interstate commerce . . .”) (enphasis added). None
answers the question of who decides what to count in the suns
gane.

A panel of this circuit, in United States v. Robinson, 119

F.3d 1205, 1210-15 (5th Cr. 1997), properly recogni zed that the
ultimate test is whether there was a rational basis for
congressional action. See id. at 1210. Though characteri zi ng

this standard as “deferential,” the panel recognized that

""[d]leference is not acquiescence.’” 1d. (quoting United States

v. Knutson, 113 F.3d 27, 29 (5th Gr. 1997) (per curiam). The
panel , however, failed to recognize that when applied to the
conceptual question of what effects may be sumed, a rationality
test can have bite. |In the instant case, the panel acknow edged
that “local robberies are not the sort of economc activity that
can legitimately be viewed in the aggregate for traditional
econom c i npact anal ysis purposes,” 151 F.3d at 456, but was
bound by Robi nson.

In any event, we will not fight straw nen. Rather, we w ||
exam ne the five alternative interpretive approaches that we
believe offer the nost prom se in uphol ding Hobbs Act convictions
for I ocal robberies. Each of these approaches takes confort in
one or nore of the cases, but we nonetheless find each wanti ng.

We believe that our approach both fairly treats the cases and
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offers a clearer basis for delineating the reach of Congress’s
power .
A

The nost anbitious defense of Congress’s power here denies
that there nust be connections anong discrete activities for
those activities to be aggregated. Lopez, on this view,
announces a sort of proximate cause test, permtting regulation
of activities that when aggregated have an effect on conmerce
that is perceptible without “pil[ing] inference upon inference.”
See, e.qg., Deborah Jones Merritt, Commerce!, 94 Mch. L. Rev.
674, 679 (1995) (arguing that Lopez can be read as shifting
Comrerce C ause jurisprudence froma purely quantitative test to
a nore qualitative one). The connection between guns in schools
and commerce can be perceived only through the series of
i nferences that Justice Breyer offered.

We do not claimthat this is an unsupportabl e readi ng of
Lopez. Certainly, the Court was concerned wi th connections
bet ween activities and comerce that seemtoo attenuated, and the
Lopez Court, see 514 U S. at 566, quoted its earlier remark in

Jones & Laughlin Steel, 301 U. S. 1, 37 (1937), that congressional

power under the Commerce Clause “is necessarily one of degree.”

We think the interpretation has trouble making sense of the

Suprene Court’s signal that courts will need to distinguish

bet ween commerci al and noncommercial activity. In the end,

t hough, we agree that when the Suprenme Court has not explicitly
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announced a test, finding majestic pronouncenents in a sentence
or two of its argunents has the earmark of a Rudyard Kipling
“just so” story.

Qur concern about this approach is that it is not a line or
a test. At best it is descriptive of an outcone that |acks an
identifying supporting principle. Any contrary suggestion is an
illusion. A donmestic hom cide can be nmade a federal crinme any
time the victimis a wage earner. Battery within five hundred
yards of a store doing business in interstate conmerce al so m ght
be regul ated. Perhaps even adultery in a hotel roomrented in
interstate commerce could be made a federal crinme. A court m ght
find that these go too far, the connection too attenuated. But
we cannot be sure why beyond the conclusion that they “know it
when they see it.”

| ndeed, the approach is so ill-defined that it is not even
clear that it should allow prosecution of the robberies here.
Such robberies have been prosecuted under the depl etion-of-assets
theory, the notion that robbery victins will have | ess noney with
whi ch to nmake purchases in interstate commerce. This effect,
whil e not absurd, is at best probabilistic, and victins w thout
severe liquidity problens mght well wite off the |oss and buy
as before.

There is another problem The proxi mate cause approach
applies its limts after aggregation. This seens to inply that
anyt hing can be aggregated. Can all crines of violence be
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aggregat ed toget her? How about all crinmes? It takes no | eap, no

i nference upon inference, to conclude that crine as a whole has a
substantial effect on cornmerce. Surely such an approach does not
give Congress the right to regulate all crinme. But what is magic
about robberies that allows all of themto be |unped together,

rat her than grouped into subcl asses dependi ng on any of a nunber
of variabl es? A proxi mate cause approach ultimately needs to be
suppl enented by sone test limting the scope of what can be

aggr egat ed.

Proxi mate cause is an appropriate creature for tort |aw
Because | egi sl atures and judges cannot precisely define the
contours of liability, we leave it to juries to supply common
sense to vague | egal standards, w th occasional judicial
intervention. Wat works for torts does not necessarily work for
constitutional law. |If we | eave proxi mate cause determ nations
to Congress, then it will be able to find sone justification for
virtually any legislation. And if we | eave such determ nations
to courts, then we can give little advance gui dance to Congress.
Wth any rule, of course, sone case-by-case interpretation is
i nevitable. But sone tests are clearer than others.

B

Anot her argunent that would find federal prosecution of

| ocal robberies reachable under the Comrerce Cl ause appears in

United States v. Harrington, 108 F.3d 1460 (D.C. Gr. 1997), and

again in United States v. Farrish, 122 F.3d 146 (2d Cr. 1997).

26



The argunent avoids the puzzlenent of aggregation, maintaining
t hat because the Hobbs Act has a jurisdictional elenent, any
concrete effect on interstate comerce is sufficient.

Where a statute has a jurisdictional elenent, this argunent
mai nt ai ns, “each case stands alone on its evidence that a
concrete and specific effect does exist, and we can find no
controlling authority suggesting that courts nust require that,
as to each factual scenario, a ‘substantial’ rather than a
‘concrete’ effect on interstate comrerce nust be shown.”
Harrington, 108 F.3d at 1467. |ndeed, the Lopez Court noted that
the Gun-Free School Zones Act “has no express jurisdictional
el ement which mght limt its reach to a discrete set of firearm
possessions that . . . have an explicit connection wth or effect
on interstate commerce,” 514 U S. at 561, omtting the
requi renent that the effect be “substantial.”

As a prelimnary matter, we do not think scaling back to an
i nsubstantial but concrete effect could nake a difference here.
The jury was allowed to convict based on any indirect effect on
comerce, and there was no evidence of any concrete effect. Mre

significantly, the Harrington conclusion that only a concrete

ef fect on commerce need be shown m stakes the Suprene Court’s
failure to nouth “substantial” repeatedly as a subtle limtation
on the holding. The Court explicitly held that “the proper test

requi res an analysis of whether the regulated activity
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‘substantially affects’ interstate conmerce,” Lopez, 514 U S. at
559, without nentioning the aggregation principle.

| ndeed, this approach threatens to reintroduce the
discredited direct-indirect distinction into Comrerce C ause
jurisprudence, albeit in a new guise. It would allow direct
effects that are not substantial, while requiring indirect
effects to be substantial. A pickpocket who steals a subway
token, causing his victimto walk honme, could potentially be
federally prosecuted, while soneone who lifts $100 from an owner
too rich to change his spending patterns as a result could not.
There is no reason to think the Suprene Court intended anything
of the kind.

A jurisdictional elenent by itself cannot save a statute
t hat exceeds congressional authority. The jurisdictional elenent
must in sone way be neaningful, and the Suprene Court has
specified a condition for neaningfulness in its substanti al
effects test. The Court noted that “8 922(q) has no express
jurisdictional elenment which mght limt its reach,” id. at 562
(enphasi s added), but never stated that any jurisdictional

element with the words “affecting comerce” would succeed in

limting its reach adequately.
C
W also reject the suggestion of the governnment that the
convictions can be upheld based on the second of the three
categories identified in Lopez, the power “to regul ate and protect
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the instrunentalities of interstate commerce, or persons or things
ininterstate commerce, even though the threat may cone only from
intrastate activities.” 514 U S. at 558. The governnent’s theory
is that the victinse were “in interstate comerce” because they
purchased i nventory and supplies fromoutside Texas. W viewthis
category as enconpassing only vehicles that nove or could nove in
interstate comrerce and peopl e or goods traveling in commerce. See

id. at 558 (citing Shreveport Rate Cases, 234 U S. 342 (1914);

Southern R Co. v. United States, 222 U S. 20 (1911)).

The United States maintains that United States v. Robertson,

514 U S. 669 (1995) (per curianm, decided just days after Lopez,
supports its analysis. Robertson involved the illegal investnent
of narcotics proceeds, and both investnent and narcotics
trafficking are undoubtedly econom c. The Court held, however
that it did not need to consider the “affecting comerce”
jurisprudence because the commercial activities Robertson was
engaged in were thenselves interstate activities. See id. at 671
I nstead, the Court concluded that Robertson had “engaged in
comerce” within the neaning of 18 U S. C. 8§ 1962(a). But this
concl usion does not nean that Robertson is a category two case.
Whet her one is “engaged in commerce” under a statute is different
fromwhether one is “in commerce” for constitutional purposes.
Even if the Court’s references to its Commerce  ause
jurisprudence nean that Robertson is to be seen as offering an
inplicit constitutional holding, this holding is better interpreted
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as reaffirmng the first category of Lopez, the power to “regul ate
the use of the channels of interstate commerce,” 514 U. S. at 558,
than as dramatically expanding the second. The Court offered
several exanples of how Robertson conducted activities using the
channel s of interstate commerce. For exanple, “[Qn nore than one
occasi on, Robertson sought workers from out of state and brought
themto Alaska to work in the mne.” 514 U.S. at 671. Mreover, the
activity that violated the statute was an investnent of noney in
one state for equi pnent that was transported to another state. See
id. at 670.
D

Category one, which the governnent does not press, al so does
not apply in this case. The strongest argunent for application of
this category is that the governnent may prosecute soneone for
“receiv[fing] . . . incomerce or affecting commerce” a firearm“if
it denonstrates that the firearmreceived has previously travel ed

in interstate comerce.” Bass, 404 U.S. at 350; United States V.

Scar borough, 431 U S. 563 (1977). These cases, however, are al so

exercises in statutory, not constitutional, interpretation.

There i s anyway a difference between banni ng possessi on of an
item that has traveled in commerce and protecting a person or
busi ness that purchases itens in interstate comrerce. Wiile we
need not here develop a test for category one, it suffices to note
that if the latter nexus were enough, then Congress could regul ate
the activities, say, of people wearing clothes purchased in
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interstate conmmerce. Category one, as expressed in Lopez, notably
does not entitle Congress to protect or otherw se regul ate those
who fromtine to tinme use the channels of comerce, and we see no
reason to read it so broadly.
E

We also would reject a rule that would al |l ow Congress to have
its way, as long as it made sufficient legislative findings that
certain conduct affected commerce. The Suprene Court nentioned the
absence of legislative findings in the Gun-Free School Zones Act.
See Lopez, 514 U S. at 562-63. But it did not prom se that any
such findings of “substantial effect” would inmunize |egislation
fromjudicial scrutiny. It nerely indicated that findings m ght

make a difference “to the extent that [they] would enable us to

evaluate the legislative judgnent that the activity in question
substantially affected interstate comerce, even though no such
substantial effect was visible to the naked eye.” 1d. at 563

(enphasis added). See also id. at 612-13 (Souter, J., dissenting)

(“The question for the courts, as all agree, is not whether as a
predicate to | egislation Congress in fact found that a particular
activity substantially affects interstate comerce.”). Lopez tel
us that the Comrerce Clause is not a political question wholly
commtted to congressional discretion and that al t hough
|l egislative findings are a useful prelude to a constitutional
anal ysis, at sone point constitutional doctrine nust take over.

|V
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The governnent parades horribles, listing statutes that it
asserts would fall wth our insistence upon rationality in
aggregation, fromthe federal arson statute, 18 U.S.C. § 844(I1), to
the federal ganbling statute, 18 U S.C. 8§ 1955; fromthe federa
noney |aundering statute, 18 U S.C. § 1956, to the federal
carjacking statute, 18 U.S.C. 8§ 2119; fromthe fel on-in-possession
statute, 18 U. S.C. §8 922(g) (1), to the federal machi ne-gun statute,
18 U.S.C. 8§ 922(0). W disagree. Typical prosecutions for these
statutes are justifiable either under our test or under one of the
ot her branches of the conmerce power. But in the Hobbs Act,
Congress has not identified, and probably cannot find, any rati onal
basis for aggregation that would entitle the federal governnent to
prosecute purely |ocal robberies. I n demandi ng that Congress
accommodate the qualitative principle of our federalismthat | ocal
crime be left to the states, we do no nore today than insist that
Congress identify a non-pretextual, rational basis for concluding
that there are sufficient interactive effects anong activities to
allow themto be aggregated. Lopez says there is a line. Today
we nust draw that |ine.

Until recently, fifty years of judicial deference conmtted to
the political branches the power to define the limts of their
power under the Comrerce C ause. To be sure, the judiciary has
occasionally clained a role, but its grasp on each occasion has

slipped anay. See, e.qg., National lLeaque of Cties v. Usery, 426

U S 833 (1976), overruled by Garcia v. San Antonio Metro. Transit
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Auth., 469 U S. 528 (1985). Even today, the governnent in effect
says that the power of Congress is what Congress and the President
say it is, subject only to the npbst vague and thin constraints.

This judicial repair to the sidelines has left Congress to
police itself. Wth the increased federalization of traditiona
state crines, the consequence of this acqui escence of the judiciary
| oons | arge. Not surprisingly, the increased overl apping of
traditional state crimnal statutes taxes the institution of
Article Il courts.

That the federal courts were created as courts of limted
jurisdiction is no historical happenstance, sone quirk of Article
1l wthout reflection elsewhere in the Constitution. Rat her
their limted jurisdiction, set against the general jurisdiction of
state courts, isintegral to our federalism It isin state courts
t hat the overwhel m ng percentage of all litigation has al ways been
conducted. Federal courts cannot play their vital historical role
if they are to be cast as mmjor crimnal courts, trying the
robberies, mnmurders, assaults, and extortion historically the
provi nce of the states. And reading (or not reading) the Commerce
Cl ause to support without locatable limts federal jurisdictional
overlap of these traditional state crinmes inevitably breeds
federalization — checked only by the self-restraint of Congress,
here conspi cuously absent. That crine is a serious social concern

does not nean that it is by that circunstance a federal matter.
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Resisting this vertical novenent fromstate to federal courts
in no way steps upon the congressional role in defining the
jurisdiction of federal courts, a role hamered fromthe Madi soni an
Conprom se. By design, Congress may expand and contract diversity
and federal question jurisdiction, and for the rawest of political
reasons. The Founders concerned about the vitality of state courts
could be confident in allowng Congress to define jurisdiction
because they knew that the organic external constraints of Article
| would cabin legislation and protect state courts. The problem
has not proved to be with the power of Congress to define the grant
to federal courts of federal question jurisdiction. Rather, it is
the absence of judicially enforceable |imts upon the power of
Congress under the Commerce Clause to inject a federal question
into traditional bodies of state crimnal |aw

The ad hoc and random use of the Hobbs Act to prosecute | ocal
robberies masks the dramatic reach of federal power required to
sustain them The full force of the governnent’s assertion of
authority, and the irrationality of the summng of effects
undergirding it, is wunnmasked by the reality that if this
application of the Act were sustai ned, Congress could al so grant
exclusive federal jurisdiction to all prosecution reachable by the
Act — by adding a single line. And by the governnent’s reasoni ng,
that includes virtually all robberies. W need not judge the
extent to which the commerce power remains yet a nigh political
question to conclude that rationality remains a gate to the
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exerci se of congressional power evenif its authority be limted by
no nore than its free political wll.

W woul d reverse the Hobbs Act convictions.
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DeMOSS, Circuit Judge, specially dissenting:

| join Judge Hi ggi nbot hani s di ssenting opi nion. He has heeded
the mandate of the Suprenme Court in Lopez, and has undertaken the
arduous task of demarcating the “outer limts” of federal power, of
di stingui shing between “what is truly national and what is truly
local.” United States v. Lopez, 514 U S. 549, 566-68 (1995). The
interaction principle espoused in Judge Higginbotham s opinion is
a much needed step toward injecting sone neasure of rationality
into that process.

| wite separately, however, because the present debate over
the Hobbs Act extends well beyond the issue of whether the
robberies in this case may, as a conceptual matter, be aggregated
as a class. Aggregation is an inportant aspect of this case, to be
sure. But the truly determ native question, one which | fear may
be lost in the abstract debate over aggregation, interaction,

causal interdependence, and the like, is whether the conduct in

this case “substantially affects interstate coomerce.” It is that
standard, after all, which is our constitutional touchstone, and
whi ch should ultimately control the outcone of this case. 1d. at
560.

In the past several years | have witten at length as to why
| ocal robberies of the present sort do not “substantially affect

interstate commerce.” United States v. Hebert, 131 F.3d 514 (5th



Cr. 1997) (DeMdss, J., dissenting in part); United States .
Mles, 122 F.3d 235 (5th Cr. 1997) (DeMdss, J., specially
concurring). And the reasons | have offered bear repeating.

In determning whether a class of activities substantially
affects interstate cormmerce, we of course look to the legislative
record for evidence of congressional findings of such an effect.
Judge Higgi nbotham states in his dissent that Congress did not
identify the market it wi shed to protect by passing the Hobbs Act.
United States v. Hckman, _  F.3d __ , _ (5th Gr. 1999)
(Hi ggi nbotham J., dissenting). But | beg to differ. The
| egislative history of the Hobbs Act is replete with evi dence that
Congress passed the statute to conbat highway robberies by | abor
uni on nmenbers which, at the rate of nore than 1,000 per day, were
having a considerable inpact on interstate commerce. Mles, 122
F.3d at 244 (DeMoss, J. dissenting). However, nothing in the
| egislative history of the Hobbs Act indicates that Congress was
concerned with | ocal robberies of retail establishments. There is
absolutely no | egislative history suggesting that retail robberies
were having a substanti al effect on interstate commerce.
Consequently, there is sinply no rational basis for concl udi ng t hat
Congress found that |ocal robberies of retail stores, whether
aggregated or not, have a substantial affect on interstate

comer ce.
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I n the absence of | egislative history supporting the extension
of the Hobbs Act to local robberies, we are left with the plain
| anguage of the statute. As | have explained in previous cases, it
is clear fromthe wording of the statute that “commerce” refers to
i ntercourse between the states. Hebert, 131 F.3d at 528-239
Mles, 122 F.3d at 245. Congress thus neant "commerce" in the
ordinary sense, the flow of goods and people across state |ines.
It surely did not intend sone netaphysical interpretation, where
the taking of nobney from a cash register or attendant’s purse
becones magically transforned i nto an econom ¢ event that bears on
our national commerce.

Thus, while | join Judge H ggi nbothami s dissent, | reiterate
my continuing belief that the applicability of the Hobbs Act shoul d

be determ ned with these nore basic principles.
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