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April 13, 1999
Bef ore REYNALDO G GARZA, JONES, and DeM3SS, Circuit Judges.
DeMOSS, Circuit Judge:

In this appeal we are asked to review the convictions and
sentences of five defendants who operated a ganbling operation in
Gainesville, Texas. W also are presented with a cross-appeal
fromthe governnment, challenging the district court’s decision to
depart downward at sentencing. As explained in this opinion, we

detect no infirmty in the defendants’ convictions or sentences,



and affirm

| .

On February 15, 1996, a federal grand jury returned a
fourteen count indictnment charging Walter Matthew Threadgill, Jr.
(“Walter Threadgill”), and his sons, Walter Matthew Threadgill,
11 (“Matthew Threadgill”) and Mark Victor Threadgill (“Mark
Threadgill”), with various crinmes relating to their invol venent
with an illegal ganbling operation in Gainesville, Texas. Also
charged in the indictnment were codefendants M chael G en Rigler
(“Rigler”), and Tinmothy Ray Klenent (“Klenment”), who were closely
involved with the Threadgills. Count one of the indictnent
charged the defendants with conducting an illegal ganbling
business in violation of 18 U S.C. § 1955.! Count two all eged
that the defendants had conspired to commt noney |aundering in
violation of 18 U.S.C. § 1956(h). Counts three through ten
charged the defendants with various instances of noney | aundering
inviolation of 18 U. S.C. 8§ 1956(a)(1)(A) (i) and (B)(i), and with
aiding and abetting in the conm ssion of those crines in
violation of 18 U.S.C. §8 2. Counts el even through fourteen were

brought against Rigler only, alleging that he structured various

. On August 14, 1996, the grand jury returned a
superseding indictnent, alleging the same charges with m nor
nodi fications.



financial transactions to evade reporting requirenents, in
violation of 31 U . S. C. § 5324.

At trial the evidence showed that Walter Threadgill had been
a bookmaker since the early 1980s. He started al one, but was
| ater joined by his sons Matt and Mark when the great Texas oi
bust hit. That small fam |y business eventually blossoned into a
| arge scal e ganbling operation that handled mllions of dollars
in bets every year, and serviced hundreds of bettors in nunerous
states.? Eventually, the Threadgills were joined by Kl enent, who
brought his own bookmaki ng busi ness to the organization, and
Ri gl er, who was a practicing accountant.

The enterprise was profitably run for several years out of a
w ndowl ess building in Gainesville, Texas. On an ordinary day
the defendants would arrive in the norning, nake sure that the
gane schedules in the conputers were accurate, and then obtain
various point spreads froma service in Florida. As the day
progressed the defendants woul d take bets over the tel ephone and
woul d enter the wagers on several conputers, which ran on
custom zed software designed to manage wagering. Al
conversations with bettors were automatically recorded on
cassette tapes to avoid |later disagreenents. Once a week a

conputer printout was run of the bettors’ accounts in order to

2 During a typical nonth in football season the group
woul d write about $1, 000,000 in wagers. Basketball, in
conpari son, brought in roughly $100, 000.
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settle the balances. Generally, bettors were told to make their
checks payable to “Tom Johnson,” a fictitious person, although
sone checks were nade payable to the individual defendants.

Ri gl er, who worked for the organization as its accountant,
woul d endorse and deposit the checks in the bank account of
Hesperian I nvestnent Corp (“Hesperian”), at North Texas Bank &
Trust, a nationally insured bank. Hesperian was a legitimte
busi ness, owned by Rigler and Matthew Threadgill, that nade snal
| oans to individuals in advance of their inconme tax returns.

Once the checks fromthe ganbling operation were comm ngled with
Hesperian’s noney, Rigler would withdraw cash fromthe account in
amounts al ways | ess than $10,000. The proceeds were then divided
equal |y anong the ot her defendants, although sone of the noney
was used to pay the ganbling operation’s expenses. For his
services, Rigler initially charged $500 a nmonth, which | ater

i ncreased to $700.

In the Fall of 1994, the Texas Departnent of Public Safety
recei ved anonynous tips about the Threadgills’ bookmaki ng
operation. The ensuing investigation revealed that ten tel ephone
lines were being operated in the Threadgills’ building, al
listed to Cool Water Productions, a defunct corporation. The
i nvestigation also reveal ed heavy tel ephone activity at that
address: over 1,600 calls were nade to that |ocation in one

weekend al one. | n December 1994, the defendants heard runors



that the police were investigating their ganbling operation. The
operation was then tenporarily closed, and | ater reopened in a
barn owned by Paul Smth (“Smth”), who also worked for the
bookmaki ng operation. On March 8, 1995, state |aw enforcenent
officers searched Smth’s residence and arrested Smth and Mark
Threadgill for engaging in organized crinme in violation of Texas
law. In a search of the barn the police recovered ganbling
conputers, cassette tapes, and sports schedules. Additional
ganbling records and cassette tapes were found in Smth’s hone
and vehicle. Wen the officers realized how extensive the
operation was -- wagers were conm ng from ni neteen states outside
of Texas -- federal assistance was requested.

On April 22, 1995, federal officers searched nunerous
| ocations related to the ganbling operation. D scovered at
Wal ter Threadgill’s house were nunerous sports schedul es and
excerpts fromthe Texas Penal Code, including a copy of Chapter
71 on organi zed crime, as well as 88 47.02 through 47.06 of the
Code, which covers various ganbling activities. At Mtthew
Threadgill’s house the officers found several conputer printouts
of betting records and sports schedules. At Klenent’s residence
the officers found ganbling records, notebooks containing betting
information, bettors’ names and addresses, and cashier’s checks
made payable to various bettors. Simlar evidence was found at

Mark Threadgill’s honme. A search of the Hesperian offices



produced nunerous corporate docunents related to the bookmaki ng
operation. The officers also found carbon copies of cashier’s
checks nade payable to known bettors, and a | edger that tracked
t he various transacti ons.

At trial the jury heard 30 taped tel ephone conversations in
whi ch the defendants accepted wagers fromtheir clients. Several
bettors who had been given imunity also testified about their
dealings wth the defendants. Several of those bettors were from
out of state. The jury also heard testinony from Smth, who
turned governnent’s witness and provided the jury with many
details about the ganbling operation. Finally, the jury heard
fromRigler’s bookkeeper, who stated that at Ri gler’s behest she
comm ngl ed checks nmade payable to “Tom Johnson” with legitimte
Hesperian funds. The jury ultimately found the defendants guilty
on count one, the ganbling charge, and guilty on count two, the
conspiracy charge. The jury acquitted the defendants on the
subst antive noney | aundering offenses alleged in counts three
through ten. Rigler was also found guilty on counts el even
t hrough fourteen, the unlawful structuring counts.

The district court subsequently sentenced each of the
defendants to 42 nonths inprisonnent. Although their respective
gui deline ranges varied, the district court arrived at that
uni form sentence by departing downward as to each def endant under

US S G 8 5K2.0. The defendants now appeal their convictions.



Mark Threadgill is the only defendant that appeals his sentence.
The governnent cross-appeals, contending that the district court

erred in departing downward.

1.

The defendants contend that their convictions nust be set
asi de because federal agents used ganbling tax records kept by
the organi zation to secure search warrants and to |ater obtain a
grand jury indictnent. The defendants assert that the federal
agents’ use of those records abridged their Fifth Arendnent
rights against self-incrimnation, and al so violated the
statutory requirenents of 26 U S.C. § 4424(c).

Wal ter Threadgill raised this argunent in a notion to
suppress filed in the district court, which was subsequently
adopt ed by each of his codefendants. The district court, after
hol ding a hearing, denied the notion in a witten order. In
reviewing a district court’s denial of a defendant’s notion to
suppress, we review factual findings for clear error and
concl usions of |aw de novo. See United States v.
Carrillo-Mrales, 27 F.3d 1054, 1060-61 (5th Cr. 1994), cert.
denied, 513 U. S. 1178 (1995). Additionally, we reviewthe
evidence in the light nost favorable to the prevailing party

which, in this case, is the governnent. United States v.

| shrmael, 48 F.3d 850, 853 (5th Gr.), cert. denied, 516 U S. 818



(1995) .

Under federal |aw, persons who unlawfully accept wagers nust
neverthel ess pay an excise tax equal to two percent of the
unaut hori zed wagers. 26 U S.C. 88 4401 & 4411. That tax must be
paid on a nonthly basis, and nust be reported on what is known as
an IRS Form 730. 26 CF.R 8§ 44.6011(a)(1)(a). To assist the
| RS in determ ning whether a taxpayer has correctly stated his
t axes, the taxpayer nust “keep a daily record show ng the gross
anmount of all wagers on which he is so liable.” 26 US. C 8§
4403.

There are limts, however, on the extent to which those
records may be used against a taxpayer. Under 8§ 4424(a) of the
I nternal Revenue Code, officials or enployees of the Treasury

Departnent are forbidden fromdivulging the tax records.® 26

3 Section 4424(a) provides:

(a) General rule.--Except as otherw se
provided in this section, neither the
Secretary nor any other officer or enployee
of the Treasury Departnent may di vul ge or
make known in any manner whatever to any
per son- -

(1) any original, copy, or abstract of any

return, paynent, or registration nade

pursuant to this chapter,

(2) any record required for making any

such return, paynent, or registration,

which the Secretary is permtted by the

t axpayer to exam ne or which is produced

pursuant to section 7602, or

(3) any information cone at by the

exploitation of any such return, paynent,

regi stration, or record.



U S . C § 4424(a). Moreover, 8§ 4424(c) prohibits the use of
certain ganbling tax records “in any crimnal proceeding.”* An
added constraint also flows fromthe Fifth Arendnent, which
protects every person frombeing “conpelled in any crimnal case
to be a witness against hinself.” U 'S Const. anmend. V. Wth
those principles in mnd, we turn to the particular facts of this
case.

On March 8, 1995, two search warrants were executed by state
| aw enforcenent officers on Smith's residence, barn, and vehicle.
The search produced conputers, |edgers, tape recordings of
tel ephone calls wth bettors, address books contai ning coded
informati on on bettors, and nunerous sports schedules. The
evi dence was eventually turned over to federal authorities who

then applied for a search warrant wth an affidavit sumrari zi ng

26 U.S.C. § 4424(a)
4 Section 4424(c) provides:

(c) Use of docunents possessed by taxpayer. --
Except in connection with the adm nistration
or civil or crimnal enforcenent of any tax
i nposed by this title--
(1) any stanp denoting paynent of the
speci al tax under this chapter,
(2) any original, copy, or abstract
possessed by a taxpayer of any return,
paynment, or registration nmade by such
t axpayer pursuant to this chapter, and
(3) any information cone at by the
expl oitati on of any such docunent,
shal | not be used agai nst such taxpayer in
any crimnal proceeding.

26 U.S.C. § 4424(c).



the evidence. The acting nagistrate judge granted the
application, and the resulting search by the federal agents
uncovered nore incrimnating evidence: additional ganbling
records in the formof conputer printouts, financial |edgers, and
a not ebook containing bettors’ nanmes and addresses. The federal
agents then used the evidence to obtain the grand jury indictnent
that gave rise to the present action.

In their notion to suppress, the defendants argued that the
ganbling records were kept for the specific purpose of conplying
with the federal tax laws. The defendants thus reasoned that the
federal agents’ subsequent use of those records violated their
rights under the Fifth Arendnent and 8 4424(c). Notably, the
defendants explicitly limted their argunent to the seized
conputer records, two | edgers, and 170 tape recordings.

In denying the notion, the district court found that the
defendants’ Fifth Anmendnent rights had not been viol ated because
the chall enged materials were not the types of records conpelled
by the tax statutes. The court observed that the conputer
records were irreversibly purged every two weeks, strongly
suggesting that they were not used for tax purposes. Simlarly,
the court found that the defendants permanently erased
informati on on the cassette tapes by routinely taping over
conversations. As for the two |edgers, the district court found

that one was used sinply to account for checks taken to Rigler,
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whil e the other was used to keep track of bettors’ accounts.

On those facts the district court concluded that the
ganbling records were kept to further the ganbling business, not
to conply with federal tax laws. W agree. The record plainly
establi shes that the defendants used the ganbling records to
better the profitability of their crimnal enterprise. There is
little, if any, evidence that the ganbling records were actually
used for a | aw abiding purpose. W affirmthe district court’s

denial of the notion to suppress.

L1l

The defendants contend that the superseding indictnent was
deficient with respect to count two, the conspiracy charge. W
review de novo a challenge to the sufficiency of an indictnent.
United States v. Fitzgerald, 89 F.3d 218, 221 (5th Cr.), cert.
denied, 117 S. . 446 (1996). Cenerally, we neasure the
sufficiency of an indictnent “by whether (1) each count contains
the essential elenents of the offense charged, (2) the el enents
are described with particularity, w thout any uncertainty or
anbiguity, and (3) the charge is specific enough to protect the
def endant agai nst a subsequent prosecution for the sane offense.”
United States v. Lavergne, 805 F.2d 517, 521 (5th Cr. 1986)
(citing United States v. Gordon, 780 F.2d 1165, 1171-72 (5th Cr

1986)). The elenents of the offense of conspiracy to commt
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money | aundering are: (1) that there was an agreenent between
two or nore persons to commt noney |aundering; and (2) that the
def endant j oi ned the agreenent knowing its purpose and with the
intent to further the illegal purpose.® United States v. Garcia
Abrego, 141 F.3d 142, 163-64 (5th Gr.), cert. denied, 119 S. O
182 (1998).

On appeal, the defendants argue that count two is flawed
because it fails to recite two necessary elenents of the crine.
First, the defendants contend that the count fails to allege that
they knew the specified property represented the proceeds of
unl awful activity. Second, they assert that the count fails to
all ege that the defendants knew the specified unlawful activity,
illegal ganbling, was a felony.?

Count two cites the applicable statute for conspiracy to

5 Presently, there is an open question in this Crcuit as
to whether conspiracy to commt noney |aundering under 18 U. S. C.
8 1956(h) requires proof of an overt act in furtherance of the
conspiracy as one of its required elenents. The Suprene Court
has held that a conviction for conspiracy to commt a drug
offense in violation of 21 U S.C. § 846 does not require an overt
act. See United States v. Shabani, 513 U S. 10, 15 (1994). As
we have recogni zed on a previous occasion, the | anguage of § 846
is nearly identical to the | anguage of § 1956(h), and neither the
Suprene Court nor this Court has squarely deci ded whet her §
1956(h) al so lacks an overt act requirenent. United States v.
Garcia Abrego, 141 F.3d 142, 163-64 (5th Cr.), cert. denied, 119
S. . 182 (1998). W need not address that issue here, however,
because even if an overt act is an elenent of § 1956(h), count
two of the superseding indictnent alleges several overt acts.

6 Each of the defendants raised this challenge in the
district court in ajoint notion to dismss count two of the
super sedi ng i ndi ct nent .

12



commt noney | aunderi
charge the defendants
offense.” Critically,
specific to apprise t
protect them from sub
See Lavergne, 805 F. 2
criteria for determn
The defendants’
el ements the defendan
even el enents of the
1956(h) (statutory la

Garcia Abrego, 141 F.

! Count two p

[the defend
and wi || ful

ng, 18 U.S.C. § 1956(h), and proceeds to
wth the necessary el enents of that

the wording of the charge is sufficiently
he defendants of the charged crinme, and to
sequent prosecution for the sane of fense.
d at 521 (5th Gr. 1986) (setting forth the
ing the validity of an indictnent).
argunent is unavailing because the two
ts claimare mssing fromcount tw are not
crime of conspiracy. Cf. 18 U S.C 8
nguage not reflecting these el enents);

3d at 163-64 (5th Gr. 1998) (setting forth

rovides in pertinent part:

ants] did know ngly, unlawfully,
Iy conbi ne, conspire, confederate,

and agree with each other . . . to conduct
and attenpt to conduct financial transactions
affecting interstate commerce, which invol ved
the proceeds of a specified unlawf ul
activity, that is:
An illegal ganbling business in
violation of Title 18, United States
Code 8§ 1955 and nore conpletely
described in Count One;
a. Wth the intent to pronote the carrying
on of specified unlawful activity; and,
b. Knowi ng that the transaction was
designed in whole or in part to conceal and
di sgui se the nature, |ocation, source,

ownership a
specified u

In vio
Code 8§ 1956

nd control of the proceeds from
nl awful activity;
[ation of Title 18, United States

(a) (1) (A (i) and (B)(i).
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list of elenents that does not include defendants’ clained

el enments). The clained elenents go instead to the substantive
crime of noney laundering. 18 U. S.C. § 1956; see also United
States v. Burns, 162 F.3d 840, 847 (5th Cr. 1998) (stating that
t he governnent nust prove (1) conducted or attenpted to conduct a
financial transaction, (2) which the defendant knew invol ved the
proceeds of unlawful activity, and (3) which the defendant knew
was designed to conceal or disguise the nature, |ocation, source,
owner ship, or control of the proceeds of the unlawful activity).
The critical error in the defendants’ position is its presunption
that a conspiracy charge nust al so describe the |legal elenents
that conprise the substantive crinme that is the object of the
conspiracy. It is settled |law that conspiring to conmt a crine
is an offense wholly separate fromthe crinme which is the object
of the conspiracy. United States v. Ninms, 524 F.2d 123, 126 (5th
Cr. 1975), cert. denied, 426 U. S. 934 (1976). Thus, we have
consistently held that a conspiracy charge need not include the
el emrents of the substantive offense the defendant may have
conspired to commt. United States v. Fuller, 974 F.2d 1474,
1479-80 (5th Gir. 1992), cert. denied, 510 U S. 835 (1993);
United States v. Graves, 669 F.2d 964, 968 (5th Cr. 1982).
Accordingly, the defendants’ attenpt to chall enge count two by

referencing the elenents of noney |aundering is inproper. W

14



reject the claimthat count two is defective.?

| V.
The defendants jointly argue that the district court’s jury
instructions were defective. R gler and Mark Threadgill al so
bring separate, individual challenges to the jury instructions.

We review each argunent in turn

A

The defendants jointly contend that the district court erred
by giving the jury a “deliberate ignorance” instruction when
there was insufficient evidence to support its subm ssion. W
review challenges to jury instructions by determ ning “whether
the court’s charge, as a whole, is a correct statenent of the | aw
and whether it clearly instructs jurors as to the principles of
| aw applicable to the factual issues confronting them” United
States v. Stacey, 896 F.2d 75, 77 (5th Gr. 1990) (citation and
quotation omtted). “A district court has broad discretion in
framng the instructions to the jury and this Court wll not
reverse unless the instructions taken as a whole do not correctly

reflect the issues and law.” United States v. Mser, 123 F. 3d

813, 825 (5th Cr.) (citation and quotation omtted), cert.

8 The defendants contend that the jury instructions were
defective for the sane reasons. W reject that argunent as well.
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denied, 118 S. . 613 (1997).

At trial the defendants clainmed that they | acked the
necessary crimnal intent because they did not know that their
ganbling activities were a felony. See 18 U . S.C. § 1956(c)
(establishing the felony-know edge requirenent for noney
| aundering, that is, know edge that the | aundered property
represents proceeds froma felony under state, federal, or
foreign law). Accordingly, inits charge to the jury the
district court instructed that:

The fact of know edge or w |l ful ness may be

established by direct or circunstanti al

evidence. The el enent of know edge or

w Il ful ness may be satisfied by inference

drawn from proof that a Defendant closed his

eyes to or acted in deliberate ignorance of

what woul d ot herwi se have been obvious to

him A showi ng of negligence or mstake is

not sufficient to support a finding of

w || ful ness or know edge.
The district court placed the instruction at the end of the jury
instructions in a general section that explained the various nens
rea requirenents. As such, the deliberate ignorance instruction
applied to all of the counts in the superseding indictnment.?

On appeal, the defendants assert that the district court’s
use of the deliberate ignorance instruction was an abuse of

di scretion because the evidence at trial did not satisfy the

| egal requirenents for invoking the charge. W look first to the

o The appellants tinely objected to the deliberate
i gnorance instruction in the district court.
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general principles that guide the use of a deliberate ignorance
i nstruction.

A deliberate ignorance charge is intended “to informthe
jury that it may consider evidence of the defendant’s charade of
i gnorance as circunstantial proof of guilty know edge.” United
States v. Lara-Vel asquez, 919 F.2d 946, 951 (5th Cr. 1990). It
is only to be given when a defendant clainms a |ack of guilty
know edge and the proof at trial supports an inference of
del i berate indifference. United States v. Wsenbaker, 14 F. 3d
1022, 1027 (5th Gr. 1994). Al though we have stated that a
del i berate ignorance instruction “should rarely be given,” United
States v. Q ebode, 957 F.2d 1218, 1229 (5th GCr. 1992), cert.
deni ed, 507 U. S. 923 (1993), we also have “consistently upheld
such an instruction as long as sufficient evidence supported its
insertion into the charge.” United States v. Daniel, 957 F.2d
162, 169 (5th G r. 1992). The instruction is proper where the
evi dence shows (1) subjective awareness of a high probability of
the existence of illegal conduct, and (2) purposeful contrivance
to avoid learning of the illegal conduct. United States v.
Cavin, 39 F.3d 1299, 1310 (5th Cr. 1994).

The defendants assert that the use of the deliberate
i gnorance instruction was inproper in this case because there was
no evi dence that the defendants were subjectively aware, to a

hi gh probability, that their ganbling operation was a felony.
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The defendants also nmaintain that there was no evidence that they
purposefully contrived to avoid learning that fact. There are
serious flaws in the defendants’ position.

The basic thrust of the defendants’ argunent is that the
del i berate ignorance instruction should not have been used to
assist the jury in determ ning whether the defendants knew their
ganbling operation was a felony. That assertion, of course, is
only relevant to counts three through ten, the substantive noney
| aundering counts, since those are the only counts in the
supersedi ng i ndi ctnment which carry that particular nens rea
requi rement. Conpare 18 U . S.C. § 1956(a), with 18 U S.C. § 1955,
and 18 U.S.C. § 1956(h), and 31 U S.C. § 5324. Thus, the first
flaw in the defendants’ argunent is that it overlooks the fact
that the jury acquitted the defendants on counts three through
ten. \Wiether the deliberate ignorance instruction was properly
submtted with respect to the noney | aundering counts is an
interesting, but irrelevant, question.

However, even if we generously construe the defendants’
argunent as a challenge to the deliberate ignorance instruction
as applied to all of the counts in the superseding indictnent, we
still nust reject the contention. W concede, after review ng
the record, that there is little evidence that the defendants
purposefully contrived to avoid knowi ng that their actions were

unlawful . In fact, the evidence reveals just the opposite, that

18



t he defendants knew that their conduct was crimnal and took

el aborate neasures to hide it. Thus, we nust conclude that the
district court erred by including the deliberate ignorance
instruction in the jury instructions. However, it is the

evi dence of actual know edge that proves fatal to the defendants’
claim W have consistently held that an “error in giving the
del i berate ignorance instructionis . . . harnmess where there is
substanti al evidence of actual know edge.” United States v.
Cartwright, 6 F.3d 294, 301 (5th G r. 1993), cert. denied, 513

U S 1060 (1994); United States v. Breque, 964 F.2d 381, 388 (5th
Cir.1992), cert. denied, 507 U S. 909 (1993). Accordingly, even
if we construe the defendants’ argunent |iberally, and find that
the district court erred in giving the deliberate ignorance

instruction, the error was harml ess.

B
Ri gl er was the only defendant charged and convicted of
structuring transactions to evade reporting requirenents in
violation 31 U . S.C. 8§ 5324(a)(3). On appeal Rigler challenges
the deliberate ignorance instruction as it relates to those
convictions. Specifically, he contends that the use of the
instruction was inproper as a matter of |aw because it viol ated

the Suprenme Court’s holding in Ratzlaf v. United States, 510 U S

135 (1994). In Ratzlaf, the Suprenme Court held that a defendant
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may be convicted of violating 8 5324 only on a show ng that the
defendant “willfully” violated anti-structuring laws. Id. at
136-38. According to the Court, the governnent nust “prove that

t he defendant acted with know edge that his conduct was unl awful”
in order to prove a “wllful” violation of 8§ 5324. |d. at 137.

Ri gl er mai ntains that under Ratzlaf the governnent was
required to prove that he had particul ari zed know edge; in other
words, that he knew that the subject transactions were in
violation of 8§ 5324. He then asserts that the district court’s
del i berate ignorance instruction conflicts with Ratzlaf because
it lessens the governnent’s burden. In Rigler’s view, the
instruction allowed the governnment to secure his conviction on
nmere evidence that he knew, only in a general sense, that
structuring was against the law. W do not agree.

Qur review of the jury instructions reveals that the
district court correctly explained the law wth respect to the
unl awful structuring counts, and did not |essen the governnent’s
burden under Ratzlaf. Although we base our conclusion on the
jury instructions as a whole, we call attention to a particul ar
provision that significantly undermnes Rigler’s claim

if you find beyond a reasonabl e doubt that
t he defendant structured a transaction in
currency with a financial institution, that
the defendant did so for the purpose of
evadi ng the transaction reporting

requi renent, and that the defendant knew that
the structuring itself was unlawful, then you

20



should find the defendant guilty as charged.

(enphasi s added.) Parsed, that statenent required proof beyond a
reasonabl e doubt that “the defendant structured a transaction

for the purpose of evading the transaction reporting
requirenment . . . [knowi ng] that the structuring itself was
unlawful.” In that way, it permtted a conviction under § 5324
only upon evidence that Rigler knew the particular structuring
transactions were in violation of 8§ 5324. W reject Rigler’s
claimthat the deliberate ignorance instruction reduced the

governnent’s burden under Rat zl af.

C.

Mark Threadgill contends that his convictions nust be
reversed because the jury instructions constructively anended the
superseding indictnent. He raises that issue for the first tine
on appeal, so we nust review it under our plain error standard.
United States v. Rogers, 126 F.3d 655, 660 (5th Cr. 1997).

Under that doctrine, a defendant nust show (1) the existence of
actual error; (2) that the error was plain; and (3) that it

af fects substantial rights. United States v. Calverley, 37 F.3d
160, 162-64 (5th G r. 1994) (en banc). Applying this stringent
standard to the facts of this case, we cannot conclude that plain
error occurred.

“The Fifth Arendnent guarantees that a crim nal defendant
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will be tried only on charges alleged in a grand jury
indictment." United States v. Arlen, 947 F.2d 139, 144 (5th Cr
1991), cert. denied, 503 U S. 939 (1992). As a result, “[t]he

i ndi ctment cannot be ‘broadened or altered except by the grand
jury." 1d. (citations omtted). “A constructive anendnent
occurs when the trial court, through its instructions and facts
it permts in evidence, allows proof of an essential elenent of a
crime on an alternative basis permtted by the statute but not
charged in the indictnent.” |Id. (citation and quotation
omtted). Normally, a constructive anendnent is considered
prejudicial per se and grounds for reversal of a conviction.
United States v. Fletcher, 121 F.3d 187, 192 (5th Gr. 1997),
cert. denied, 118 S. . 640 (1997). However, if a defendant

rai ses a claimof constructive anendnent for the first tinme on
appeal , we nonet hel ess have the discretion to deny the claim
ld.; United States v. Reyes, 102 F.3d 1361, 1364-66 (5th Cr
1996) .

Mark Threadgill’s allegations regarding a constructive
anendnent are advanced with suspect reasoning. He starts by
noting that the jury instructions for count two, the conspiracy
charge, reference the noney | aundering instructions for counts
three through ten. He next observes that the jury instructions
for counts three through ten allege three state |law crines as

possi bl e underlying felonies, a required el enent of noney
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| aundering, 18 U.S.C. § 1956, and notes that those sane crines
have not been alleged in the corresponding counts in the
indictnment. He then leaps to the conclusion that a constructive
anendnent occurred, w thout addressing what rel evance a
constructive anendnent on the noney |aundering counts, which
resulted in an acquittal, would have on the conspiracy charge in
count two. Having | ooked at that question ourselves, we concl ude
t hat any constructive anendnment which did occur had no | egal
bearing on Mark Threadgill’s conspiracy conviction under count

t wo.

Mar k Threadgill makes a col orable argunent that the jury
instructions for noney | aundering constructively anmended the
correspondi ng noney | aundering counts in the superseding
indictnment. However, we do not see what |egal relevance that has
to Mark Threadgill’s conspiracy conviction. As noted, the
el ements for proving the crine of conspiracy are separate and
distinct fromthe el enents needed to establish the substantive
of fense of noney | aundering. See Nins, 524 F.2d at 126.
Therefore, while the purported anendnent nay have inpermssibly
br oadened t he noney | aundering counts in the superseding
indictnment by alleging three new state crinmes that could satisfy
the underlying felony requirenent of 8 1956, that specific
anmendnent coul d not have broadened the conspiracy charge, which

has an entirely different set of elenents. See Garcia Abrego,
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141 F. 3d at 163-64 (providing that elenments of noney | aundering
are (1) agreenent between two or nore persons to commt noney

| aundering, and (2) that the defendant joined the agreenent
knowi ng its purpose and with the intent to further the ill egal
purpose). Thus, if the jury instructions for counts three

t hrough ten worked a constructive anendnent, they did so only
Wth respect to the noney | aundering counts. W find no error

that warrants relief under our plain error standard.

V.

The defendants contend that the district court erred in
failing to dism ss the supersedi ng indictnent because the
ganbl i ng, noney | aundering, and unlawful structuring counts are
worded in a manner that violates the federal Commerce C ause.
The defendants al so argue that the jury instructions are flawed
for the sane reason

We note as an initial matter that the defendants were
acquitted on counts three through ten, the noney | aundering
counts. Thus, we Iimt our consideration to whether the
superseding indictnment and jury instructions allege the ganbling
and unl awful structuring counts in a manner inconsistent wth the
Comrerce Clause. W begin that inquiry with a review of the
el ements of those offenses.

The el enments of the crine of illegal ganbling are (1) the
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exi stence of a ganbling business which is illegal under the | aws
of the state in which it is conducted; (2) the involvenent of
five or nore persons in the operation of the business; and (3)
the substantially continuous operation of the business for a
period in excess of 30 days, or, gross revenues of $2,000 in any
single day. 18 U.S.C. 8 1955; United States v. Tucker, 638 F. 2d
1292, 1294 (5th Gir.), cert. denied, 454 U S. 833 (1981). The
el emrents of the crinme of unlawful structuring were, at the tine
of the offenses in question, (1) that the defendant willfully and
knowi ngly structured a currency transaction; (2) with the purpose
of evading the reporting requirenents; (3) the transaction
i nvol ved one or nore donestic financial institutions; and (4)
t he defendant knew that the structuring was unlawful . 31
U S. C 8§ 5324, see also Ratzlaf v. United States, 510 U S. 135
(1994) .

In this case, the superseding indictnent and jury
instructions carefully track the | anguage of the ganbling and
unl awful structuring statutes, accurately reciting all of the

general ly recogni zed el enents of those offenses. The defendants,

10 After Ratzlaf, Congress expressly overruled the Court's
deci sion by passing a new statute, 31 U S. C. § 5324 (1994),
maki ng plain that know edge of the |aw agai nst structuring was
not required for guilt. See H R Rep. No. 103-438, at 22 (1994)
(stating that 8 5324 restores Congress’ clear intent that
currency reporting crine requires only an intent to evade
reporting requirenents, not proof that the defendant knew that
structuring was illegal).
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however, insist that the counts are constitutionally infirm
because they fail to allege that the charged conduct had a
“substantial effect on interstate comerce,” as that term was
explained in United States v. Lopez, 514 U S. 549 (1995). They
assert that after Lopez the federal governnent cannot prohibit
i ndi vi dual conduct w thout proving that jurisdictional elenent.
The defendants’ interpretation of Lopez is incorrect.

In Lopez, the Suprene Court struck 18 U S.C. 8§ 922(q)(1) (A,
a statute which prohibited ““any individual knowi ngly to possess

a firearmat a place [he] knows . . . is a school zone, as an
unconstitutional exercise of Congress’ power under the Commerce
Clause. 1d. at 551. That power, the Court observed, only
extends to three types of activity: (1) the use of the channels
of interstate commerce; (2) the instrunentalities of interstate
commerce, or persons or things in interstate comerce; and (3)
those activities having a substantial relation to interstate
comerce, nanely, those activities that substantially affect
interstate commerce. |d. at 558-59. Since 8§ 922(q)(1)(A) did
not involve channels or instrunentalities of interstate commerce,
the Court reasoned that the statute would be constitutional only
if it qualified under the third category, as a statute that

regul ated an activity which substantially affected interstate

comrer ce. | d. at 559.

In considering that question, the Court recognized that its
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case | aw had not al ways been clear as to whether an activity nust
“affect” or “substantially affect” interstate commerce. The
Court then explained that “consistent with the great wei ght of
our case law . . . the proper test requires an anal ysis of
whet her the regulated activity ‘substantially affects’ interstate
comerce.” 1d. at 559. Having clarified that point, the Court
concl uded that several critical factors prevented 8 922(q)(1) (A
fromqualifying as a valid exercise of congressional authority
under the third category. First, since 8 922(q)(1)(A) did not
regul ate a conmmercial activity, the statute could not be upheld
as reqgqulating “activities that arise out of or are connected with
a commercial transaction, which viewed in the aggregate,
substantially affects interstate commerce.” 1d. at 561
Further, the statute contained no “jurisdictional elenent which
woul d ensure, through case-by-case inquiry, that the [activity]
in question affects interstate coomerce.” Id. Finally, the
statute was not supported by specific “congressional findings
[that] woul d enable [the Court] to evaluate the | egislative
judgnent that the activity in question substantially affected
interstate conmerce, even though no such substantial effect was
visible to the naked eye.” 1d. at 563.

On appeal, the defendants essentially argue that Lopez has
created a new jurisdictional elenent in all federal prosecutions

of individual conduct. That elenent would require the governnent
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to plead and prove that the charged conduct “substantially
affected” interstate commerce. W are not persuaded. Lopez is
significant because it limts Congress’ ability to regulate
intrastate activities not related to the channels or
instrunmentalities of interstate conmerce. But contrary to the
def endants’ contention, nothing in Lopez purports to announce any
broader rule.!!

Whet her a defendant’s conduct has a “substantial effect on
interstate commerce” is a question that only becones rel evant
when the statute at issue, or the facts of the case, cast doubt
on Congress’ ability to use the Commerce Cl ause to regulate the
charged conduct. |In this case neither circunstance is present.
Unli ke the Gun Free Zones Act in Lopez, the ganbling and unl awful
structuring statutes regulate purely commercial activities.??

Al so, the facts of this case indicate that the defendants
actually engaged in significant interstate activity in
furtherance of their ganbling operation. Accordingly, we reject

the defendants’ claimthat the ganbling and structuring counts

1 The defendants have failed to cite a single case that
supports their novel interpretation of Lopez.

12 Furthernore, 8§ 1955 contains a jurisdictional elenent
that ensures a sufficient jurisdictional nexus on a case-by-case
basis. See 18 U.S.C. § 1955(b). Also, the ganbling statute is
supported with express congressional findings that have pronpted
this Court to affirmthe constitutionality of 8§ 1955, see United
States v. Harris, 460 F.2d 1041, (5th Cr.) (finding 8 1955 valid
exerci se of Commerce C ause power after summari zing | egislative
history), cert. denied, 409 U S. 877 (1972).
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are invalid under Lopez for not alleging a “substantial effect on

interstate commerce.”

VI .

Finally, Klenent argues that count one of the superseding
i ndi ctment, the ganbling count, was defective because it did not
cite the particular state statute that the defendants all egedly
violated. See 18 U.S.C. 8§ 1955(b) (requiring the existence of a
ganbling business that is illegal under state law). Normally,
this Court applies a de novo standard of review to a district
court’s finding that an indictnent is sufficient. United States
v. Fitzgerald, 89 F.3d 218, 221 (5th Gr.), cert. denied, 117 S
Ct. 446 (1996). But because Klenent raised this issue after
trial, the indictnent nust be liberally construed in favor of
validity, “unless it is so defective that by any reasonabl e
construction, it fails to charge an offense for which the
defendant is convicted.” United States v. Salinas, 956 F.2d 80,
82 (5th Cr. 1992) (citations and quotations omtted).

As we have explained, a person violates 8§ 1955 if he

operates an “illegal ganbling business . . . [in] violation of
the law of a State . . . in which it is conducted.” 18 U S.C. 8§
1955(b)(1). In this case, the superseding indictnment tracked the

| anguage of § 1955, recited all of its necessary elenents, and

all eged that the defendants operated a “bookmaki ng busi ness” that
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“violated the laws of the State of Texas.” As Kl enent points
out, however, it did not specifically cite the Texas statute that
prohi bits bookmaki ng. That argunent need not detain us |ong.

The Federal Rules of Crimnal Procedure provide that the
failure to cite a statute in an indictnent “shall not be ground
for . . . reversal of a conviction if the error or om ssion did
not m slead the defendant to the defendant’s prejudice.” Fed. R
Cim P. 7(c)(3). Moreover, this Court has recognized that “to
be sufficient, an indictnent needs only to all ege each essenti al
el emrent of the offense charged so as to enable the accused to
prepare his defense and to allow the accused to i nvoke the double
j eopardy cl ause in any subsequent proceeding." United States v.
Webb, 747 F.2d 278, 284 (5th Gr. 1984). The test for the
validity of an indictnment is “not whether the indictnent could
have been franed in a nore satisfactory manner, but whether it
conforns to mnimal constitutional standards." |Id.

Here, the Texas Penal Code crimnalizes bookmaking in only
one | ocation See Tex. Penal Code Ann. 8 47.03(2). Thus, in
light of the fact that the superseding indictnment expressly

all eged the crine of “bookmaking,” the defendants nust have known
that they were being charged with violating §8 47.03 of the Texas
Penal Code. The superseding indictnent’s identification of the
state offense provi ded adequate notice. Thus, Kl enment was not

prejudi ced by the superseding indictnment’s failure to expressly
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cite the statutory provision. W reject Klenent’s challenge to

count one of the superseding indictnent.

VI,

In its cross-appeal, the governnent chall enges the district
court’s decision to downwardly depart at to each defendant’s
sentence. As a general rule, when a case before a district court
is a typical one, the court nust inpose a sentence wthin the
appl i cabl e Sentencing Guidelines range. 18 U S.C. 8§ 3553(a);

United States v. Arce, 118 F.3d 335, 338 (5th Gr. 1997), cert.

denied, 118 S. . 705 (1998). However, the Sentencing
Commi ssi on recogni zed that unusual cases would arise requiring
speci al consideration. See U S S.G Ch. 1, Pt. A intro. comment
4(b). Thus, the district courts were reposed wth a significant
measure of sentencing discretion for cases with atypical or
unusual circunstances. The Conm ssion expl ai ned:

The Comm ssion intends the sentencing courts

to treat each guideline as carving out a

“heartland,” a set of typical cases enbodying

t he conduct that each guideline describes.

When a court finds an atypical case, one to

which a particular guideline linguistically

appl i es but where conduct significantly

differs fromthe norm the court may consider

whet her a departure is warranted.
ld. That intent has been codified in 18 U S.C. 8§ 3553(b), which
provides that a district court nmay depart fromthe applicable

gui deline range when it “finds that there exists an aggravating
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or mtigating circunstance of a kind, or to a degree, not
adequately taken into consideration by the Sentencing Conm ssion
in formulating the guidelines that should result in a sentence
different fromthat described.” 18 U S.C. 8§ 3553(b). 1In
determ ning whether a circunstance was adequately taken into
consideration by the Sentencing Conm ssion, our inquiry is
limted to the Sentencing CGuidelines, policy statenents, and
official comentary of the Comm ssion. 18 U S.C 8§ 3553(b). In
this appeal, the governnent alleges that the facts of this case
do not support the district court’s determnation that the
def endants’ case was “outside the heartland” of nopney | aundering
cases. To properly consider that claim we nust first set forth
the basic framework for analyzing a district court’s decision to
depart.

After the Suprene Court’s |andmark decision in Koon v.
United States, 518 U S. 81 (1996), our analysis of a district

court’s decision to depart consists of three separate

determ nations.® An appellate court nust ask: (1) whether the

13 Bef ore Koon, this Court utilized a two-step inquiry
based on the Suprenme Court’s decision in Wllianms v. United
States, 503 U. S. 193 (1992). See United States v. Kay, 83 F.3d
98, 100-01 (5th Cr. 1996). That approach asked (1) whether the
sentence was inposed either in violation of law or as a result of
an incorrect application of the Cuidelines; and (2) whether the
sentence i s an unreasonabl e departure fromthe conputed guideline
range. 1d. In Koon, the Suprene Court elaborated at |ength on
the first step of that approach. 1In this opinion we have refined
our two-step approach to incorporate Koon' s teachings.
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factors relied on by the district court for departure are

perm ssible factors under the Quidelines; (2) whether the
departure factors, as supported by evidence in the record, renove
the case fromthe heartland of the applicable guideline; and (3)
whet her the degree of departure is reasonable. See United States
v. Witeskunk, 162 F.3d 1244, 1249 (10th Cr. 1998) (recogni zi ng
the sanme determ nations, although dividing theminto four
separate inquiries). In this case, the parties’ argunents center
on the first two questions, so that is where we turn our

attenti on.

A

The first question an appellate court nust ask is whether a
particular factor relied on by the district court is a
perm ssible factor for departure under the CGuidelines. See Koon,
518 U.S. at 92-96. In addressing that question, we start with
the basic rule that a district court may depart based on
ci rcunst ances “not adequately taken into consideration” by the
Sentencing Commi ssion. 18 U S.C. 8§ 3553(b). But how do we
determ ne whether a given factor has been adequately consi dered
by the Comm ssion? Koon speaks to that question at |ength.

I n Koon, the Suprene Court explained that a court nust
specifically ook to whether the departure factor is forbidden,

encour aged, discouraged, or unnentioned by the CGuidelines. Id.
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at 94-96; United States v. Wnters, 105 F.3d 200, 205-06 (5th
Cr. 1997). |If the factor is expressly forbidden in the
Cui del i nes, Koon instructs that the sentencing court is
conpletely precluded fromusing it as a basis for departure.
Koon, 518 U. S. 95-96. However, the Court noted that the
Sent enci ng Conm ssion “chose to prohibit consideration of only a
few factors, and not otherwise to limt, as a categorical matter,
the consi derations which m ght bear on the decision to depart.”
ld. at 94. Thus, Koon nekes clear that except for alimted
nunber of forbidden factors, the Guidelines do not [imt the
ki nds of factors that could constitute grounds for a departure.
See also US.S.G Ch. 1, Pt. A intro. comment 4(b) (indicating
that the Comm ssion “does not intend to limt the kinds of
factors, whether or not nentioned anywhere else in the
gui delines, that could constitute grounds for departure in an
unusual case”). Thus, a district court nust not be precluded,
categorically, fromconsidering a factor unless the use of that
factor is plainly foreclosed by the Guidelines. United States v.
Green, 152 F.3d 1202, 1207 (9th Cr. 1998).

| f the departure factor is not forbidden, the district court
may presumably depart on that factor although the appropriate
circunstances will vary depending on whether the factor is
encour aged, discouraged, or unnentioned. Koon, 518 U S at 94-

96. |If a factor is encouraged, courts can depart only “if the
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appl i cabl e Guideline does not already take it into account.” |d.
at 96. |If the factor is discouraged, or encouraged but already
taken into account by the applicable guideline, courts can depart
“only if the factor is present to an exceptional degree or in
sone other way nmakes the case different fromthe ordinary case
where the factor is present.” 1d. |[If the factor is unnentioned,
“the court nust, after considering the ‘structure and theory of
both rel evant individual guidelines and the Cuidelines taken as a
whole’ . . . decide whether [the factor] is sufficient to take
the case out of the Guideline’s heartland.” 1d. (quoting United
States v. Rivera, 994 F.2d 942, 949 (1st Cr. 1993)).

So, whether a given factor is perm ssible depends on how t he
factor is classified. An inpermssible factor is a forbidden
factor, a discouraged factor not present to an exceptional
degree, or an encouraged factor already considered by the
Cui del i nes and not present to an exceptional degree. 1d. at 94-
96. Al other factors cannot be precluded categorically as a
possi bl e basis for departure. Id. at 94. These rules conprise
the nmethod by which we determ ne whether a particular factor is a
perm ssi bl e ground for departure under the Cuidelines. However,
we are still left with the question of what deference to accord
various aspects of district court’s decision. Fortunately, Koon

speaks to that point as well.
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B

I n Koon the Suprene Court fashioned a straightforward rule
that guides appellate review. “[t]he deference that is due
depends on the nature of the question presented.” 1d. at 98.
Thus, when the question presented by the district court’s
decision to depart is legal in nature, the appellate court gives
no deference to the district court. |Id. at 100. For instance,
“whet her a factor is a perm ssible basis for departure under any
circunstances is a question of law, and the court of appeals need
not defer to the district court’s resolution on the point.” Id.
at 100; United States v. Hemm ngson, 157 F.3d 347, 360 (5th G
1998) .

When the question presented to the appellate court is
factual, on the other hand, appellate review nust accord
substantial deference to the district court’s decision to depart.
Koon, 518 U S. at 97-99; United States v. Collins, 122 F.3d 1297,
1302-33 (10th G r. 1997). Deference is required “to afford the
district court the necessary flexibility to resolve questions
involving ‘rmultifarious, fleeting, special, narrow facts that

utterly resist generalization. Koon, 518 U. S. at 99 (citation
and quotation omtted). As the Court explained in Koon, nost
departure cases hinge on factual determ nations, and thus fal
wthin this category: “[a] district court’s decision to depart

fromthe guidelines . . . will in nost cases be due substantia
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deference, for it enbodies the traditional exercise of discretion
by the sentencing court.” 1d. at 98. As such, an appellate
court nust expect that in nmany instances:

The district court’s [decision to depart]

w Il not involve a ‘quintessentially
legal’ interpretation of the words of a
gui deline, but rather will amount to a

j udgnment about whet her the given

ci rcunst ances, as seen fromthe district

court’s uni que vantage point, are unusual,

ordinary or not ordinary, and to what extent.
Rivera, 994 F.2d at 951. But when are the particul ar
ci rcunst ances of a case so unusual as to warrant a departure
under the CGuidelines? That question takes us to the second

determ nation an appellate court nust nake when review ng a

district court’s decision to depart.

C.

After determ ning whether a departure factor relied on by
the district court was perm ssible, the appellate court nust ask
whet her the given factor is present to a degree not adequately
consi dered by the Conm ssion. Koon, 518 U S. at 98. In other
words, are the circunstances of the case so unusual as to renove
the case fromthe heartland? 1d. (“Before a departure is
permtted, certain aspects of the case nust be found unusual
enough for it to fall outside the heartland of cases in the
Guideline.”). In Koon the Suprene Court explained that this
question is largely within the province of the district court.
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ld. at 97-99. The Court observed that “[d]istrict courts have an
institutional advantage over appellate courts in naking these
sorts of determnations.” 1d. at 98. The Court further added
that “[t]o resolve this question, the district court nust nmake a
refined assessnent of the many facts bearing on the outcone,
informed by its vantage point and day-to-day experience in
crimnal sentencing.” |d.

Koon thus teaches that when a district court decides to

depart based on the particular facts of a case, it is acting

wthin its special conpetence. 1d. at 99 (“To ignore the
district court’s special conpetence -- about the ‘ordinariness’
or ‘unusual ness’ of a particular case’ -- would risk depriving

the Sentenci ng Conm ssion of an inportant source of information,
nanely, the reactions of the trial judge to the fact-specific
circunstances of the case.” (citation and quotation omtted));
see al so Henmm ngson, 157 F.3d at 361 (“Koon al so stresses that
courts of appeals owe considerable deference in reviewng a
decision to depart”). Accordingly, it is the near-exclusive
province of the district court to decide whether a particul ar
factor, or set of factors, renpbves a case fromthe applicable
heartland. W nust accord those decisions the greatest
def erence.

To sunmari ze our departure principles in the context of the

present case, we first nust determ ne whether the departure
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factors relied on by the district court were permssible. Koon
tells us that we need not defer to the district court on that
guestion. W next nust determ ne whether those factors, if
perm ssible, were sufficient to renove the case fromthe
applicable heartland. Koon teaches that the district court’s
resol ution of that question nust be accorded substanti al
deference on appeal. W now apply this analysis to the case

bef ore us.

D.

In the present action, the district court cited two separate
factors in support of its decision to depart. The court first
found that the defendants’ noney |aundering activities were
incidental to the ganbling operation. The court next found that
t he defendants’ conduct was atypi cal because the defendants never
used the | aundered noney to further other crimnal activities.
Based on those two factors, the district court departed downward
under U.S.S.G 8 5K2.0, sentencing each of the defendants to 42
nmont hs i npri sonnent.

In reviewing the district court’s decision to depart, we
first nust determ ne whether the district court relied on
perm ssi bl e departure factors. As instructed, we turn to the
Gui del i nes Manual to see whether the two factors cited by the

district court are forbidden, encouraged, discouraged, or
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unnmentioned. Koon, 518 U. S. at 94-96; Hemm ngson, 157 F.3d at
360-61. Sections 5H1 and 5K2 of the Guidelines |ist nunerous
factors that a district court may, or nmay not, take into account
in deciding whether to depart. See U S.S.G 88 5H1 & 5K2.

Nei ther of the two factors relied on by the district court in
this case are nentioned in those provisions. Thus, since neither
of the factors are expressly forbidden by the QGuidelines, under
Koon the district court cannot be precluded, as a categori cal
matter, fromrelying on those factors. Koon, 518 U S. at 94.

The governnent contends, however, that the district court’s
first factor, that the noney | aundering was incidental to the
ganbl i ng operation, nust be declared i nperm ssible based on this
Court’s holding in United States v. Wlley, 57 F.3d 1374, 1392
(5th Gr.), cert. denied, 516 U S. 1029 (1995). In that case, we
suggested that a downward departure could not be justified on a
finding that the subject crinme was a di sproportionately smal
part of the overall crimnal conduct. 1d. at 1391-92. Wlley is
i napplicable to the present case.

In Wlley it was the defendant who appeal ed the district
court’s refusal to grant a downward departure, and we deni ed that
appeal based largely on the principle that “[a] district court’s
refusal to grant a downward departure provides no basis for
appeal .” 1d. at 1391. More inportantly, even if our |anguage in

WIlley could be read as casting doubt on the permssibility of
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the district court’s first factor, that |anguage is no | onger
controlling authority in |ight of Koon. [In Koon the Court made
clear that the Sentenci ng Conm ssion “chose to prohibit
consideration of only a few factors, and not otherwise to limt,
as a categorical matter, the considerations which m ght bear on
the decision to depart.” Koon, 518 U S. at 94. Thus, to the
extent that Wlley conflicts with Koon, Wlley is no |onger
bi ndi ng precedent.

Qur conclusion conports with the expressed intent of the
Sent enci ng Conm ssion. The Conmm ssion has stated that with the
exception of only a few forbidden factors, it “does not intend to
limt the kinds of factors . . . that could constitute grounds
for departure in an unusual case.” US S G Ch. 1, Pt. A intro.
coment 4(b). The Quidelines are intended to provide the
district courts with the flexibility needed to address the
“unusual cases outside the range of the nore typical offenses for
whi ch the guidelines were designed.” Id.

In light of Koon, and considering “the sentencing
gui delines, policy statenents, and official commentary of the
Sentencing Commi ssion,” 18 U S.C. 8§ 3553(b), we decline the
governnent’s invitation to declare, categorically, that the
district court’s reliance upon the fact that the noney | aundering
was incidental to the ganbling operation was an inpermssible

basis for departure under the QGuidelines.
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E

Havi ng concluded that the district court relied on
perm ssible factors, we nove to the second inquiry in our
departure analysis, whether the district court’s tw factors,
when viewed in |ight of the evidence, renove this case fromthe
heartl and of the Guidelines. Since the factors are unnentioned
in the Guidelines, we “nust, after considering the structure and
theory of both rel evant individual guidelines and the Cuidelines
taken as a whol e, decide whether it is sufficient to take the
case out of the Guideline's heartland.” Koon, 518 U S. at 96
(citation and quotation omtted). That question is highly
factual, so we review the district court’s findings with
substanti al deference.

In considering the defendants’ notion for downward
departure, the district court concluded that this was not a
typi cal noney | aundering case. The court observed that the
def endants had recei ved over $20, 000,000 in gross wagers over the
course of the ganbling operation, but had | aundered only

$500, 000, or roughly three percent. The district court further

14 The governnent assails this finding on appeal, alleging
that it was incorrect for the district court to conpare the
anount of |aundered noney to the anobunt of total wagers. The
governnent alleges instead that the district court should have
conpared the anount of |aundered noney against the likely profits
of the ganbling organi zation, roughly $1,000,000. W fail to see
the logic of that argunent. Crimnal organizations need to
| aunder not just the profits fromthe crimnal enterprise, but
presumably the gross revenues as well.
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found that the defendants’ conduct was unusual because they never
used the | aundered noney to finance other crimnal activities.?®®
Finally, the district court considered its decision to depart in
light of the statutory purposes of sentencing. See 18 U S.C. 8§
3553. Referring specifically to 18 U S.C. § 3553(a), the Court
found that its decision to depart would reflect the seriousness
of the offense, pronote respect for the |aw, and afford adequate
deterrence. |Id.

Significantly, in departing the district court did not
i gnore the noney | aundering convictions and only consider the
def endants’ sentences under the illegal ganbling provisions.
I nstead, the district court used the applicable offense |evels
for noney |l aundering as its baseline, and then departed to an
of fense level of 21, a far cry fromthe base offense | evel of 12
for illegal ganbling. Thus, this was certainly not a case where
the district court disregarded an applicable CGuidelines range in
favor of another it preferred. See U S S. G 8§ 5K2.2 commentary
(“dissatisfaction with the avail abl e sentencing range or a
preference for a different sentence than that authorized by the

guidelines is not an appropriate basis for a sentence outside the

15 The governnent takes issue with this finding as well,
asserting that “[i]t would be safe to say that nobst noney
| aundering cases are based on only one specified unlawf ul
activity.” W trust that this is the governnent’s belief. But
when we review the district court’s decision to depart, it is the
district court’s judgnent which is due substantial deference, not
t he governnent’s.
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appl i cabl e gui deline range”). 15
G ven the district court’s special conpetence in naking the

refined factual conparisons necessary to the determ nation of
whet her to depart in this case, see Koon, 518 U S. 98-99, we are
not inclined to substitute our judgnent for the considered
findings of the district judge. Accordingly, we conclude that
the district court did not abuse its discretion in finding the
facts of this case atypical and a proper basis for a departure.
We quote a passage from Koon whi ch bears repeating:

It has been uniformand constant in the

federal judicial tradition for the sentencing

judge to consider every convicted person as

an individual and every case as a uni que

study in the human failings that sonetines

mtigate, sonetines magnify, the crinme and

t he puni shnent to ensue. W do not

understand it to have been the congressional

purpose to withdraw all sentencing discretion

fromthe United States District Judge.

Discretion is reserved within the Sentencing

Guidelines, and reflected by the standard of

appel l ate review we adopt.
Koon, 518 U. S. at 113. Consistent with that principle, and in
vi ew of the applicable QGuidelines provisions, we affirmthe

district court’s downward departure in this case.

VI,

The defendants al so all ege that they were denied a fair trial

16 We find the degree of the district court’s departure
entirely reasonable, and commend the district court for striking
a mddl e ground.
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based on a laundry list of alleged m stakes by the district court.
That claimis neritless. Mark Threadgill also alleges that there
was i nsufficient evidence supporting his conviction for conspiracy
to commt noney | aundering. He al so contends that the district
court erred in sentencing himto 42 nonths inprisonnent because he
w thdrew fromthe conspiracy, and the scope of the conspiracy was
not foreseeable to him Alternatively, he asserts that the
district court should have reduced his sentence because he was a
m nor participant. Having reviewed those argunents in |Iight of the
record and applicable law, we find no cognizable grounds for

relief.

I X.

W affirm the defendants’ convictions and sentences in all

respects.
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EDITH H JONES, G rcuit Judge, dissenting in part:

Because | disagree that these defendants’ noney-
| aundering is outside the “heartland” of such offenses,
respectfully dissent only fromthe majority’s downward departure
hol ding. The district court’s departure reduced these defendants’
exposure by 40%to 75%of the otherw se applicabl e gui deline range.

The Sentencing GQui delines were structured to carve out a
“heartl and” of “typical cases enbodying the conduct that each
gui deline describes.” In typical crimnal cases, courts are to
i npose a sentence within the range set by the guidelines; only if
the facts of a particular case render it unusual or “one to which
a particular guideline linguistically applies but where conduct
significantly differs fromthe norni are courts permtted to depart
fromthe guidelines and i npose a sentence outside the range. In
comentary, the Conm ssion states that “despite the courts’ | egal
freedomto depart from the guidelines, they will not do so very
often.” U S.S.G ch. 1, pt. A (4)(b).

In Koon v. United States, the Suprene Court directed the

courts to ask four questions when considering whether a particul ar
case is atypical for departure purposes:
1. What features of this case, potentially, take it
outside the Cuidelines’ “heartland” and make of it
a special, or unusual, case?

2. Has the Conmm ssion forbidden departures based on
t hose factors?

3. If not, has the Comm ssion encouraged departures
based on those factors?



4. I f not, has the Comm ssion discouraged departures
based on those factors?
518 U.S. 81, 95, 116 S. C. 2035, 2045 (1996) (quoting United

States v. Rivera, 994 F.2d 942, 949 (1st Cr. 1993); see also

United States v. Hemm ngson, 157 F.3d 347, 360-61 (5th Cr. 1998);

United States v. Wnters, 105 F.3d 200, 205 (5th Gr. 1997).

District courts nust articulate “conpelling facts necessary to
satisfy the very high standard” of departures based on “outside the
heartl and” reasoning. Wnters, 105 F.3d at 208.

The district court justified its departure because the
def endants’ noney |aundering was “incidental” to ganbling and
because they all egedly did not recircul ate the | aundered noney into
the ganbling business. As such factors are not nentioned by the
Gui delines in connection with departures, the courts nmust “consi der
the ‘structure and theory of both relevant individual guidelines
and the Quidelines taken as a whole and decide whether the
factor[s are] sufficient to take the case outside the heartland.”
Henm ngson, 157 F. 3d at 361 (quoting Rivera, 944 F.2d at 949). It
isinportant to note that departures based on grounds not nenti oned
inthe guidelines, as in this case, should be “highly infrequent.”
Id. (quoting US.S.G ch. 1, pt. A (4)(b)).

Nei ther the district court’s nor the panel mgjority’s
reasoning i s persuasive. In no sense can the noney | aunderi ng here
be deened “incidental” or sonehow di vorced fromthe conduct of the

illegal enterprise.
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The district court considered the |laundering of a half
mlliondollars “incidental” inrelationto the overall $20 m|1ion
in bets placed with the Threadgills. To any average observer, a
half mllion |aundered dollars is a lot of noney. 1In fact, in a
recent tel emarketing case, one defendant was sentenced to 60 nont hs
i nprisonnment -- nuch | onger than the 42 nonths i nposed here -- for

| aundering only $3, 300! United States v. Leonard, 61 F.3d 1181

(5th Gr. 1995). Moreover, the devices used by the defendants --
checks payabl e to non-existent names and run through a legitinate
front business -- enbody the classic |aundering schene.

Beyond this, the court m ght nore usefully have conpared
the anount actually |aundered (about $500,000) with the total
profits the def endants coul d have potentially | aundered, which were
around 1 million dollars, rather than the $20 mllion in t he whol e
schene. |If the profit approach nakes sense at all, then conparing
the laundering with the actual profits reflects the defendants’
substantial efforts to conceal their source of incone.

Rej ecting the governnent’ s profits argunent, the majority
observes, “[c]rimnal organi zations need to |aunder not just the
profits from the crimnal enterprise, but presumably the gross

revenues as well.” Infra p. 41 n.14. | fully agree. To the

YAccording to the government, the reason the appellants could not
have | aundered the full $20 million is because they earn noney by
charging a 10% fee (called “juice”) to the losing ganblers. Thus,
assum ng they were “even” (had equal bets on each side of the wager),
$20 million in wagers would net $1 million.
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extent the defendants |aundered the full anmount of their ganbling
revenues ($20 mllion) by recycling noney from|osers to w nners
for a percent of the proceeds, then it cannot possibly be said that
the anount of noney |aundered was “incidental.” The mmjority
cannot have it both ways. Either the governnent is correct and the
anount of profit that could have been |aundered was $1 million
maki ng the $500,000 actually Ilaundered proportionately nore
significant, or, as the majority notes, all of the noney taken in
by the operation was |aundered, negating the district court’s
finding that the anmount |aundered was insignificant. Regardless
whi ch reasoning is adopted, this factor used by the district court
to conclude that the noney |aundering was atypical cannot be
uphel d.

The district court also departed downward because
“[t]here is no evidence that the Defendants used any of this noney
to finance any other crimnal enterprise . . . .” This is wong.
From a common- sense standpoi nt, a typical purpose for operating an
illicit ganbling ring is to nake easy noney for personal use--not
to fund other crimnal ventures. There is nothing unusual about an
illegal ganbling conspiracy that takes its profits for persona
consunption instead of using them as seed noney to fund other

crimnal ventures. See e.q., United States v. LeBlanc, 24 F.3d

340, 346 (1st Cr. 1994); United States v. Termni, 992 F.2d 879

(8th Gir. 1993).
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More generally, nothing about the appellants’ ganbling
enterprise and associ ated noney | aundering takes the case outside
t he heartl and of noney | aunderi ng cases. Congress passed t he Money
Laundering Control Act of 1986 to fill “the gap in the crimnal |aw

W th respect to the post-crinme hiding of ill-gotten gains,” United

States v. Johnson, 971 F.2d 562, 569 (10th Cr. 1992) (quoting

United States v. Edgnman, 952 F.2d 1206, 1213 (10th Cr. 1991)), and

intended to “crimnalize a broad array of transactions designed to
facilitate nunmerous federal crines, including illegal ganbling.”

LeBl anc, 24 F.3d at 346; see also Hemm ngson, 157 F.3d at 361

(“[T] he noney | aundering guideline primarily targets |arge-scale
nmoney- | aundering, which often involves the proceeds of drug
trafficking or other types of organized crine.”). The facts of
this case fall well within the contenplation of Congress when it
passed the noney |aundering statute: The appellants collected
| arge amobunts of cash to run an illicit ganbling operation and,
wth the conplicity of an experienced accountant, deposited the
proceeds in a bank in such a way as to evade currency reporting
requi renents and maintain the guise of conducting legitimte

busi ness transacti ons. See LeBlanc 24 F.3d at 346. Si nce the

district court did not sufficiently “articulate relevant facts and
val i d reasons why the circunstances of this case were of a kind or
degree not adequately considered by the Guidelines,” Wnters, 105
F.3d at 208, | can see no basis for distinguishing this case from

other sim |l ar noney | aundering cases. See e.q. LeBlanc, 24 F. 3d at
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346-47 (reversing a district court’s decision to depart dowward in
a ganbl i ng/ noney | aunderi ng case because the defendants’ acts were
typi cal of such cases).

Since the facts of this case and factors relied on by the
district court are not “highly infrequent,” US S. G ch. 1, pt. A
(4)(b), but in fact are typical of noney | aundering, | respectfully
dissent from the mpjority’s decision to uphold the downward

departure.
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